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Britton,  J.  .Ianuarv    iND.   15)07. 

TRIAL. 

GODERICH  ENGINE  AND  BICYCLE  CO.  v.  MENZIES. 

Contract  —  Refitting  Steam  Yacht  —  Work  and  Labour — 
Materials  Supplied — Action  for  Price  —  Specifications  — 
Authority  of  Agent — Quantum  Meruit — Incomplete  Work 
— Defective  Work — Deductions — Counterclaim — Damages 
for  Delay — Penalty — Interest — Costs. 

Action  for  the  price  of  an  engine  and  boiler  and  for  work 
and  labour  done  and  materials  furnished  in  the  fitting  up  of 
defendant's  steam  yacht  "  Oriana." 

W.  Proudfoot,  K.C.,  for  plaintiffs. 

Strachan  Johnston  and  W.  N.  Tilley,  for  defendant. 

Britton,  J.: — Plaintiffs  first  claimed  under  an  alleged 
special  contract  which  it  was  said  they  fully  performed,  ex- 
cept so  far  as  it  was  changed,  and  so  far  as  the  performance 
of  certain  minor  details  was  waived  by  defendant. 

The  action  was  first  tried  before  Magee,  J.,  .  .  .  and 
a  judgment  was  rendered  in  favour  of  plaintiffs  for  $5,110.40. 

On  14th  June,  1906,  a  Divisional  Court  set  this  judgment 
aside  and  directed  a  new  trial,  giving  plaintiffs  leave  to 
amend  their  statement  of  claim,  and  directing  that  the  evid- 
ence taken  at  the  former  trial  should  be  treated  as  evidence 
<jiven  at  the  new  trial,  with  liberty  to  either  party  to  adduce 
fnrther  or  additional  evidence.     ... 

Plaintiffs  amended  their  statement  of  claim,  and  now 
allege  that  no  completed  agreement  was  entered  into  between 
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the  parties,  but  plaintiffs  supplied  the  engine  ahd  boiler, 
made  the  alterations,  and  did  the  work  required  of  them  on 
the  "  Oriana  "  at  the  request  of  and  under  the  direction  of 
defendant.    Plaintiffs  claim     .     .     .     $5,266.83  and  interest. 

The  amended  statement  of  defence  is  that  plaintiffs  did 
not  do  the  work,  if  and  so  far  as  they  did  it  at  all,  at  de- 
fendant's request,  but  plaintiffs  did  certain  work  in  pretended 
performance  of  a  certain  agreement  and  in  accordance  with 
certain  specifications  therefor.  Defendant  denies  completion 
within  the  time  agreed — indeed  denies  completion  at  all,  and 
sets  up  generally  non-compliance  with  the  agreement  and  with 
the  specifications. 

The  second  trial  took  place  before  me  .  .  .  and  ad-^i- 
tional  evidence  was  given.     .     .     . 

Negotiations  for  the  doing  of  the  work  sued  for  befijun 
between  Thomson,  plaintiffs'  manager,  and  defendant  on 
5th  September,  1904.  One  J.  R.  Sinclair  was  authorized  by 
plaintiffs  to  make  a  contract  with  defendant,  and  negotia- 
tions continued  between  Sinclair  and  defendant.  Apparently 
in  a  letter  written  by  Sinclair  before  4th  February,  1905, 
he  had  named  $6,250  as  the  amount  plaintiffs  wanted  for 
making  over  this  yacht.  ...  On  4th  February,  1905,  de- 
fendant wrote  to  Sinclair,  addressing  him  as  the  agent  of  the 
Goderich  Ironworks,  as  follows: — 

"  As  it  will  be  impossible  to  make  the  fullest  details  in 
reference  to  proposed  contract  on  the  yacht  '  Oriana,'  would 
say  that  if  satisfactory  to  you  to  start  work  on  the  construc- 
tion at  the  prices  named  by  you  in  a  previous  letter,  of  $6,250, 
together  with  the  boiler  and  machinery  for  the  work  as  de- 
scribed by  you  to  Mr.  St.  John,  together  with  what  has  been 
already  discussed,  it  will  be  satisfactory  to  me ;  also  providing 
that  with  one  exception,  that  of  the  boiler  having  to  staad 
a  certain  pressure.  This  is  a  point  open  for  question,  and 
I  would  prefer  to  settle  it  before  entering  into  a  contract. 
.  .  .  As  to  terms  proposed,  they  will  be  satisfactory  to  me, 
T  of  course  paying  interest  or  giving  security  upon  the  boat, 
at  my  option  to  do  so,  paying  a  rate  not  higher  than  6  per 
cent.  This  to  be  arranged  for  any  reasonable  time.  I  trust 
in  the  meantime,  however,  you  will  obtain  your  specifications, 
blue  prints,  and  everything  necessary,  and  have  them  readv 
by  my  return  from  the  south,  when  we  will  go  wholly  into  the 
whole  matter  in  detail  as  much  as  possible,  which  I  think 
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we  can  do  without  any  diversion  of  opinion.  The  boiler  an«l 
engine  to  be  of  the  size  and  style  as  discussed  with  Mr.  St. 
John  here  yesterday.  .  .  It  is  understood  that  the  materidi 
and  workmanship  will  be  complete  in  every  respect,  and  that 
the  boat  is  to  be  delivered  complete  in  every  detail  and  ready 
for  use  not  later  than  15th  June,  1905,  no  detail  to  be  omit- 
ted, notwithstanding  that  it  may  not  be  specified  in  this 
letter,  and  everything  to  be  done  to  the  satisfaction  of  Mr. 
D.  P.  St.  John,  and  accepted  by  him  before  final  settlement. 
.  .  .  This  is  rather  an  impromptu  way  of  letting  a  con- 
tract, but  it  is  necessary  to  act  promptly  in  order  to  have  the 
•work  completed  within  the  specified  time.  Steam  reverse  and 
independent  cut-oflE  to  be  $250  in  addition  to  above  figures, 
making  a  total  for  the  work  of  $6,500.'' 

This  letter  was  handed  to  Mr.  Sinclair,  and  he  wrote  at 
the  bottom,  "  Accepted,  Goderich  Engine  Co.,  per  J.  E.  Sin- 
clair.'' 

This  does  not  profess  to  be  and  it  was  not  a  completed 
contract,  but  was  an  outline  or  rough  statement,  in  bulk,  of 
work  to  be  done  by  plaintiffs  for  defendant  in  transforming 
or  making  over  the  "Oriana,"  for  which  defendant  was  to 
hand  over  the  old  boiler  and  engine  on  that  boat,  considered 
to  be  worth  $1,000,  and  pay  to  plaintiffs  in  addition  $6,500  in 
cash.  Plaintiffs  are  a  corporation.  No  doubt,  defendant  knew 
that  if  a  formal  contract  was  to  be  entered  into,  Sinclair  was 
not  an  officer  of  the  corporation  to  execute.  Sinclair  was  then 
agent  of  plaintiffs — a  person  paid  by  commission  for  any 
orders  for  work  sent  in  to  plaintiffs  which  plaintiffs  accepted, 
but  he  was  not  an  officer  of  the  corporation.  This  writing  of 
4th  February  was  taken  in  good  faith  and  to  be  acted  upon 
in  good  faith  by  plaintiffs  and  defendant,  and  defendant 
was  willing  to  take  the  risk  and  did  take  the  risk  of  allowing 
plaintiffs  to  go  on  with  work,  depending  upon  their  sub- 
sequently arriving  at  a  perfectly  satisfactory  understanding 
as  to  just  what  was  to  be  done  for  the  $7,500. 

This  letter  was  handed  to  the  president  of  plaintiff  com- 
pany on  the  6th,  and  plaintiffs,  relying  upon  that,  and  with 
the  information  gained  in  conversation  prior  to  4th  March, 
commenced  work  at  once.  There  was  apparently  to  be  ascer- 
tained the  work  described  by  Sinclair  to  St.  John,  together 
with  what  had  already  been  discussed,  and  the  point  of  the 
boiler  standing  a  certain  pressure.    This  latter  was  expressly 
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mentioned  as  something  to  be  settled  before  entering  into  any 
contract.    Then  the  terms  of  payment  were  to  be  arranged. 

Plaintiifs  endeavoured  to  get  particulars  of  what  work 
was  discussed  between  Sinclair  and  St.  John^  and  St.  John, 
who  was  acting  for  defendant^  wrote  to  plaintiffs  on  13th 
February,  1905,  that  he  had  taken  notes  of  tiie  various  changes 
to  be  made,  that  he  was  having  these  written  out,  and  prom- 
ised to  send  them,  and,  apparently  to  enable  him  to  so  so,  he 
asked  for  a  copy  of  a  proposal  made  by  plaintiffs  in  November 
or  December,  1904,  but  on  15th  February,  without  waiting 
for  or  getting  the  letter  asked  for,  sent  a  carefully  prepared 
memorandum  of  alterations.  Mr.  St.  John  said  he  would  not 
be  responsible  for  these  without  the  approval  of  defendant, 
and  so  sent  this  memorandum  "  without  prejudice  '^ — ^what- 
ever that  might  mean  under  the  circumstances.  Whether 
binding  upon  defendant  or  not,  it  was  at  least  a  statement 
by  the  person  mentioned  by  defendant,  as  the  person  to  whose 
satisfaction  the  work  was  to  be  done,  of  the  particulars  or 
specification  of  the  work.  .  .  .  Plaintiffs  proceeded  bb 
best  they  could,  treating  the  memorandum  as  what  defendant 
required. 

Sinclair  shortly  after  4th  February,  1905,  as  between 
him  and  plaintiffs,  considered  his  work  completely  done, 
and  promptly  applied  for  and  was  paid  his  commission. 

After  this  and  on  or  about  26th  February,  1905,  after  de- 
fendant's return  from  the  south,  defendant  and  Sinclair  met. 
Here  is  an  extract  from  Sinclair's  evidence: — 

Q.  And  what  took  place  between  you  then?  A.  We  pre- 
pared the  document  I  presume  you  have  in  your  hand. 

Q.  Prepared  the  specifications?     A.  Yes. 

Q.  Was  Mr.  St.  John  there?  A.  Mr.  St.  John  had  pre- 
pared them,  and  we  went  over  them. 

Q.  Had  you  a  copy  ?    A.  N"o,  not  then. 

Q.  How  did  you  know  he  had  prepared  them  ?  A.  Well, 
he  struck  the  copies  off. 

Q.  How  did  you  know?    A.  Mr.  Menzies  told  me. 

Q.  Then  you  took  this  specification  that  Mr.  ^t.  John 
had  prepared,  and  what  did  you  do  with  it?  A.  I  signed  it 
with  a  very  few  alterations.  There  were  some  minor  alter- 
ations that  were  omitted  bv  Mr.  St.  John. 
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These  specifications,  so  signed,  were  never  given  to  plain- 
tiffs. One  copy  was  retained  by  Sinclair  until,  after  litiga- 
tion, he  gave  it  to  defendant's  solicitor.  This  document  was 
not  signed  in  form  as  a  contract.  There  was  nothing  purport- 
ing to  be  a  contract  signed  embod3ring  ttfese  specifications  as 
part  of  it.  Sinclair  put  at  the  bottom  of  the  last  page  "  O.K., 
J.  E.  Sinclair,"  and  on  the  preceding  page  the  following: 
''The  specification  contained  herein  is  in  accordance  with 
my  nnderstanding.    Goderich  Engine  Co.,  per  J.  K.  Sinclair.'' 

This  can  be  regarded  as  nothing  more  than  a  mere  state- 
ment made  by  Sinclair,  so  far  as  he  remembers,  of  the  par- 
ticulars of  what  took  place  on  or  prior  to  4th  February,  be- 
tween him  and  defendant,  either  in  presence  or  absefnce  of  St. 
John.  Sinclair  does  not  say  in  his  evidence  (apparently 
he  was  not  asked)  that  the  specifications  so  signed  were  the 
same  as  discussed  between  him  and  defendant,  although  he 
does  say  in  his  evidence  that  he  fully  discussed  these  with 
Thomson.  Thomson's  evidence  does  not  agree  with  this. 
...  I  think  it  quite  clear  upon  the  whole  evidence,  in- 
dnding  that  of  defendant,  that  these  specifications  were  pre- 
pared wholly  by  defendant,  using  the  ones  prepared  by  St. 
John  as  a  basis,  and  that  Sinclair  quite  willingly  signed  at 
defendant's  request.  I  am  of  opinion  that  page  7  was  not 
attached  when  Sinclair  signed  page  6.  The  omission  was  pro- 
bably quite  accidental,  but  it  is  a  circumstance  to  shew  that 
Sinclair  was  not  acting  bona  fide  as  the  agent  of  plaintiffs, 
but  was,  and  to  the  knowledge  of  defendant,  acting  for  and  in 
the  supposed  interest  of  defendant.  Sinclair  knew,  as  de- 
fendant did,  that  plaintiffs  were  going  on  with  the  work, 
and  yet  Sinclair  retained,  and  this,  so  far  as  appears,  with- 
out tile  knowledge  of  defendant,  this  important  paper.  When 
Sinclair  says  he  discussed  these  with  Mr.  Thomson,  I  must, 
as  between  Sinclair  and  Thomson,  accept  the  evidence  of 
the  latter. 

No  doubt  it  is  well  settled  law,  as  in  Appleby  v.  Meyers, 
L.  B.  2  C.  P.  651,  that  a  person  who  contracts  to  do  an 
entire  work  for  a  specific  sura,  cannot  recover  anything  unless 
the  work  be  done,  or  unless  it  can  be  shewn  that  it  was  de- 
fendant's fault  that  the  work  was  incomplete,  or  that  there 
is  something  to  justify  the  conclusion  that  the  parties  have 
entered  into  a  new  contract.  See  King  v.  Tjow,  3  0.  L.  R. 
234,  238.  This  is  a  different  ease.  Plaintiffs  were  permitted 
to  enter  upon  a  work  to  be  done  on  defendant's  boat  for  a 
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specific  sum,  without  any  agreement  as  to  the  details  of  the 
work  to  be  done,  and  no  agreement  was  subsequently  arrived 
at  as  to  precise  details.  The  parties  were  not  far  apart,, 
but  they  were  not  together.  PlaintiflEs  accepted  the  details  or 
specifications  as  furtiished  by  St.  John— defendant  did  not^ 
but  insisted  that  the  agreement  as  to  specifications  was  an 
oral  one,  the  same  as  set  out  in  a  written  memorandum 
signed  by  Sinclair. 

Upon  the  whole  facts,  defendant  having  got  and  now  hav-. 
ing  the  benefit  of  plaintiffs'  work  and  expenditure  of  money, 
plaintiflEs  are  entitled  to  succeed  as  upon  a  quantum  meruit. 
.  .  .  It  is  in  evidence  that  defendant  gave  an  active  super- 
vision to  the  work  being  done,  giving  directions  and  making 
changes,  minor  changes,  but  changes  as  the  work  progressed. 
Defendant  also  paid  money  on  account  as  the  work  progressed. 

I  am  of  opinion  that  the  action  can  be  maintained,  and 
that  plaintiflEs  should  recover,  even  if  there  was  in  fact  such  a 
special  contract  as  defendant  sets  up  in  his  statement  of  de- 
fence. If  the  case  goes  farther,  and  if  it  be  necessary  for 
plaintiffs  to  again  amend  so  that  justice  may  be  done  between 
the   parties    .     .     .     such   amendment  should  be   allowed. 

The  special  contract  as  alleged  by  defendant  was  sub- 
stantially performed,  and  defendant  accepted  the  boat  upon 
plaintiffs  undertaking  that  certain  things  npt  done  would  be 
done.  As  to  the  things  to  which  defendant  objected,  he  waived 
the  objections  and  accepted  the  boat  and  work  done  on  it, 
trusting  to  plaintiffs  subsequently  making  good  what  was 
deficient.     .     .     . 

[Eeference  to  Whittaker  v.  Dunn,  3  Times  L.  B.  602; 
Monroe  v.  Bell,  8  E.  &  B.  753,  754.] 

In  the  present  case  there  was  much  besides  the  mere  tak- 
ing of  possession.  The  boat  is  a  chattel,  and  was  never  offered 
to  defendants  with  a  request  to  complete. 

I  think  the  boat  was  accepted  by  defendant  on  12th 
August,  1905.  The  evidence  upon  that  point  is  in  part  as  fol- 
lows :  "  After  the  trial  of  the  boat,  Tliomson  asked,  *  What  are 
you  going  to  do  with  me  ?  *  Defendant  replied,  *  What  do 
you  want  me  to  do?'  and  Thomson  said,  ^Take  the  boat  and 
put  me  off,'  and  defendant  said,  *  All  right,  go  on  off.' "  Then 
there  was  a  conversation  about  money,  and  Thomson  says 
defendant  told  him  to  draw  for  $3,000,  at  say  30  or  60  days. 
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There  was  then  not  complete  the  stairs,  which  Thomson  was 
to  have  sent  up,  and  did  afterwards  send  up.  There  was 
netting  to  be  painted,  and  material  and  brushes  were  left  to 
do  this  painting.  Defendant  did  not  want  it  done  that  day 
.  .  .  .  A  bell-pull  was  to  be  put  in  on  the  bridge,  and  de- 
fendant was  to  have  his  engineer  put  it  on.  This  was  sub- 
sequently furnished,  handed  to  defendant. 

Thomson  and  his  3  men  left  the  boat,  and  in  accordance 
with  what  he  says  plaintiffs  consented  to  make  a  draft  upon 
defendant  for  $3,000,  which,  however,  was  not  accepted.     .     . 

It  certainly  does  not  appear  unreasonable,  considering 
the  actual  position  of  the  matter  on  12th  August,  that  defend- 
ant should  take  the  boat  over  and  promise  to  pay  the  account, 
upon  the  understanding,  express  or  clearly  implied,  that 
plaintiffs  would  do  or  cause  to  be  done  any  of  the  small  things 
not  then  done  which  were  under  discussion.  ...  I  think 
there  was  abundant  evidence  from  which  acquiescence  on  the 
part  of  defendant  to  take  the  boat  on  terms  described  by 
Thomson  can  be  inferred. 

Prior  to  12  th  August  the  boat  had  been  taken  out  twice, 
and  3  or  4  dock  trials  had  been  given,  getting  up  steam  ard 
moving  machinery.  Defendant  was  prt»sent  on  these  occa- 
sions. Upon  the  trip  to  the  Rochester  raws,  no  doubt,  defend- 
ant was  sorely  disappointed  in  his  boat ;  she  was  not  speedy ; 
there  was  difficulty  in  getting  up  steam;  and  from  whatever 
cause  cT  causes  defendant  was  dissatisfied.  After  defendant's 
retuiTi  he  found  very  considerable  fault,  more,  in  my  opinion, 
than  was  attributable  to  plaintiffs.  At  the  trial  before  me  all 
defects  and  blemishes  great  and  small  were  urged  as  failure 
on  plaintiffs'  part,  and  as  things  that  defendant  was,  even 
then,  entitled  to  complain  about,  and  by  reason  of  which 
to  resist  payment  of  any  part  of  the  balance  claimed.     .     .     . 

The  objections  relied  upon  by  counsel  for  defendant  were : 

(I)  boiler  would  not  properly  steam;  (2)  engine  out  of  line; 
(3)  air  pump  defective;  (4)  leak  in  boiler;  (5)  reverse  gear 
did  not  work  properly;  (6)  cut-oflf  would  not  work;  (7) 
engine  not  plumb ;  (8)  stern  hole  for  propeller  shaft  not  bored 
true  and  stem  tube  not  set  true;  (9)  cabin  door  to  be  opened 
to  give  access  to  rear  of  boiler;  (10)  cabin  stairs  not  in  place; 

(II)  china  closet  not  in;  (12)  deck  leaked;  (13)  painting 
of  netting  not  done;  (14)  bell-pull  not  on. 

Some  other  things  were  mentioned  by  St.  John  in  liis 
evidence,  or  some  of  the  above  were  described  in  a  different 
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vrsiy^  but,  apart  from  the  small  items  mentioned  and  taken 
into  consideration  on  12th  August,  when  Thomson  and  his 
men  left  the  boat,  the  evidence  does  not  establish  that  defend- 
ant has  reasonable  groimd  of  complaint. 

The  defects  of  which  a  good  deal  was  made  at  the  time 
were  want  of  steam,  engine  not  plumb,  or  in  line,  and  these 
objections  were  cleared  away  by  the  evidence.  Defendaat 
was  present  when  engine  set,  or  part  of  the  time.  He  knows 
a  great  deal  about  how  such  should  be  done.  The  best  evid- 
ence of  what  Mr.  St.  John  thought  about  all  these  defects, 
or  rather  about  all  in  which  plaintiffs  failed,  is  that  at  the 
time  of  the  attempted  settlement  he  appraised  what  ought  to 
be  charged  against  plaintiffs  at  under  $75,  exclusive  of  any 
defects  in  the  engine  or  the  reverse  gear  and  leakage  of  the 
boiler,  and  some  few  other  things.  ...  I  have  given  the 
evidence  the  best  consideration  possible  for  me,  and  agree  that, 
so  far  as  established  against  plaintiffs,  the  allowance  of  the 
amount  of  extras  against  what  plaintiffs  would  be  liable  for 
is  doing  complete  justice  to  defendant. 

The  letter  of  4th  February  requires  everything  to  be  done 
to  the  satisfaction  of  Mr.  0.  P.  St.  John,  and  accepted  by 
him  before  final  settlement.  During  the  progress  of  the 
work  Mr.  St.  John  was  ill,  and  could  take  no  part  in  seeing 
how  the  work  was  being  done.  In  October,  when  well  enough, 
the  boat  was  housed  and  the  machinery  taken  apart  by  de- 
fendant, but,  so  far  as  Mr.  St.  John  could  and  did  examine, 
he  was  apparently  satisfied,  with  certain  excep'tions  for  which 
plaintiffs  are  not  responsible,  if  plaintiffs  would  make  the 
allowance  of  a  sum  under  $75,  and  plaintiffs  were  willing  to 
make  a  larger  allowance.  Apart  from  that,  as  defendant  took 
charge  and  acted,  instead  of  having  Mr.  St.  John  act  for  him, 
and  from  the  way  the  work  was  carried  on  between  plaintiffs 
and  defendant;  I  am  of  opinion  that  whatever  was  required 
of  Mr.  St.  John  was,  on  and  prior  to  the  day  of  meeting 
in  October,  waived  by  defendant. 

As  to  the  penalty  of  $1,500, 1  have  already  held  that  plain- 
tiffs were  not  bound  by  the  so-^called  specifications  in  which 
this  amount  appears.  Even  if  these  were  the  only  specifica- 
tions or  evidence  of  what  Sinclair  agreed  to,  the  insertion  of 
such  a  penalty  is  no  part  of  ^^specifications"  properly  so 
called.  Xo  doubt,  «!omp  amount  was  discussed,  and  defend- 
ant did  by  letter  plainly  call  plaintiffs'  attention  to  this, 
but  that  was  after  the  work  had  been  entered  upon  by  plain- 
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tiffs,  after  all  connection  between  plaintiffs  and  Sinclair  had 
ceased,  and  this  cannot  be  sufficient  to  make  plaintiffs  liable 
for  that  amount  either  as  a  penalty  or  as  liquidated  damages. 


My  findings  are  in  favour  of  plaintiffs  upon  the  issues 
in  the  pleadings,  except  upon  defendant's  counterclaim.     .     . 

Defendant  by  his  counterclaim  asks  for  damages  to  the 
amount  of  $3,000.  It  is  difficult  to  see  just  what,  if  any, 
pecuniary  loss  delendant  sustained  by  reason  of  not  getting 
the  boat  by  15th  June.  That  he  did  not  get  her  in  com- 
mission earlier  in  the  season  of  1905  than  August  was, 
doubtless,  an  annoyance  and  inconvenience  to  defendant,  and 
he  was  put  to  some  little  expense  in  looking  after  the  boat 
and  his  interest  in  the  work  from  15th  June  to  the  date  of  his 
getting  her.  Defendant  did  not  desire  the  boat  for  charter, 
but  for  his  own  pleasure.  He  got  her  in  August,  and  made 
fery  little  use  of  her,  and,  so  far  as  appears,  not  very  pro- 
fitable or  pleasurable  use.  The  statement  that  some  person 
talked  of  a  charter  at  $3,000  for  the  season  was  not  com- 
petent evidence  to  prove  damages.  With  no  way  of  arriving 
at  an  exact  amount  ...  I  will  allow  $500,  and  that  I 
consider  most  ample  in  the  circumstances.  It  seems  to  me 
out  of  the  question  to  talk  about  $3,000  damages  or  even 
$1,500  as  actually  sustained,  or  such  as  could  reasonably  le 
claimed  by  defendant.  What  defendant  thought  of  the  $1,500 
was  as  a  penalty,  and  not  as  liquidated  damages.  This  sum  cf 
$1,500  could  "  not  be  regarded  as  a  genuine  pre-estimate  of 
the  creditor's  probable  or  possible  interest  in  the  due  p?*'- 
fonnance  of  the  principal  obligation:"  see  Harrison  v. 
Wright,  13  East  342.      .    .    . 

Judgment  for  plaintiffs  for  $5,360.90,  and  for  defendant 
on  the  counterclaim  for  $500,  leaving  $4,860.90  in  favour  of 
plaintiffs,  and  plaintiffs  are  entitled  to  interest  at  5  per  cent, 
from  12th  September,  1905,  30  days  after  delivery  of  boat. 
.  .  .  This  will  be  $317.30,  making  in  all  for  plaintiffs 
$5,178.20. 

Plaintiffs  are  entitled  to  all  costs.  The  costs  of  the  f orm.3r 
trial  and  of  the  appeal  to  a  Divisional  Court  were  reserved 
to  the  trial  Judge  to  be  disposed  of  by  him.  Plaintiffs  a^e 
entitled  to  the  costs  of  the  former  trial  and  of  the  appeal  and 
of  the  last  trial.    Xo  costs  to  defendant  of  counterclaim. 
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Anglin,  J.  January  4th,  1907: 

CHAMBERS.  ' 

VANO  V.  CANADIAN  COLOUKED  COTTON  MILLS  CO. 

Discovery — Examination  of  Parties — Next  Friend  of  Infant 
Plaintiff— Rules  439,  UO. 

Appeal  by  plaintiff  from  order  of  Monck,  local  Judgef 
at  Hamilton,  dismissing  plaintiff's  motion  to  set  aside  anf 
appointment  issued  by  defendants  for  the  exafflination  of  one 
Biidimer  Protich,  the  next  friend  by  whom  plaintiff  broui;ht 
this  action. 

J.  L.  Counsel!,  Hamilton,  for  plaintiff. 
C.  W.  Beil,  Hamilton,  for  defendants. 

Anglin,  J. : — The  question  raised  is  whether,  under  our 
code  governing  discovery,  the  next  friend  of  an  infant  liti- 
gant is  examinable  for  discovery.  Plaintiff  is  16  years  of 
age,  and  it  is  not  denied  that  he  is  capable  of  being  examined. 
The  defendants  assert  an  absolute  right  to  examine  the  next 
friend  as  a  party  to  the  litigation  adverse  in  interest  to  them- 
selves. 

That  an  infant  plaintiff,  if  of  capacity  to  give  evidence,  is 
examinable  for  discovery  is  now  well  established:  Arnold  v. 
Playter,  14  P.  R.  399;  Flett  v.  Coulter,  4  0.  L.  R.  714,  1  0. 
W.  R.  775. 

•  Our  Rule  439  renders  liable  to  examination  for  discovery 
**a  party  to  an  action  or  issue,  whether  plaintiff  or  defend- 
ant.'^ English  Order  XXXI.,  Rule  1,  permits  a  plaintiff  or 
defendant  by  leave  of  the  Court  to  examine  by  interrogatories 
"the  opposite  parties  or  any  one  or  more  of  such  parties." 
Though,  under  the  English  practice,  an  infant  party  could 
not  formerly  be  compelled  to  give  discovery :  Curtis  v.  Mundy, 
[1892]  2  Q.  B.  178;  Mayor  v.  Collins,  24  Q.  B.  D.  361;  it 
was  held  that  the  next  friend  of  an  infant  was  not  "  a  party  lo 
the  action/'  within  the  meaning  of  the  English  Rule  lo  which 
I  have  referred,  from  whom  a  party  opposite  in  interest  to 
the  infant  could  compel  discovery :  In  re  Corsellis,  48  L.  T» 
425.    This  inability  to  secure  any  discovery  from  an  infant 
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litigant  led  to  the  adoption  in  England,  in  November,  1893, 
of  what  is  now  Rule  29  of  Order  XXXI.,  which  extends  the 
application  of  that  Order  expressly  to  "  infant  plaintiffs  and 
defendants  and  to  their  next  friends  and  guardians  ad  litem/^ 
Our  code  of  Hules  contains  no  corresponding  provision.  The 
words  of  our  Bule  "  party  to  an  action  or  issue,  whether  plain- 
tiff or  defendant,'^  are  no  wider  than  the  words  of  Rule  1  of 
the  English  Order,  "  the  opposite  parties  or  any  one  or  more 
of  such  parties."  The  next  friend  of  an  infant  litigant,  if  not 
covered  by  these  later  words,  is  not  within  the  former.  He  is 
not  a  party  to  the  action,  he  is  simply  put  there  to  protect  the 
interest  of  the  infant,  and  to  shew  that  the  action  is  of  such 
a  nature  that  he  willing  to  guarantee  costs,  and  in  making 
himself  liable  for  costs  he  is  in  no  way  a  party  to  the  action, 
and  I  have  no  jurisdiction  to  make  an  order  on  him  as  if  he 
were  a  party:  Dyke  v.  Stephens,  30  Ch.  D.  189,  190. 

Neither  is  the  next  friend  "  a  person  for  whose  immediate 
benefit  an  action  is  prosecuted  or  defended,^'  within  the  pur- 
view of  Rule  440. 

The  appeal  will  be  allowed  and  the  appointment  for  ex- 
amination of  the  next  friend  will  be  set  aside.  The  costs  of 
the  appeal  and  of  the  motion  before  the  local  Judge  will  be 
to  plaintiff  in  any  event  of  the  action. 


MaQEE,  J.  JiVJ^UARY  Stii,  1907. 

TRIAL. 

DUNSTAN  V.  NIAGARA  FALLS  CONCENTRATING 

CO. 

Contract — Goods  to  he  Manufactured  iy  Plaintiff — Refusal  of 
Defendants  to  Accept — Statute  of  Frauds — Place  of  Mak- 
ing Contract — Foreign  Country — Application  of  Ontario 
Law. 

Action  for  damages  for  defendants'  refusal  to  accept  and 
pay  for  certain  labels  manufactured  by  plaintiff  for  them 
inder  an  alleged  agreement  between  them.  The  items  were 
$177.79  for  142,240  labels  for  bottles  of  extract  at  $1.25  per 
1,000,  and  $215  for  11,635  labels  of  three  different  sizes  for 
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bottles  of  perfume,  "  Eose  of  Erin/^  and  7,310  neck  labels  for 
same,  the  total  being  $392.79. 

The  statement  of  defence  denied  the  contract  and  alleged 
that  the  goods  were  not  of  good  quality  or  workmanship,  and 
not  equal  to  sample  agreed  upon,  and  not  fit,  as  they  were 
to  have  been,  for  the  purposes  of  defendants'  business,  and 
claimed  the  benefit  of  the  Statute  of  Frauds  and  sec.  9  of  R 
S.  0.  1897  ch.  146. 

Magee,  J. : — Plaintiff  has  a  lithographing  establishment  in 
Buffalo,  N.Y.  Defendants  in  1902  and  part  of  1903  had 
iheir  place  of  business  at  Niagara  Falls  in  Ontario,  but  had 
also  an  office  across  the  boundary  at  Niagara  Falls,  N.Y. 

Early  in  August,  1902,  Mr.  Francis  Stuart  went  to  plain- 
tiff's office  in  Buffalo  with  a  view  to  having  some  labels  made 
for  defendants.  Some  of  them  were  intended  for  small 
bottles  of  extracts,  such  as  vanilla,  lemon,  etc.  The  others 
were  intended  for  bottles  of  a  new  brand  of  perfume  to  be 
put  on  the  market  under  the  name  of  "  Rose  of  Erin.^'  There 
were  to  be  three  sizes  of  these  bottles,  each  requiring  a  dif- 
ferent sized  label,  and  all  having  a  smaller  label  round  the 
neck.  Nothing  definite  was  then  discussed  or  arrived  at  either 
as  to  design,  quantities,  or  prices,  but  plaintiff  was  to  have 
sketches  of  designs  prepared  and  submitted  to  defendants. 
Sketches  were  made  and  sent  to  defendants,  who,  on  2nd 
September,  1902,  wrote  that  they  were  unsatisfactory,  and 
suggested  that  some  of  plaintiff's  salesmen  should  call.  Soon 
afterwards  Mr.  Denny,  of  the  plaintiff's  staff,  called  on  Mr. 
Stuart  at  Niagara  Falls,  Ontario,  and  discussed  what  was 
wanted  and  arranged  to  have  other  designs  prepared  and  to 
submit  them  to  defendants  with  quotations  of  prices. 

On  19th  September  plaintiff  wrote  defendants  with  two 
revision  sketches  for  approval  and  quoting  prices  for  100,000 
extract  labels  at  $1.25  per  1,000,  and  for  100,000  perfume 
labels  at  $2  per  1,000.  This  was  followed  up  by  a  visit  by 
Mr.  Denny  to  defendants  about  8th  October,  when  the  sketches 
were  discussed  and  approved  in  a  general  way,  with  minor 
changes  and  suggestions.  Prices  and  quantities  for  the  per- 
fume labels  were  not  fixed,  as  the  defendants  had  not  decided 
how  many  in  all  or  of  each  size  would  be  required,  but  $1.25 
was  quoted  by  Denny  for  5,000  of  the  medium  size.  For  the 
extract  labels,  the  quotation  of  $1.25  per  1,000  for  100,000, 
was  adhered  to,  but  the  quantities  for  each  different  sort  of 
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extract  had  not  been  settled  on,  but  it  was  understood  100,000 
would  be  taken. 

On  lOtb.  October  plaintiff  wrote  defendants  of  having  re- 
ceived their  order  through  Denny  for  100,000  extract  labels 
at  $1.25  per  1,000,  f.o.b.  Buffalo,  and  setting  out  various 
stipulations  as  to  alterations,  accidents,  shipment,  payment, 
etc.  On  11th  October  defendants  wrote  plaintiff  giving  quan- 
tities of  each  of  the  three  sizes  of  perfume  labels  required, 
10,000  in  all,  and  6,000  neck  labels.  They  had  previously  on 
8th  October  written  plaintiff  requesting  some  additional  let- 
tering in  the  design — and  on  14th  October  they  wrote  to  have 
a  change  made  in  the  wording  of  the  extract  labels.  On  15th 
October  plaintiff  wrote  defendants  of  having  received,  through 
Mr.  Denny,  their  order  for  the  16,000  perfume  labels,  stat- 
ing the  quantities  in  defendants'  letter  of  11th  October,  but 
not  mentioning  any  price. 

After  this  plaintiff  went  on  and  had  the  designs  litho- 
graphed, and  proofs  in  colours  were  sent  to  defendants  for 
approval.  The  proofs  so  sent  were  from  time  to  time  returned 
to  plaintiff  with  objections  or  suggestions  for  variation.  This 
does  not  appear  to  have  been  done  by  letter  in  any  case,  but 
by  some  one  calling  at  plaintiff's  oflSce  in  Buffalo  with  the 
proofs,  and  pointing  out  what  changes  or  improvements  were 
to  be  made.  The  extract  label  proofs  were  finally  approved, 
and  plaintiff  alleges  that  the  proof  for  the  perfume  labels  was 
finally  approved  excepting  only  a  change  in  the  direction 
of  the  corrugating  lines  of  the  "silk  finish,"  which  did 
not  require  the  submission  of  a  further  proof.  Defendants, 
however,  assert  that  they  had  objected  also  to  the  shade  of 
the  background  and  to  the  dullness  of  the  gold,  and  that 
they  expected  another  proof  to  be  submitted.  It  does  not 
appear  that  at  any  of  these  interviews  in  Buffalo  there  was 
any  further  discussion  as  to  prices  or  quantities.  Finally  in 
February,  1903,  a  quantity  of  extract  labels,  not  the  full 
amount,  were  shipped  to  defendants,  who,  on  17th  February, 
wrote  that  they  were  a  failure  and  not  to  make  any  more  till 
an  interview  could  be  had.  Practically  all  the  extract  labels 
had  then  been  finished.  Some  perfume  labels,  1,000  of  each 
size,  were  also  forwarded  in  February,  and  on  28th  February 
reached  defendants,  who  at  once  wrote  that  they  also  were 
disappointing  and  useless  to  them.  All  the  perfume  labels 
had  tiien  been  finished.  On  14th  March  the  plaintiff  wrote 
them  to  agree  to  shipment  of  the  remainder.    It  would  seem 
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that  those  shipped  were  consigned  to  defendants  at  Niagara 
Falls,  N.Y.  In  replying  on  16th  March  defendants,  while 
objecting  to  the  goods,  and  saying  they  would  not  dream  of 
accepting  them,  reminded  plaintiff  that  they  had  met  his 
advanced  figures  without  a  murmur.  Further  correspondence 
followed  without  any  settlement  of  differences,  and  plain- 
tiff's draft  in  January,  1904,  for  $392.74,  was  refused.  The 
labels  left  in  plaintiff^s  hands  are  of  course  useless  to  him. 
The  labels,  it  appears,  were  really  ordered  for  a  firm  of 
Stuart,  Northcott,  &  Co.,  consisting  of  Mr.  Northcott,  and  a 
son  of  Mr.  Francis  Stuart,  whose  name  appears  on  them. 
That  firm  moved  to  Toronto  in  April,  1903. 

Upon  the  evidence  I  find  that  plaintiff  complied  with  the 
requirements  of  the  order.  Various  objections  are  made  by 
one  witness  or  another  called  by  defendants — almost  all  of 
them  are  negatived  by  some  one  else  of  those  witnesses. 
The  chief  objection  on  account  of  the  dullness  of  the  gold 
finish  is,  I  think,  largely,  if  not  entirely,  owing  to  the  cor- 
rugation of  the  silk  finish  which  Mr.  Francis  Stuart  approved 
and  still  maintains  to  be  desirable  against  the  view  of  some 
others  whom  he  calls.  Dissatisfaction  with  the  general  effect 
may  be  unconsciously  increased  in  his  mind  by  a  combination 
of  colours,  which  subsequently  may  not  have  appeared  hap- 
pily chosen,  and  the  early  removal  of  the  other  firm  would 
not  tend  to  make  his  scrutiny  less  exacting.  If  plaintiff  be 
entitled  to  judgment,  he  at  most  could  only  ask  defendants 
to  accept  100,000  of  the  extract  labels,  which  would  be  $125, 
and  16,000  of  the  perfume  labels,  the  price  of  which,  except 
as  to  $1.25  for  the  5,000  of  medium  size,  is  left  uncertain,  but 
which,  considering  the  quotations,  the  variations,  and  the 
smallness  of  the  neck  labels,  I  fix  at  $180,  making  $305  in 
all,  to  which  interest  from  Ist  March,  1903,  should  be  added. 

The  next  question  is,  rare  defendants  legally  liable? 
They  set  up  the  absence  of  writing  under  the  Statute  of 
Frauds,  and  Lord  Tenterden's  Act,  sec.  9  of  B.  S.  0.  1897  ch. 
146.  If  the  contract  is  to  be  deemed  as  made  in  Ontario,  I 
am  unable  to  find  in  the  correspondence  a  suflBcient  note  or 
memorandum  in  writing  signed  by  defendants  to  comply  with 
the  requirements  of  the  statute  as  to  any  of  the  labels.  Xor 
do  I  find  that  there  was  any  acceptance  of  any  part  of  the 
goods  sufficient  to  take  the  place  of  the  writing.  It  does  not 
appear,  if  that  were  material,  that  they  even  brought  the 
labels  from  Niagara  Falls,  N.  Y.,  to  their  office  in  Ontario. 
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If  the  contract  should  be  deemed  made  in  New  York  State 
or  to  be  governed  by  the  law  of  that  State,  then,  in  the  absence 
of  evidence  as  to  that  law,  1  cannot  assume  that  a  statute  such 
as  Lord  Tenterden's  Act,  our  sec.  9  of  E.  S.  0.  ch.  146,  has 
been  enacted  there,  and  as  a  verbal  contract  would  have  been 
good  but  for  such  enactment,  I  would  have  to  assume  that 
it  is  sufficient  there  now. 

Here  plaintiff  resides  in  New  York  State,  the  negotiations 
were  begun  there,  and  the  proofs  were  discussed  and  returned 
there,  and  the  goods  were  to  be  delivered  there,  and  were 
ehipped  from  one  point  in  that  State  to  another. 

But,  on.  the  other  hand,  whatever  savoured  of  the  making 
of  a  contract,  such  as  the  discussion  and  fixing  of  prices  and 
quantities,  was  done  in  Ontario.  The  fact  of  the  proofs 
needing  revision  or  return  was  a  mere  accident,  and  the 
pointing  out  of  defects  therein  could  have  been  done  by  any 
messenger  not  empowered  to  contract  in  any  way.  Unless, 
therefore,  I  am  to  hold  that  any  act  whatever  in  connection 
Hfith  it  done  in  Buffalo,  or  such  even  as  the  final  approval 
tiicre  of  the  proofs,  is  to  be  taken  as  a  recognition  and  making 
anew  there  of  the  contract,  although  no  terms  of  it  were  there 
discussed,  I  cannot  assume  that  to  have  taken  place  there 
which  did  not  in  fact.  No  do  I  think  that  it  makes  any 
difference  that  upon  one  of  the  occasions  Mr.  Francis  Stuart 
himself,  as  he  stated,  attended  with  the  proofs  and  directed 
the  changes  therein. 

As  in  my  view  the  law  to  be  applied  is  that  of  Ontario, 
my  judgment  must  be  for  defendants  dismissing  the  action, 
and  with  costs.  Otherwise  I  would  hold  plaintiff  entitled 
to  $305  and  interest  from  1st  March,  1903,  and  costs  on  the 
High  Court  scale. 


Magee.  J.  January  5th,  1907. 

TRIAL. 

TASKER  V.  SMITH. 

Partition — Action  for — Beneficiaries  under  Trust  Deed — Suh- 
mission  to  Arbitration' — Award — Provision  for  Option  of 
Purchase — Exercise  of  Option  —  Belease — Conveyance  — 
Estoppel — Costs. 

Action  for  partition  or  sale  of  6  8-10  acres  of  land,  in 
which  plaintiff  claimed  a  one-fourth  interest,  and  defendant 
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three-fourths.  They  and  three  others  had  been  beneficiaries 
under  a  trust  deed  of  this  and  other  lands  held  in  the  name 
of  a  trustee.  In  May,  1902,  all  the  o  beneficiaries  by  deed 
submitted  to  two  arbitrators,  the  trustee  being  one,  the  parti- 
tion and  division  between  them  of  the  trust  estate,  with  power 
to  the  arbitrators  to  award  undivided  shares  and  also  to  award 
owelty  of  partition.  On  19th  July,  1902,  the  arbitrators  made 
their  award,  giving  to  each  of  the  5  beneficiaries  certain  par- 
cels or  shares  of  parcels,  plaintiff  being  allotted  certain  par- 
cels and  one  undivided  fourth  of  the  land  in  question  here, 
and  defendant  certain  other  parcels  and  three  undivided 
fourths  of  this  land,  and  the  award  directed  payment  by 
plaintiff  and  defendant  and  one  other  beneficiary  respectively 
of  certain  specified  sums,  to  be  distributed  between  the  other 
two  Deneticiaries.  The  award  contained  another  clause  giving 
defendant,  if  she  so  desired,  the  right  within  6  months  from 
(hat  date  to  purchase  plaintiff^s  one-fourth  interest  in  the 
land  in  question  for  $375.  It  was  this  option  which  was  in 
question  here.  Plaintiff  contended  that  it  was  void  as  in 
excess  of  the  arbitrators'  authority.  Defendant  alleged  that 
it  was  valid,  and  that  she  exercised  it,  and  consequently  was 
entitled  to  the  whole  of  the  land,  and  plaintiff  could  not  haw 
partition. 

Maqee,  J.: — It  is  conceded  that  defendant  did  in  Jan- 
uary, 1903,  within  6  months  after  the  award,  notify  plaintiff 
in  writing  of  her  intention  to  buy,  and  tendered  the  price, 
$375,  and  a  conveyance  for  execution,  and  plaintiff  refused 
to  accept  the  money  or  execute  the  deed.  Plaintiff  asserts 
that  the  price  is  too  low,  as  the  land  is  worth  much  more  than 
$1,500,  although  that  was  the  value  placed  upon  it  in  a  list 
of  values  agreed  upon  by  all  parties  shortly  before  or  about 
the  time  of  the  submission  as  a  basis  for  the  partition,  which 
values,  however,  plaintiff  asserts,  were  only  relative  and 
not  absolute. 

If  it  were  necessary,  I  would  find  on  the  evidence  that 
the  land  was  worth  much  more  than  $1,500  at  the  time  of  the 
award. 

After  the  award  all  the  beneficiaries,  acting  uj)()n  it,  en- 
tered into  possession  or  receipt  of  rents  of  the  various  parcels 
allotted  to  them  respectively.  Subsequently  in  December, 
1904,  conveyances  were  made  to  each  of  them  by  the  others 
And  the  trustee.     The  conveyance  to  plaintift'  of  her  other 
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lands  and  of  the  undivided  one-fourth  of  this  parcel  is  dated 
17ih  December,  1904,  n^d  made  between  the  trustee  of  the 
first  part,  plaintiff  oi  the  second  part,  and  defendant  and  the 
other  three  persons  interested  of  the  third  part.  It  recites, 
inter  alia,  the  submission,  and  that  by  the  award  the  lands 
thereinafter  mentioned  were  allotted  to  plaintiff,  and  it  was 
adjudged  that  the  parties  should  join  in  assurances  of  the 
lands  allotted,  and  the  parties  of  the  first  and  third  parts,  in 
pursuance  of  the  submission  and  award  and  in  consideration 
of  the  premises  and  $2,  granted  to  plnintiff  in  fo'^  pimple 
parcels  B.  and  N,  and  an  undivided  <»iji-4uartt'r  shiiiv  or  in- 
terest in  parcel  D.  (the  lands  here  in  question),  with  and 
subject  to  certain  rights  of  way,  and  as  to  lot  N.  certain 
easements,  etc.  And  the  parties  of  the  first  and  third  parts 
thereby  releised  to  the  party  of  the  second  part  all  their 
claims  upon  the  said  lands,  this  release  being  in  the  statu- 
tory short  form,  and  the  deed  being  declared  to  be  made  in 
pursuance  of  the  Act  respecting  Short  Forms  of  Conveyances. 
The  conveyance  to  defendant  was  by  a  similar  indenture  of 
the  same  date,  the  lands  allotted  to  defendant,  including  the 
undivided  three-fourths  of  parcel  D,  being  granted  to  her, 
plaintiff  joining  in  the  grant  and  also  in  the  release  of  all 
claims. 

Neither  of  these  documents  made  any  reference  to  the 
option  to  buy  given  by  the  award.  Both  deeds  were  subse- 
quently registered.  Much  discussion  took  place  at  the  trial 
as  to  the  validity  of  the  direction  by  the  arbitrators  that  de- 
fendant should  have  the  right  to  buy,  and  whether,  if  in- 
valid, it  was  separable  from  the  rest  of  the  award,  or  had  been 
accepted  and  ratified  by  plaintifl?  by  paying  the  owelty  di- 
rected, and  taking  possession  and  joining  in  the  conveyance, 
and  also  by  joining  in  a  release  to  the  trustee  dated  Decem- 
ber, 1904,  which  recites  that  the  several  parties  were  "  satis- 
fied with  the  application,  division,  partition,  and  distribution 
of  the  trust  estate  and  premises.^' 

But  I  am  unable  to  get  behind  the  fact  that  by  the  deed 
to  plaintiff  of  17th  December,  1904,  nearly  two  years  after 
the  exercise  of  the  option,  defendant  not  only  granted  the  un- 
divided one-fourth  interest  but  released  all  her  claims  there- 
to in  the  very  comprehensive  manner  set  out  in  the  Short 
Forms  Act,  without  reserving  any  risrht  under  the  option. 
you.  IX.  o.w.R  NO.  1—2 
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That  instrument  is  not  attacked  upon  the  pleadings,  and, 
even  if  plaintiff  had  herself  given  the  right  to  purchase,  the 
conveyance  would  have  put  an  end  to  it. 

The  judgment  will  declare  plaintiff  entitled  to  one  undi- 
vided fourth  of  the  land,  and  entitled  to  have  partition  or 
sale  thereof,  with  a  reference  to  the  Master  for  that  purpose. 

Plaintiff's  claim  for  removal  of  a  bam  mentioned  in  the 
pleadings  was  abandoned,  as  the  bam  had  not  been  on  this 
land.  The  purchase  money  paid  into  Court  by  defendant 
should  be  repaid  to  her. 

There  remains  the  question  of  costs.  Plaintiff  began  pro- 
ceedings for  partition  or  sale  by  notice  under  Rule  956,  but, 
i^  consequence  of  defendant's  claim  to  purchase,  that  motion 
w^as  not  granted,  plaintiff  being  directed  to  briHg  an  action, 
and  the  costs  to  be  disposed  of  in  the  action. 

Defendant  should  pay  plaintiff's  costs  of  this  action  up 
till  judgment  to  be  taxed  upon  the  ordinary  scale,  and  not  as 
part  of  the  commission  provided  by  Rule  1146.  The  costs  of 
the  motion  under  Rule  956  and  the  subsequent  costs  of  this 
action,  including  the  reference,  shall  be  dealt  with  as  if  plain- 
tiff's motion  had  been  granted,  and  the  reference  were  there- 
under and  be  covered  by  the  provisions  of  Rule  1146. 


Falconbridge,  C.J.  January  5th,  1907. 

TRIAL. 

ATTORN^EY-GENERAL  FOR  ONTARIO  v.  WOODRUFF. 

Succession  Duties — Valuation  of  Estate  of  Deceased  Person 
— Property  to  he  Included — Homestead  Conveyed  to  Son 
hut  Deceased  Bemaining  in  Occupation — Foreign  Bonds 
Transferahle  hy  Delivery  and  Transferred  hy  Deceased  to 
Sons  in  Foreign  Country, 

An  action  to  recover  succossion  duties  upon  the  estate  of 
one  Woodruff,  deceased. 

The  deceased  resided  in  St  Catharines,  Ontario,  in  1894, 
and  was  the  owner  of  bonds  of  municipalities  in  various  parts 
of  the  T'^nited  State?  (lodged  with  a  trust  company  in  New 


Digitized  by 


Google 


ATTORNEY-GENERAL  FOR  ONTARIO  v.  WOODRUFF.     19 

York).  The  deceased  handed  over  the  bonds  to  his  4  sons, 
who  thereupon  executed  each  a  trust  deed  to  the  United 
States  Trust  Company,  vesting  the  bonds  in  the  company  in 
trust  to  invest  and  re-invest  the  same  and  hold  the  principal, 
paying  the  income  to  each  of  the  sons  for  life,  and  after  his 
death  to  hold  the  principal  and  income  for  the  benefit  of 
children.  The  bonds  were  handed  over  to  the  trust  com- 
pany, who  thereafter  transmitted  the  income  to  each  of  the 
sons  half-yearly  by  cheque.  The  sons  then  indorsed  the 
cheques  to  the  father,  who  put  the  cheques  in  his  bank  ac- 
count and  paid  over  to  the  sons  $750  each  half-yearly  until 
the  time  of  his  death. 

In  1902  a  firm  of  bankers  in  New  York,  who  were  accus- 
tomed to  collect  the  interest  on  other  bonds  to  the  extent  of 
$300,000  and  invest  the  same  for  the  deceased,  were  directed 
by  the  deceased  to  transfer  the  account,  which  stood  in  his 
name  in  their  books,  to  his  4  sons  equally,  and  he  gave  up  the 
key  of  the  safe  deposit  box  to  the  sons,  who  thereafter  re- 
tained the  same  in  their  own  possession,  and  the  bankers  col- 
lected the  coupons  for  the  sons  and  rendered  accounts  to 
them  to  the  re-investment,  and  closed  the  account  of  i^e  de- 
ceased in  their  books. 

The  deceased  also  executed  a  deed  of  the  homestead  pro- 
perty at  St.  Catharines,  where  he  lived,  to  his  son  H.  This 
deed  was  said  to  have  been  kept  by  H.  in  a  safe,  which  he 
used  in  common  with  his  father,  the  son  having  three  separate 
pigeon  holes  for  his  own  use.  The  father  paid  the  taxes  dur- 
ing his  lifetime,  and  in  1903  H.  moved  out  of  the  homestead, 
where  he  had  lived  with  his  father  previously,  and  lived  in 
another  house.  The  deceased  remained  in  occupation  of  the 
homestead  until  the  time  of  his  death. 

Plaintiff  claimed  a  declaration  that  all  three  items  of 
property  were  liable  to  succession  duty  under  sec.  4,  sub-sees. 
a,  c,  or  e,  of  R.  S.  0.  1897  ch.  24,  and  amendments  thereto. 

The  action  was  tried  before  Palconbridge,  C.J.,  at  St. 
Catharines  and  Toronto. 

E.  E.  A.  DuVemet  and  J.  H.  Ingersoll,  St.  Catharines, 
for  plaintiff. 

W.  Nesbitt,  K.C.,  and  H.  H.  Collier,  K.C.,  for  the  adult 
defendants,  and  Frank  Ford,  for  the  infants,  did  not  contend 
that  the  homestead  should  not  have  been  included,  for  the 
purposes  of  valuation,  in  the  inventory  of  the  estate;  but  con- 
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tended  that  neither  of  the  other  items  of  $300,000  each  should 
have  been  so  included.  The  property  was  locally  situated  in 
the  State  of  New  York,  was  transferable  by  delivery,  and 
actually  transferred  in  New  York,  and  was  governed  by  the 
laws  of  New  York,  and  was  not  covered  by  sec.  4,  sub-sees. 
a,  c,  or  e.  Further,  even  if  it  were,  then  under  clause  3  of 
Bub-sec.  3  of  the  Act,  it  was  not  property  which  was  intended 
to  be  covered  in  making  up  the  aggregate  value  of  the  pro- 
perty of  the  deceased  to  $100,000  in  value,  and  unless  it 
came  within  the  description  of  the  property  going  to  make 
up  the  aggregate  value  of  the  property  of  the  deceased,  there 
were  no  taxing  clauses  in  the  Act  applicable  to  it;  no  rate  ijnoi- 
posed,  unless  it  came  within  that  description,  and  no  means 
of  working  out  the  collection  of  any  tax  upon  it;  the  imposi- 
tion of  a  tax  upon  such  property  was  a  casus  omissus  under 
the  Act  even  if  the  Act  was  constitutional. 

Falconbridge,  C.J.  (at  the  conclusion  of  the  hearing)  : — 
I  do  not  think  that  during  the  course  of  a  rather  long  and 
very  active  judicial  career  I  have  ever  listened  with  more 
interest  and  pleasure  to  legal  arguments  than  I  have  ex- 
perienced in  the  presentation  of  the  case  yesterday  and  to-day. 

Very  important  matters  of  principle  are  debated,  and  the 
action  itself  involves  a  large  amount  of  money,  but  I  have  a 
view  in  the  case,  and  I  do  not  know  that  it  is  necessary  for 
me  to  reserve  judgment  merely  for  the  sake  of  writing  a  long 
opinion. 

It  is  a  fortunate  thing  that  I  directed  the  argument  that 
has  been  presented  to  be  taken  down  by  the  stenographer. 
It  will  not  only  be  useful  for  the  counsel  of  the  parties  here- 
after, but  I  shall  be  able  in  dealing  with  the  case  and  the 
points  generally  to  refer  to  the  arguments  that  are  presented 
and  say  to  what  eitent  they  embody  the  conclusions  at 
which  I  have  arrived. 

I  am  not  going  to  pass  on  the  constitutionality  of  the  Act, 
because  I  think  the  matter  can  be  disposed  of  upon  other 
grounds. 

There  are  various  opinions  as  to  the  propriety  and  jus- 
tice of  these  Succession  Duties  Acts.  I  have  had  the  privi- 
lege of  hearing  two  eminent  members  of  our  own  profession, 
one  upon  the  Bench  and  the  other  not  a  member  of  the  judi- 
ciary, criticize  these  acts  as  "legalized  robbery.^^  It  is  un- 
necessary to  say  that  both  these  gentlemen  were  persons  whose 
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estates  might  happen  to  be  affected  by  the  operation  of  the 
Act.  Other  people,  on  the  principle  cantabit  vacnns  coram 
latrone  riator,  do  not  view  them  in  exactly  the  same  way. 

That,  of  course,  is  not  material  to  the  investigation  here, 
because  we  have  to  administer  the  law  as  we  find  it  But 
there  is  this  undoubted  principle  laid  down,  to  adopt  the 
language  just  cited  to  me  of  that  very  eminent  Judge,  Lord 
Justice  A.  L.  Smith,  that  where  the  Crown  attempts  to  make 
out  a  claim  of  this  sort,  it  must  make  its  title.  In  other 
words,  it  must  shew  clearly  and  explicitly  that  it  has  the 
right,  and  the  taxation  ought  to  be  imposed. 

Now,  I  think  the  arguments  presented  against  the  work- 
ing out  of  the  Act  are  unanswerable. 

Dealing  now  with  the  second  and  third  clauses  (not  the 
homestead)  if  it  was  so  intended,  which  I  greatly  doubt,  I  do 
not  think  it  would  extend  to  this  particular  property  situ- 
ated in  the  State  of  New  York,  transferable  by  delivery, 
and  actually  transferred  in  New  York  and  governed  by  the 
laws  of  New  York.  Even  if  it  were  intended,  I  think  it 
cannot  be  worked  out  under  the  Act,  and  the  Act  is  defec- 
tive, for  the  reasons  pointed  out  in  the  clear  cut  argument, 
not  only  of  Mr.  Ford  but  of  Mr.  Nesbitt. 

It  is,  I  should  think,  undoubtedly  a  casus  omissus.  I  do 
not  think  it  is  necessary  to  elaborate  the  matter  further. 

It  is  practically  conceded  that  with  reference  to  the  home- 
stead, the  Attorney-General  must  succeed.  The  plaintiff  will 
have  leave,  if  he  thinks  proper,  to  add  the  United  States 
Trust  Company  as  a  party  defendant,  whatever  that  may  in- 
volve in  the  way  of  new  pleadings  or  new  argument.  The 
plaintiff  has,  for  whatever  it  is  worth,  that  leave. 

The  finding,  therefore,  of  the  Court  will  be  that  the 
homestead  property  of  the  testator  was  wrongfully  omitted 
from  the  affidavit  of  value,  and  that  the  other  assets  and  pro- 
perty were  not  wrongfully,  but  rightfully,  omitted. 

The  result  is  that  the  Crown  so  far  takes  nothing  under 
the  Act,  and  therefore,  although  the  plaintiff  has  succeeded 
on  one  minor  point,  defendants  are  entitled  to  their  costs. 
The  battle  has  not  raged  at  all  over  that  portion  of  the  field, 
as  to  the  homestead,  but  with  reference  to  the  other  two 
questions. 

That  therefore  will  be  the  judgment  of  the  Court,  with 
30  days'  stay. 
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I  should  have  said,  perhaps,  in  the  view  I  have  taken  of 
the  case,  that  the  intention  and  motives  of  the  testator  and 
his  sons  (the  testator  at  any  rate)  are  not  in  issue. 


January  5th,  1907. 

divisional  court. 

MOIK  V.  CANADIAN  PACIFIC  H.  W.  CO. 

Railway — Injury  to  and  Consequent  Death  of  Person  Cros- 
sing Track  —  Negligence  —  Failure  to  Give  Warning  of 
Approach  of  Train — Findings  of  Jury  —  Admission  of 
Deceased  that  he  Ran  into  Train. 

Action  by  Forbes  Moir  to  recover  damages  for  the  death 
of  his  son  Byron,  by  the  alleged  negligence  of  defendants  in 
running  one  of  their  trains  across  a  highway  in  the  townphip 
of  Garafraxa. 

Byron  Moir  was  18  years  old  at  the  time  of  his  death, 
and  had  been  working  for  his  father  on  a  farm  in  Garafraxa 
for  the  previous  6  years.  Defendants'  railway  runs  east  and 
west  through  plaintiff's  farm;  in  coming  from  plaintiff's 
house  to  the  crossing  there  is  nothing  to  obstruct  the  view  of 
the  railway  track  for  a  considerable  distance  in  either  direc- 
tion. From  the  house  to  the  track  there  is  a  down  grade, 
which  becomes  very  slight  40  or  50  feet  from  the  track. 

The  moving  train  was  due  to  leave  Flora  at  8.40  and  run 
north-west  through  Fergus,  the  next  station  being  Spires,  a 
flag  station,  and  the  next  Bellwood,  3  miles  west  of  Spires, 
and  was  due  to  cross  the  concession  line  between  the  4th  and 
5th  concessions  at  plaintiff's  farm,  which  is  between  Fergus 
and  Spires,  3  or  4  minutes  before  9  o'clock.  It  was  8  minutes 
late  leaving  Flora  on  the  morning  in  question. 

Plaintiff  went  out  of  his  house  that  morning,  and  before 
doing  so  looked  at  the  clock  and  saw  it  was  between  10  and 
15  minutes  after  9,  and  he  concluded  that  the  train  must  have 
passed  without  any  one  noticing  it.  In  2  or  3  minutes  he 
heard  a  long  whistle,  denoting  a  whistle  for  a  station,  and, 
from  the  direction  he  thought  the  sound  came  from,  con- 
cluded it  was  for  Bellwood  station,  distant  3  miles  to  the 
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north-weet,  and  therefore  thought  the  train  had  passed  over 
the  concession  line  at  his  farm.  The  whistle  he  heard  was, 
however,  to  the  soutli-east,  as  there  was  no  other  train  on 
the  line,  and  it  passed  across  the  concession  line  going  west 
a  few  minutes  after.  Shortly  after  this,  his  son  Byron,  who 
intended  going  to  a  fai-ni  owned  by  plaintiff  across  the  rail- 
way track,  asked  his  father  if  the  train  had  passed,  and  his 
father  replied  that  it  must  have  passed,  as  it  was  nearly  15 
minutes  past  9  when  he  left  tlie  house.  Byron  then  went 
into  the  house,  and  soon  afterwards  left  it,  with  his  brother 
James,  a  lad  of  12,  to  cross  over  the  railway  track.  A  few 
minutes  after  Byron  had  left,  plaintiff  was  standing  near  the 
bam,  when  he  heard  the  train  rush  eastward  through  the 
mist,  but  he  heard  no  whistle  or  bell.  The  whistling  post  is 
80  rods  east  of  the  crossing,  and  the  whistle  for  the  cros^^ing, 
he  said,  is  4  sharp  blasts.  According  to  plaintiff's  evidence, 
the  morning  was  foggy. 

James  returned  to  the  house  and  told  plaintiff  that  an  ac^ 
cident  had  happened.  Plaintiff  at  once  went  to  the  crossing, 
where  he  found  Byron  on  the  eastern  half  of  the  highway, 
about  10  feet  from  the  north  rail  of  the  track.  He  was  taken 
home,  and  remained  perfectly  conscious  until  just  before  his 
death  on  28th  December. 

The  deceased  told  the  physician  who  attended  hin\  that  he 
and  his  brother  were  trotting  down  the  hill  to  the  other  farm, 
that  it  was  a  very  misty  morning,  and  the  smoke  blew  back 
on  that  side  of  the  train,  and  with  the  smoke  and  the  mist 
behind  he  could  not  sec  the  train,  and  ran  into  it  and  got 
struck  by  it. 

According  to  the  statement  of  the  deceased  made  to  his 
father,  he  was  some  yards  from  the  track  when  he  heard  the 
noise  of  the  train  and  the  steam  from  the  engine  as  it  passed, 
but  was  unable  to  stop  and  was  struck  by  the  step  of  the  last 
coach. 

The  train  consisted  of  the  engiiie  and  tender,  a  baggage 
car,  and  two  passenger  coaches. 

Tt  was  found  when  the  train  reached  Bell  wood  or  Orton 
station,  either  3  or  8  miles  from  where  the  accident  happened, 
that  it  was  the  rear  step  of  the  last  coach  which  must  have 
struck  deceased,  as  a  piece  of  the  step  had  been  split  off. 

The  following  were  the  questions  submitted  to  the  jury, 
with  their  answers : — . 
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1.  Were  defendants  guilty  of  negligence?    A.  Yes. 

2.  If  so,  in  what  did  the  negligence  consist?  A.  By  not 
giving  proper  warning,  the  blowing  of  the  whistle  80  rods  dis- 
tant from  the  crossing  of  the  public  highway  and  the  con- 
tinuous ringing  of  bell  until  the  engine  had  crossed  the  high- 
way where  the  accident  occurred. 

3.  If  defendants  were  negligent,  was  the  injury  to  de- 
ceased caused  by  their  negligence?    A.  Yes. 

4.  Was  deceased  guilty  of  negligence  ?     A.  No. 
6.  If  so,  in  what  did  the  negligence  consist? 

6.  Could  deceased  by  the  exercise  of  reasonable  care  have 
avoided  the  accident  ?  A.  Xo,  according  to  the  evidence  sub- 
mitted. 

7.  At  what  sum  do  you  assess  plaintiff's  damages?    A. 
$2,000. 

Judgment  was  entered  for  plaintiff  by  the  trial  Judge, 
and  defendants  appealed. 

The  appeal  was  heard  by  Meredith,  C.J.,  MacMahon,  J., 
Teetzel,  J. 

Angus  MacMurchy,  for  defendants. 

M.  J.  O'Keilly,  Hamilton,  for  plaintiff. 

Meredith,  C.J. : —  ...  I  am  unable  to  come  to  the 
conclusion  that  the  only  inference  that  reasonably  could  be 
drawn  by  the  jury  was  that  deceased^s  injury  and  subsequent 
death  were  not  the  proximate  result  of  the  negligence  of 
which  defendants'  servants  were,  according  to  the  finding  of 
the  jury,  guilty  in  passing  over  the  highway  crossing  with- 
out giving  the  warning  of  the  approach  of  the  train  which, 
under  the  provisions  of  the  Railway  Act,  it  was  their  duty 
to  ^ve. 

The  jur}%  having  found  that  the  prescribed  statutory 
warning  was  not  given,  might  well  have  reached  the  conclu- 
sion that  the  deceased  was  in  effect  told  by  defendants  that 
there  was  no  train  approaching  which  had  reached  a  point 
nearer  than  80  rods  from  the  crossing,  and  that,  as  the  line 
was  one  upon  which  no  other  train  than  the  passenger  one 
which  caused  the  injury  to  deceased  ran  at  or  near  the  time 
when  this  train  passed  over  the  crossing,  even  if  the  deceased 
and  his  brother  were  running  down  the  hill  to  the  crossing 
at  such  a  speed  that  when  the  deceased  suddenly  became 
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aware  that  a  train  was  crosaing  he  was  unable  to  stop  in  time 
to  prevent  coming  into  collision  with  the  train,  that  was  not 
a  n^ligent  act  constituting  contributory  negligence  on  his 
part,  or  one  which  severed  the  causal  connection  between  the 
negligent  act  oi  defendants'  servants  and  the  injurj'^  to  the 
deceased. 

It  may  be  that  this  was  the  view  taken  by  the  jury  as  to 
the  way  in  which  the  accident  happened,  and,  if  it  was,  I 
am  unable  to  say  that  it  was  so  unreasonable  a  view  that 
their  findings  ought  to  be  set  aside. 

It  was,  no  doubt,  open  to  the  jury  to  have  found  that  the 
injury  to  the  decreased  was  not  caused  in  the  way  suggested, 
but  that  he  might  have  stopped  before  coming  ix)  the  track, 
had  he  chosen  to  do  so,  and  that  he  knew  that  a  train  was 
passing  over  the  crossing,  and  was  injured  owing  to  his  hav- 
ing attempted  to  cross  over  the  track  before  the  train  had  got 
over  the  crossing,  misjudging  on  that  hypothesis  the  length 
of  the  train.  If  that  had  been  the  fact  as  found,  or  the  only 
reasonable  conclusion  to  be  drawn  from  the  testimony,  there 
would  be  difficulty  in  the  way  of  plaintiff  succeeding,  but  it 
must,  I  think,  be  assumed  that  the  jury  negatived  this  theory 
and  adopted  the  other  with  which  I  have  dealt. 

Though  one  might  have  been  better  satisfied  if  the  find- 
ings of  the  jury  had  been  the  other  way,  I  am  unable  to  say 
that  the  findings  they  have  made  should  be  set  aside,  and  the 
resnlt  is  that,  in  my  opinion,  the  judgment  should  be  affirmed 
and  the  appeal  dismissed  with  costs. 

TReetzel,  J.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

MacMahok,  J.,  after  an  elaborate  statement  of  the  facts, 
from  which  the  particulars  above  given  are  taken,  expressed 
ihe  opinion  that  on  the  admission  made  by  the  deceased  that 
he  heard  the  train  coming  and  did  not  stop  or  could  not  stop, 
and  as  a  consequence  ran  into  the  train,  there  was  nothing 
to  leave  to  the  jury,  and  the  motion  for  a  nonsuit  should  have 
prevailed. 

Appeal  dismissed  with  costs,  MacMahon.  J.,  dissenting. 
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Magee,  J.  January  7th,  1907. 

MACKENZIE  v.  WADSON. 

Assessment  and  Taxes — Tax  i:^ale — Defect  in  Proceedings — 
Failure  to  Notify  Owners  of  Liability  of  Lands  to  Sale — 
Other  Omissions — Declaration  that  Sale  Void — Lien  of 
Purchaser  for  Purchase  Money  and  Subsequent  Taxes. 

Action  to  declare  illegal  and  void  a  sale  for  taxes  of  lot 
12  in  concession  C.  in  the  township  of  Paipoonge,  in  Thunder 
Bay  district,  containing  79  acres  more  or  less,  and  a  convey- 
ance thereof  to  defendant  made  in  pursuance  of  such  sale. 

Magee,  J.:  —  The  statement  of  claim  alleges  that  the 
plaintiffs  the  Canadian  Northern  Railway  Company  are 
owners  of  6.89  acres  of  the  lot,  and  the  other  plaintiffs,  who 
constitute  the  firm  of  Mackenzie  &  Mann,  own  the  residue. 
The  plaintiffs'  title  is  admitted  at  the  date  of  the  tax  sale, 
3rd  November,  1903.  The  fact  of  a  tax  sale  on  that  date 
to  one  Alfred  Sandberg,  the  assignment  by  Sandberg  of  his 
interest  to  plaintiffs,  and  the  deed  to  plaintiffs,  are  also  ad- 
mitted, as  is  also  the  fact  that  the  sale  was  duly  advertised. 
The  tax  deed  is  dated  4th  March,  1905,  and  was  registered 
on  17th  March,  1905.  The  sale  was  assumed  to  be  made 
for  alleged  taxes  of  the  years  1900-1-2. 

Paipoonge  township  formed  part  of  the  municipality  of 
Neebing,  which  was  originally  constituted  in  1881  by  44  Vict, 
ch.  43 ;  and  by  55  Vict.  ch.  76  the  township  constituted  the 
ward  of  Paipoonge  in  Neebing.  By  49  Vict.  ch.  60,  sec.  1, 
the  municipality  was  to  be  governed  by  the  provisions  of  the 
Municipal  Act  and  the  Assessment  Act,  and  by  sec.  10  the 
arrears  of  taxes  were  to  be  collected  as  in  counties  and  the 
reeve  and  treasurer  were  to  perform  the  like  duties  as  the 
warden  and  treasurer  in  counties,  and  the  provisions  as  to 
sales  for  taxes  and  deeds  therefor  were  to  apply  to  Neebing. 

On  26th  April,  1904,  by  4  YAw,  VIT.  ch.'ei,  Paipoonge 
was  separated  from  Neebing  and  made  a  municipaliiy,  and 
by  sec.  10  of  that  Act  all  assessment  rolls  of  Neebing  thereto- 
liore  finally  revised  and  all  collectors^  rolls  and  collectors^  re- 
turns theretofore  made  were  validated  and  confirmed.  On 
30th  April,  1900,  by  63  Vict.  ch.  94,  all  assessment  rolls  of 
Neebing  theretofore  finally  revised  were  declared  valid,  but 
that  Act  would  be  too  early  to  effect  the  roll  (of  that  year. 
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As  in  Kennan  v.  Turner,  5  0.  L.  R.  560,  2  0.  W.  R.  5^39, 
the  onus  of  proof  of  the  invalidity  of  the  defendants'  tax  title 
rests  on  the  plaintiif.  It  is  not  attempted  to  be  proved  or 
suggested  that  any  of  the  taxes  for  which  the  sale  was  made 
were  paid. 

The  assessment  roll  for  1900  is  not  produced.  It  is  said 
it  was  probably  destroyed  with  other  municipal  papers  in  a 
fire  at  the  town  hall  in  Fort  William.  Those  for  1901  and 
1902  are  produced,  in  which  this  lot  is  assessed  to  "  Mac- 
kenzie &  Mann,  Port  Arthur,  contractors,"  as  freeholders. 
No  part  of  the  lot  was  assessed  in  any  of  the  three  years  to 
the  Canadian  Northern  Railway  Company.  Mr.  Piper,  the 
assessor  for  1901  and  1902,  says  that  he  sent  notices  of  as- 
sessment each  year  to  Mackenzie  &  Mann,  in  care  of  the  agent 
of  the  Canadian  Northern  Railway  Company  at  Port  Arthur, 
as  he  supposed  they  owned  that  railway.  There  is  no  evi- 
dence that  the  notices  did  not  reach  them. 

The  collectors'  rolls  for  1900-1-2  are  produced,  shewing 
under  name  of  party  assessed  "  Mackenzie  &  Mann/'  and  the 
address  as  Toronto  in  1900,  and  Port  Arthur  in  1901  and 
1902,  and  the  amount  of  taxes  in  1900,  $3.20,  and  in  1901, 
$3.20,  with  $3.52  arrears,  making  $6.72,  and  in  1902,  $3.20, 
with  $7.39  arrears,  making  $10.59.  In  each  the  detailed 
amounts  for  the  several  rates  making  up  $3.20  are  given,  and 
the  amount  of  assessed  value  stated  at  $160. 

^  A  list  of  lands  in  Paipoonge  "  liable  to  be  sold  for  arrears 
of  taxes  in  the  year  1903  "  was  made  out  and  signed  by  the 
treasurer  addressed  to  the  clerk.  This  lot  12  is  entered  in  it 
as  being  in  arrear  for  1900-1-2.  The  list  is  dated  28th  Feb- 
ruary, 1903,  and  on  it  is  indorsed  a  certificate  affirmed  by  the 
assessor  before  the  clerk  on  30th  April,  to  the  effect  of  the 
form  in  sec.  154.  There  are  no  names  or  entries  made  by 
the  assessor.  His  certificate  states  that  he  has  examined  all 
the  lots  in  the  list  and  entered  the  names  of  all  occupants 
as  well  as  the  names  of  the  owners  where  known. 

The  list  was  given  by  the  treasurer  to  the  assessor  to  be 
delivered  to  the  clerk  who  lived  near  him.  The  clerk  says 
he  received  it  from  the  assessor  but  only  once.  That  would 
probably  be  about  the  date  of  the  affirmation  or  later,  as  the 
clerk  says  it  was  after  the  assessor  had  performed  his  duties. 
He  says  he  kept  it  on  file  a  short  time.  Subsequently  it  was 
given  to  the  treasurer.  Thus  the  original  list  was  made  to 
do  duty  for  the  three  ofiicers  instead  of  the  copies  prescribed 
by  sec.  153  and  sec.  159.     This  would  probably  answer  M 
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practical  purposes  except  the  requirement  of  sec.  153  that 
th-e  treasurer's  original  list  and  the  assessor's  original  return 
should  be  kept  by  the  clerk  on  file  in  his  office.  It  does  not 
appear,  however,  that  any  inquiry  for  either  was  ever  made 
by  any  one  at  the  clerk's  office  or  that  any  prejudice  resulted 
to  plaintiffs  from  their  absence.  The  treasurer  says  no  one 
inquired  of  him  in  1903  as  to  arrears  on  this  lot. 

As  to  what  the  assessor  did  in  compliance  with  sec.  153^ 
there  is  nothing  to  shew  beyond  his  certificate  on  the  trea- 
surer's list.  It  states  that  he  had  examined  all  the  lots  in 
the  list  and  entered  the  names  of  all  occupants  thereon,  as 
well  as  the  names  of  the  owners  thereof  when  known.  As  no 
entries  are  made  by  him  on  the  list  as  to  this  lot  12,  the  im- 
plication is  that  he  did  not  send  to  the  owners  any  notice  of 
the  liability  of  their  lands  for  sale. 

Beading  sec.  153,  as  amended  by  62  Vict.  (2)  ch.  27,  sec. 
12,  with  sec.  154  and  sec.  51,  I  think  the  legislature  intended 
that  the  owners,  if  known,  should  be  notified  by  the  assessor 
of  their  danger,  whether  or  not  he  found  the  lands  occupied 
or  built  upon. 

The  assessor  for  1903  had  also  been  assessor  in  1901  and 
1902.  In  both  those  two  previous  years  he  has  assessed  this 
lot  12  to  Mackenzie  &  Mann  as  freeholders,  and  had  sent  them 
notices  of  assessment  as  already  mentioned.  He  had  no  rea- 
son to  suppose  there  was  any  change,  and  it  does  not  appear 
that  any  change  in  the  persons  assessed  was  made  in  1903; 
no  evidence  was  offered  as  to  that.  I  therefore  assume  that 
before  he  made  the  certificate  on  the  treasurer's  list  in  1903, 
he  did  know  the  owners  and  did  not  send  them  notice. 

The  clerk  admits  that  he  did  not,  as  required  by  sec.  155, 
examine  the  assessment  roll  of  1903  to  see  what  lots  in  the 
treasurer's  list  were  occupied  or  built  upon,  so  that  the  ar- 
rears might  be  put  upon  the  collector's  roll  for  that  year  be- 
fore being  advertised  for  sale.  Possibly  his  omission  made 
no  difference  in  this  instance,  as  the  1903  assessment  roll  is 
not  produced  to  shew  what  is  contained. 

Under  sec.  147  the  collector  is  to  furnish  the  clerk  each 
year  with  a  duplicate  of  the  account  sent  to  the  treasurer  of 
uncollected  taxes,  and  the  clerk  is  to  mail  a  notice  to  each 
person  appearing  on  the  roll.  The  clerk  says  that  in  1903 
he  received  from  the  treasurer  a  list  of  188  lots  upon  which 
there  were  arrears,  and  he  sent  out  188  notices.  The  list  is 
not  produced,  but  the  treasurer  says  it  included  the  lands 
liable  to  sale,  and  he  says  it  was  given  to  the  clerk  in  Janu- 
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say,  whereas  the  clerk  could  not  tell  what  time  of  year  he  re- 
ceived it.  Assuming  notice  to  have  been  sent  to  Mackenzie 
&  Mann  by  the  clerk  of  the  taxes  for  1902  being  unpaid^  the 
notice  cannot  be  assumed  to  have  specially  called  their  at- 
tention to  the  liability  to  sale. 

The  warrant  to  the  treasurer  to  levy  is  dated  2nd  July, 
1903.  The  sale  was  made  by  the  treasurer  of  Neebing  before 
the  separation  of  Paipoonge.  The  deed  to  defendant  was 
made  by  the  reeve  and  treasurer  of  Neebing  after  the  separa^ 
tion.     No  objection  was  made  on  that  ground. 

The  substantial  defect  in  the  proceedings  previous  to  the 
sale  was  the  failure  of  the  assessor  to  notify  the  owners  under 
gee.  153  of  the  liability  to  sale.  That  defect  was  very  fully 
dealt  with  in  Deverill  v.  Coe,  11  0.  R.  222,  and  held  to  be 
fatal. 

Whether  the  other  omissions,  which,  though  contrary  to* 
the  Act,  have  not  in  this  case,  so  far  as  appears,  worked  actual 
injury,  would  invalidate  the  sale,  it  is  not  necessary  to  dis- 
cuss: see  Kennan  v.  Turner,  5  O.  L.  R.  560,  2  0.  W.  R.  239; 
Boland  v.  City  of  Toronto,  32  0.  R.  358,  and  cases  there  re- 
ferred to. 

The  judgment  will  be  for  plaintiffs  declaring  the  tax  sale 
and  conveyance  to  be  void,  but  under  sec.  218  defendant  will 
be  declared  to  have  a  lien  for  the  purchase  money  and  taxes 
subsequently  paid  by  him,  with  interest  as  provided  by  that 
section,  the  amount  to  be  settled  by  the  local  registrar  in  case 
of  difference,  and  with  liberty  to  apply  for  its  enforcement  if 
not  paid.     The  defendant  must  pay  the  costs. 


Cartwright,  Master.  January  8th,  1907. 

OH  AMBERS. 

GRAND  TRUNK  R.  W.  CO.  v.  CITY  OF  TORONTO. 

Summary  Judgment — Rule  60S — Delay  in  Moving — Defence 

to  Action. 

Motion  by  plaintiffs  for  summary  judgment  under  Rule 
603  in  an  action  to  recover  a  proportion  of  the  cost  of  main- 
taining gates  and  watchmen. at  certain  railway  crossings  in 
the  city  of  Toronto. 

D.  L.  McCarthy,  for  plaintiffs. 
W.  Johnston,  for  defendants. 
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The  Master: — The  writ  of  summons  was  served  on  10th 
October,  and  an  appearance  was  entered  lon  12th  October. 
The  present  motion  was  launched  only  on  3rd  January  in- 
stant. The  delay  was  not  explained.  This  brings  the  case 
within  the  decision  in  German  American  Bank  v.  Keystone 
Sugar  Co.,  8  0.  W.  R.  634,  and  the  motion  must  be  dismissed. 

In  any  case,  considering  the  parties  and  that  plaintiffs,  if 
ultimately  successful,  are  in  no  peril  of  losing  either  debt  or 
costs,  it  seems  better  to  allow  defendants  to  have  the  oppor- 
tunity of  attempting  to  free  themselves,  either  in  whole  or 
in  part,  from  a  perpetual  charge  of  over  $3,000  a  year. 

Defendants  should  in  every  way  facilitate  the  trial  and 
waive  the  three  weeks  given  in  Rule  542  (4),  as  in  the  pre- 
sent case  this  will  be  merely  a  formal  step  in  an  attempt  to 
oJ)tain  a  hearing  before  the  Privy  Council,  in  spite  of  their 
previous  refusal  to  allow  an  appeal  from  the  adverse  decision, 
of  the  Supreme  Court  on  the  same  point. 

Costs  in  the  cause. 


CArtwright,  Master.  January  8th,  1907. 

ohamkers. 

ORR  V.  TORONTO  R.  W.  CO. 

Discovery — Production  of  Documents  —  Affidavit — Claim  of 
Privilege — Reports  Obtained  for  Solicitor  in  Contempla- 
tion  of  Possible  Litigation. 

Motion  by  plaintiffs  for  a  better  and  further  affidavit  on 
production  of  documents  by  defendants. 

E.  Bayly,  for  plaintiffs. 

J.  P.  McCarthy,  for  defendants. 

.  The  Master  : — The  affidavit  is  on  the  printed  form  which 
is  always  used  by  defendants.  The  second  part  of  schedule 
1  consists  of  the  reports  of  the  motorman  and  conductor 
made  on  the  day  of  the  injury  on  account  of  which  the  ac- 
tion is  brought.  As  to  these  the  5th  paragraph  of  the  affi- 
davit says  "that  the  said  reports  are  confidential  and  made 
for  the  purpose  of  obtaining  legal  advice  from  the  solicitors 
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for  the  defendant  company  in  contemplation  of  possible  liti- 
gation, and  are  privileged/' 

It  was  contended  that  this  is  too  vague,  and  it  was  argued 
that  Mr.  Bray  had  not  fully  appreciated  the  effect  of  the  de- 
cisions on  which  he  relies  for  the  statements  in  paragraphs 
53  and  54  of  his  (1904)  Digest  of  the  Law  of  Discovery.  I 
have  looked  at  the  cases  submitted,  and  am  unable  to  see  any 
ground  for  imputing  errors  to  the  learned  author.  AJ  p.  32 
he  notes  the  cases  cliiefly  relied  on  by  Mr.  Bayly,  and  points 
out  that  in  the  later  case  of  Collins  v.  London  General  Omni- 
bus Co.,  68  L.  T.  831,  "  a  report  of  this  nature  made  for  no 
other  purpose  than  for  the  use  of  the  company's  solicitor  in 
anticipation  of  litigation  was  held  privileged  if  made  under 
a  reasonable  apprehension  of  an  action  or  claim  against  the 
company."  The  words  here,  "  in  contemplation  of  possible 
litigation,'*  are  surely  equivalent  to  the  words  quoted  above. 
It  has  been  stated  that  something  like  10  claims  a  day  are 
made  on  defendants  for  damages  alleged  to  have  been  caused 
by  their  negligence,  so  that  in  every  case  of  accident  they  may 
well  be  under  a  reasonable  apprehension  of  action. 

I  would  refer  also  to  .  .  .  Hunter  v.  Grand  Trunk  R. 
W.  Co.,  16  P.  R.  385;  Thomson  v.  Maryland  Casualty  Co., 
7  0.  W.  R.  15. 

Motion  dismissed  with  costs  to  defendants  in  any  event. 

In  the  Collins  case,  supra,  Cook  v.  Metropolitan  Tram- 
ways Co.,  6  Times  L.  R.  22,  was  commented  on  and  distin- 
guished. 


January  8th,  1907. 

DIVISIONAL  COURT. 

ENGELAND  v.  MITCHELL. 

Discovery — Production  of  Documents  —  Affidavit  —  'Master 
and  Servant — Agreement  to  Share  Profits — Master  and 
Servant  Act,  sec.  3 — Statement  Furnished  hy  Master — 
Production  of  Boohs — Postponement  of  Discovery — Im- 
peach'ment  of  Statement  of  Fraud. 

Appeal  by  plaintiffs  from  order  of  Meredith.  C.J.,  in 
Chambers,  reversing  order  of  local  Judge  at  Guelph,  requiring 
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defendant  Mitchell  to  file  a  better  affidavit  on  production  and 
produce  the  books  of  his  business  in  an  action  for  an  account 
of  the  6th  year's  business  of  defendants  under  an  agreement 
with  plaintiffs  giving  them  a  share  in  the  profits,  the  action 
being  similar  to  that  of  Cutten  v.  Mitchell,  10  0.  L.  B.  734, 
6  0.  W.  R.  497,  552,  629,  which  was  in  respect  of  the  first 
5  years'  profits. 

W.  H.  Cutten,  Guelph,  for  plaintiffs. 

H.  Guthrie,  K.C.,  for  defendant  Mitchell,  contended  that 
plaintiffs  were  not  entitled  to  discovery  of  the  books,  having 
regard  to  the  language  of  sec.  3  of  R.  S.  0.  1897  ch.  157. 
until  they  had  established  some  fraud  at  the  least. 

The  judgment  of  the  Court  (Boyd,  C,  Maclaren,  J.A., 
]ir\BEE,  J.),  was  delivered  by 

Boyd,  C: — It  is  undesirable  upon  interlocutory  appli- 
cations such  as  this,  in  respect  of  an  affidavit  for  better  pro- 
duction, to  decide  the  important  questions  of  law  which  were 
raised  upon  the  pleadings.  First,  it  is  in  dispute  whether 
the  verbal  agreement  alleged  as  to  the  sharing  of  profits  is 
or  is  not  within  the  scope  of  R.  S.  0.  ch.  157,  sees.  3  and  4. 
That  matter  has  been  apparently  determined  adversely  to 
plaintiffs  in  the  former  action  of  Cutten  v.  Mitchell,  10  O. 
L.  R.  734,  upon  the  same  agreement,  but  not  perhaps  so 
definitely  as  to  amount  to  an  estoppel  or  res  judicata. 

And  again,  if  the  agreement  is  covered  by  the  statute,  it 
is  still  questioned  whether  there  is  the  right  to  investigate 
or  impeach  the  statement  of  profits  declared  by  the  defen- 
dants, by  reason  of  the  statute  declaring  that  such  statement 
is  final  and  conclusive  between  the  parties  and  shall  not  be 
impeachable  upon  any  ground  whatever.  It  was  thought  by 
the  Judge  of  first  instance,  in  the  earlier  action  referred  to, 
that  the  statute  may  be  questioned  on  the  ground  of  fraud, 
but  the  Divisional  Court  did  not  adopt  that  view  of  the  law. 
and  the  point  is  one  still  open  for  adjudication  in  a  more 
satisfactory  way,  as  upon  a  demurrer,  than  upon  interlocu- 
tory motion. 

In  a  case  before  me  at  London,  Formularo  v.  Forest  City 
Laundry  Co.  (p.  82,  note  boiok  of  1906),  I  ruled  off-hand  that 
the  statute  might  be  attacked  upon  grounds  of  fraud  or 
f-rror,  but  upon  appeal  a  Divisional  Court  (15th  June,  1906) 
did  not  apparently  accept  that  view,  although  giving  leave 
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to  amend  as  the  plaintiflf  might  be  advised.  The  plaintiff 
amended^  1  am  told,  by  setting  up  fraud  and  mistake,  and 
the  case  was  tried  out  on  these  grounds — but  without  any 
profitable  result.  This  ease,  therefore,  is  not  binding  upon 
us,  and  I  now  am  not  satisfied  that  my.  ruling  can  be  main- 
tained in  the  face  of  the  statutorj'  language,  to  which  my 
attention  was  not  directed  at  London. 

The  question  as  to  the  conclusiveness  of  this  statement 
was  not  discussed  before  us  on  this  appeal;  it  was  perhaps 
not  entered  into  by  the  appellant  because  his  contention  is 
that  the  statute  does  not  apply  to  his  contract.  Both  of  these 
points  of  law  should  be  decided,  not  indirectly  as  on  this 
point  of  practice,  but  should  be  raised  so  as  to  be  capable  of 
being  determined  by  a  Court  of  ultimate  appeal — i.e.,  pre- 
sented and  argued  as  matters  of  law  upon  the  record. 

My  view  is  at  present  that  the  agreement  is  within  the 
statute,  and,  if  so,  that  a  further  and  better  affidavit  should 
not  be  ordered  as  of  course,  even  if  at  all.  In  my  opinion, 
the  better  practice  would  be  to  let  this  matter  of  further 
discover}'  be  held  till  the  trial  of  the  cause,  and  then  such 
a  course  could  be  taken  to  ensure  justice  as  is  indicated  in 
Turaer  v.  Bailey,  4  DeG.  J.  &  S.  332,  and  its  sequel  before 
the  Master  of  the  Bolls  as  reported  in  34  Beav.  105. 

I  would  affirm  this  order  of  the  Chief  Justice  with  costs 
in  the  cause. 

The  brief  result  of  this  appeal  is  that  further  produc- 
tion is  not  absolutely  denied,  but  the  consideration  of  the 
matter  is  postponed  till  it  has  been  properly  determined  in 
this  action:  (1)  whether  the  agreement  set  up  is  within  the 
Ontario  statute;  and  (2)  whether  (if  it  is)  the  statement  of 
profits  declared  by  the  defendants  can  be  impeached  for 
fraud,  error,  mistake,  or  other  like  cause. 


Cartwright,  Master.  January  Oth,  1907.. 

chambers 

DTJNN  V.  MeCALLUM. 

Merhanirs'  TAens — Lis  Pendens — Lien  of  Material  Man — One 
Claim  against  Lands  of  three  Owners. 

Motion  by  defendants  the  owners,  in  a  mechanic's  lien 
action,  to  vacate  the  registry  of  a  certificate  of  lis  pendens. 

vnL.  IX.  O.W.B.  NO.    1—3 
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E.  A.  Forster,  for  applicants. 
J.  Bicknell,  K.C.,  for  plaintiflE. 

The  Master: — In  this  case  the  owners  of  three  adjoin- 
ing parcels  made  separate  contracts  with  defendants  Mc- 
Calliim  &  Campbell  to  erect  houses  on  their  respective  pro- 
perties. 

The  statement  of  claim  sets  out  that  plaintiff  furnished 
to  the  contractors,  McCallum  &  Campbell,  materials  for 
those  houses,  amounting  in  all  to  $280,  for  which  he  has 
not  been  paid.  He  therefore  brought  his  action  and  regis- 
tered a  lis  pendens  against  all  the  lands  jointly  for  the 
whole  amount. 

The  owners  contend  that  this  cannot  be  done,  and  have 
moved  to  have  the  certificate  of  lis  pendens  vacated. 

The  question  is  really  one  of  the  construction  of  s^jc.  7, 
compared  with  see.  18,  of  the  Mechanics'  Lien  Act,  which 
says:  "A  claim  for  lien  may  include  claims  against  any 
number  of  properties." 

Mr.  Holmested,  in  the  last  edition  of  his  valuable  work, 
at  p.  103,  doubts  if  it  can  "  be  intended  to  apply  to  the  case 
of  liens  claimed  by  a  person  on  different  lots  owned  by  dif- 
ferent owners."  But  no  authority  is  given,  nor  was  any 
cited  on  the  argument,  since  the  last  revision  of  the  statutes. 
For  the  motion  reference  was  made  to  Oldfield  v.  Barbour, 
12  P.  R.  554,  and  Currier  v.  Friedrich,  22  Gr.  243.  These 
cases  are'  cited  by  Mr.  Holmested  (at  p.  48)  as  shewing  that 
in  a  case  such  as  the  present  the  lien  should  at  least  shew 
how  much  is  claimed  against  each  parcel  separately. 

Section  18  may  have  overruled  Currier  v.  Friedrich, 
supra.  But  in  view  of  the  language  and  reasoning  in  Old- 
field  v.  Barbour,  supra,  it  does  not  seem  possible  to  uphold 
the  lien  in  the  present  case  without  express  legislation  to 
that  effect.  In  the  latter  case,  Mr.  Dalton  said  (p.  555): 
*'  How  can  it  possibly  be  maintained  that  it  is  right  to 
charge  against  one  man*s  land  a  claim  for  services  performed 
on  the  property  of  another  man  ?  It  is  against  natural  jus- 
tice.    There  is  no  judicial  authority  for  such  a  view." 

The  difficulties  of  persons  in  the  position  of  the  plain- 
tiff were  forcibly  put  by  Mr.  Bicknell.  But  the  rights  of  the 
owners  are  also  to  be  considered.  As  Mr.  Dalton  pointed 
out  in  the  Oldfield  case,  "  there  may  easily  he  a  case  not 
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within  the  statute  at  all/'  because  "  it  would  be  impossible 
lor  the  workman  to  affix  his  claim  on  any  property  or  .owner 
in  particular.'^  Booth  v.  Booth,  3  0.  L.  R.  294,  1  0.  W.  R.  49, 
may  be  found  useful.  See  p.  296  of  3  0.  L.  R.,  which  shews 
that  a  separate  account  should  be  kept  in  these  cases  if  the 
Act  is  intended  to  be  invoked. 

The  order  will  issue,  but  without  costs,  as  the  point  is 
new,  and  the  applicants  do  not  press  for  costs.  Where  one 
of  two  innocent  persons  must  suffer,  the  loss  must  fall  on 
the  one  who  has  caused  the  difficulty. 


Cartwright,  Master.  January  9th,  1907. 

chambers. 

PRINGLE  V.  WALLER. 

Default  Judgment — Defence — Account — Setting  aside  Judg- 
m  en  t — Terms — Costs, 

Motion  by  defendant  Ryan  to  set  aside  judgment  for  de- 
fault of  appearance  entered  by  plaintiff. 

T.  F.  Slattery,  for  defendant  Ryan. 
R.  U.  McPherson,  for  plaintiff. 

The  Master: — The  whole  amount  claimed  in  the  writ 
for  goods  supplied  to  the  defendant  finn  is  $303.77.  Of 
this  $103.77  is  admitted  and  has  been  paid.  This  sum  is 
the  apparent  balance  claimed  on  the  bill  of  23rd  July  .  .  . 
when  defendants  had  sold  out  to  a  firm  of  Ryan  &  McCall, 
who,  it  is  said,  were  to  assume  defendants'  liabilities.  The 
bills  rendered  to  the  new  firm  down  to  19th  November  are 
consistent  with  defendants'  contention  that  the  $90  and 
$110  should  go  to  the  credit  of  the  old  firm.  Plaintiff  now 
says  that  the  credits  of  $90  and  $110  given  to  defendants 
.  .  .  were  payments  of  the  new  firm,  and  should  have 
been  credited  to  them.  He  admits,  however,  .  .  .  that 
at  the  time  he  intended  to  credit  the  $90  to  defendants, 
though  not  the  $110. 
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Plaintiff  may  in  the  end  establish  tis  contention,  and 
recover  this  $200  from  defendants.  I  think,  however,  that 
the  judgment  should  be  vacated  as  in  Dobie  v.  Lemon,  12 
V.  E.  64,  and  on  the  same  terms  as  to  costs. 

Plaintiff  does  not  seem  very  proficient  in  accounts,  and 
no  doubt  this  has  caused  the  present  difficulty,  which  raises 
a  distinct  issue. 

Defendants  should  in  every  way  facilitate  the  trial,  and 
agree  to  its  being  brought  on  at  the  earliest  possible  date. 

The  depositions  of  both  parties  should,  if  possible,  be 
used  for  discovery.  If  this  can  be  done,  it  should  be  so 
stated  in  the  order. 


January  9th,  1907. 

divisional  court. 

MUEPHY  V.  MUEPHY. 

Promissory  Notes — Accommodation  Notes  Given  for  Specific 
Purpose  —  Extent  of  Liability  of  Makers  —  Notice  to 
Holders — Limited  Security — Memorandum  of  Hypothecor 
tion — A  ccount — Continuing  Security — Interest— ^osts. 

Appeal  by  plaintiffs  from  judgment  of  Clute,  J.,  dismis- 
sing action  upon  three  promissory  notes,  dated  4th  Decem- 
ber, 1901,  for  $1,000  each,  made  by  defendants  James 
Murphy  and  James  Quinn  to  the  order  of  Patrick  Murphy, 
and  indorsed  over  by  Patrick  to  plaintiffs,  a  partnership 
carrying  on  a  banking  business  in  the  village  of  Tweed. 

E.  G.  Porter,  Belleville,  and  M.  Wright,  Belleville,  for 
plaintiffs. 

W.  M.  Douglas,  K.C.,  for  defendants. 

The  judgment  of  the  Court  (Boyd,  C,  Maclaren,  J.A., 
Mabee,  J.),  was  delivered  by 

Boyd,  C.  : — It  appears  to  me  that  the  conclusions  of  the 
trial  Judge  are  unimpeachable  down  to  the  point  of  this 
judgment  when  he  finds  that  $488  was  paid  out  of  advances 
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by  the  bank  of  the  plaintiffs  in  order  to  satisfy  the  claims 
of  the  cheese  patrons  in  full  for  the  year  1901. 

There  is  no  reasonable  doubt  that  the  defendants  gave 
the  three  notes  sued  on  without  consideration  and  for  the 
accommodation  of  Patrick  Murphy,  president  and  salesman 
of  the  cheese  company,  so  far  as  to  enable  him  by  their 
indorsement  to  plaintiffs  to  meet  and  satisfy  all  the  current 
daims  of  the  cheese  patrons  for  the  year  1901.  The  secur- 
ity was  giyen  on  this  limited  condition,  and  it  was  received 
by  plaintiffs  on  that  footing  and  with  that  knowledge.  There 
was  an  attempt  afterwards  made  to  enlarge  the  scope  of  the 
secnrity  by  means  of  the  memorandum  of  hypothecation, 
bnt  that  was  an  incomplete  document^  and  it  was  signed  by 
Patrick  without  any  authority  from  the  sureties  so  to  enlarge 
their  Uability,  and,  so  far  as  defendants  are  concerned,  I 
regard  this  pai)er  as  entirely  nugatory. 

The  true  basis  of  defendants'  liability  is  to  be  ascertained 
on  a  true  account  of  the  dealings  in  the  year  1901,  subse- 
quent to  the  giving  of  the  notes,  and  that  is  found  in  the 
analysis  of  Mr.  Spence,  of  which  the  trial  Judge  has  ap- 
proved. For  that  year's  dealings  these  notes,  or  rather  the 
first  of  the  series,  was  drawn  upon  to  the  extent  of  $488. 
That  is  the  measure  of  the  liability  of  the  sureties  at  its 
highest. 

I,  however,  cannot  follow  the  judgment  in  finding  that 
this  amount  was  afterwards  wiped  out  or  paid  by  the  deal- 
ings in  the  next  year,  1902.  It  is  not  fair  to  take  moneys 
paid  in  to  the  cheese  factory  account  of  1902,  which  repre- 
sent the  product  of  sales  to  be  accounted  for  to  the  patrons 
of  that  year  (according  to  the  quantity  of  material  supplied 
by  each),  and  apply  any  part  of  that  money  to  pay  a  debt 
of  the  previous  year.  Each  year  of  the  cheese  factory  busi- 
ness stands  by  itself.  The  earnings  of  the  year  were  to  be 
divided  at  the  end  of  the  year,  and  one  year  cannot  answer 
for  another.  To  give  the  defendants  the  benefit  of  their 
contention  that  the  security  was  limited  to  the  one  year's 
operations,  1901,  it  is  necessary  to  end  the  account  with  the 
state  of  affairs  as  they  stood  at  the  year's  end,  and  at  that 
point  their  security  had  been  availed  of  by  Patrick  to  the 
extent  of  $448,  which  has  not  been  paid  off  or  settled,  and 
it  still  remains  as  an  outstanding  claim  by  plaintiffs. 
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The  plaintiffs,  in  their  way  of  keeping  accounts  and  treat- 
ing the  notes  as  a  general  and  continuing  security,  carried 
in  the  cheese  moneys  to  the  bank  account  so  as  apparently 
to  discharge  this  $448,  but  this  manner  of  accounting  is  er- 
roneous, when  the  true  nature  of  the  security  is  ascer- 
tained. It  would  be  a  breach  of  trust  to  apply  the  cheese 
moneys  of  1902  to  clear  off  a  cheese  money  debt  of  1901. 

I  think  judgment  should  be  entered  on  the  first  note  for 
$448,  and  costs  on  County  Court  scale.  The  rest  of  the 
claim  should  be  dismissed  with  costs.  There  should  be  no 
interest  on  the  $448,  as  the  amount  has  not  been  ascertained 
till  now  in  the  action. 

As  to  the  appeal,  the  plaintiffs  should  pay  two-thirds  of 
the  costs,  and  these  and  the  other  costs  coming  to  the  de- 
fendants to  be  set  off  against  the  $448  and  County  Court 
costs — and  payment  made  according  to  the  result. 


January  9th,  1907. 

DIVISIONAL  COURT. 

DOMINION    PAAT:NG    AXD    CONSTRUCTION    CO    v. 
CITY  OF  TORONTO. 

Building  Contract — Work  and  Labour  and  Materials — Ex- 
tras— Action  for  Price — Building  Erected  for  Municipal 
Corporation — Authority  of  Architects  —  Decision  as  to 
Necessity  for  Extra  Work — Quantum  Meruit — Pleading — 
Amendment — Evidence  Adduced  on  Appeal. 

Appeal  by  defendants  from  judgment  of  Meredith,  C.J., 
in  favour  of  plaintiffs  for  the  recovery  of  $387.48  in  an 
action  for  work  done  by  plaintiffs  for  defendants  on  the  St. 
Lawrence  market  building,  over  and  above  the  work  which 
plaintiffs  contracted  to  do,  upon  the  order  of  defendants' 
architects,  as  alleged. 

J.  S.  Fullerton,  K.C.,  and  F.  R.  MacTvelcan,  for  defen- 
dants. 

W.  H.  Irving,  for  plaintiffs. 

The  judgment  of  the  Court  (Falconbridge,  C.J.,  Brit- 
ton,  J.,  RiDDELL,  J.),  was  delivered  by 
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EiDDELL,  J.: — .  .  .  The  statement  of  claim  alleged 
that  while  defendants  were  erecting  the  St.  Lawrence  mar- 
ket, their  architects  directed  plaintiffs  to  do  certain  work, 
which  they  did,  and  that  defendants  obtained  the  benefit  of 
this  work;  and  that  defendants  were  therefore  liable  to  pay 
for  the  same.  This  pleading  being  delivered  on  1st  Septem- 
ber, 1906,  a  statement  of  defence  was  delivered  on  6th'  Sep- 
tember, setting  up  that  the  work  was  not  done  under  the 
direction  of  the  architects,  and  if  it  was,  the  architects  had 
no  authority  so  to  direct. 

This  pleading  was  delivered  while  the  counsel  for  defen- 
dants was  absent  from  the  city.  Upon  his  reurn  and  be- 
fore the  trial,  he  caused  notice  to  be  served  upon  the  solici- 
tor for  plaintiffs  for  an  amendment  to  the  statement  of 
defence,  setting  up  that  the  work  in  question  was  done  under 
a  written  contract,  and  that  under  the  terms  of  this  con- 
tract plaintiffs  were  not  entitled  to  remuneration.  This  no- 
tice seems  to  have  been  lost  sight  of  at  the  trial  until  the 
trial  Judge  had  given  his  decision,  when  the  following  took 
place : — 

"  Mr.  FuUerton :  Would  your  Lordship  allow  a  reference 
as  to  the  amount?  I  served  my  learned  friend  with  a  no- 
tice of  an  amendment  to  the  statement  of  claim. 

"His  Lordship:  If  it  is  to  set  up  this  defence,  I  refuse 
it  as  far  as  I  have  power.     ... 

''  Mr.  FuUerton  calls  my  attention  to  the  fact  that  he 
has  given  notice  of  a  motion  for  leave  to  amend  by  setting 
up  the  terms  of  a  special  contract  as  an  answer  to  the  ac- 
tion. I  think  it  would  not  be  in  furtherance  of  justice  that 
defendants  should  be  permitted  to  get  rid  of  what  I  think 
is  an  honest  claim  by  sheltering  themselves  behind  the  con- 
ditions of  this  contract.  I  therefore,  although  the  right  to 
amend  is  very  wide,  decline  to  jiermit  the  amendment.  But 
I  have  dealt  with  the  case  as  if  the  amendment  were  upon 
the  record,  and  if  it  were  there  the  result  would  be  as  I  in- 
dicate.^' 

During  the  course  of  the  trial  counsel  for  plaintiffs  had 
put  in  the  contract.  When  the  manager  of  the  plaintiffs 
was  giving  evidence — 

"Mr.  Irving:  I  am  not  basing  my  claims  upon  the  con- 
tract.   I  am  referring  to  the  contract  now — I  am  putting  in 
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the  contract  at  this  stage  for  the  purpose  of  shewing  that 
Mr.  Jarvis  was  the  architect  under  the  contract. 

"His  Lordship :  If  it  is  in,  it  will  be  in  for  all  purposes." 

It  may  be  that  it  was  not  necessary,  that  defendants  did 
not,  under  these  circumstances,  require  an  amendment  to 
take  full  advantage  of  the  terms  of  the  contract.  This  was 
much  discussed  in  the  case  in  the  Supreme  Court  of  Lake 
Erie,  and  Detroit  River  E.  W.  Co.  v.  Sales,  26  S.  C.  R.  663, 
but  no  note  appears  of  the  argument  upon  this  point;  the 
judgment  will  be  found  pp.  668  et  seq. 

If,  however,  it  was  necessary  that  an  amendment  should 
be  made  to  enable  defendants  to  take  advantage  of  the  con- 
tract, such  an  amendment  should  have  been  allowed.  Not- 
withstanding certain  dicta  and  decisions  in  England,  I  think 
no  better  rule  can  be  laid  down  than  that  of  Lord  Esher, 
M.R.,  in  Steward  v.  North  Metropolitan  Tramways  Co.,  16 
Q.  B.  D.  556 :  ''  However  negligent  or  careless  may  have 
been  the  first  omission,  and  however  late  the  proposed 
amendment,  the  amendment  should  be  allowed,  if  it  can 
be  made  without  injustice  to  the  other  side.  There  is  no 
injustice  if  the  other  side  can  be  compensated  by  costs." 
This  rule,  adopted  as  it  has  been  by  this  Divisional  Court 
and  by  the  Court  of  Appeal  in  Williams  v.  Leonard,  16  P.  R. 
544,  and  17  P.  R.  73,  has  been  acted  upon  continuously  in 
our  Courts — it  is  a  reasonable  rule  and  should  have  been 
applied  in  the  present  instance. 

Counsel  informs  us  that  no  evidence  would  have  been 
given  had  the  amendment  been  allowed  which  had  not  beeu 
given.  The  amendment,  then,  will  be  allowed,  and  at  the 
same  time,  of  course,  any  amendment  that  may  be  neces- 
sary to  set  out  the  actual  facts  as  disclosed  in  evidence'  may 
be  made  in  plaintiffs'  pleadings. 

It  will  be  seen  that  the  Chief  Justice  found  as  follows: 
^'  My  conclusion  upon  the  evidence  and  upon  the  documents 
is  that  none  of  the  work  for  which  plaintiffs  are  suing  was 
work  provided  for  by  the  contract,  and  that  none  of  it  is  to 
be  treated  as  extras  requiring,  as  Mr.  Fullerton  contends, 
according  to  the  terms  of  the  contract,  the  prior  order  of 
the  architect  and  the  chairman  of  the  property  committee. 
I  think  this  was  work  outside  of  the  contract  altogether-^ 
work  that  was  necessary  for  the  purpose  of  making  the 
market  fit  to  be  used.     The  architect,  exercising  the  best 
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judgment,  having  determined,  rightly,  I  think,  that  this 
work  was  not  within  the  contract,  directed  the  contractor 
to  go  on/^ 

When  it  was  urged  by  Mr.  Fullerton  that  there  was  no 
eWdence  to  support  this  finding,  Mr.  Irving  stated  that  at 
the  trial  it  had  been  agreed  both  that  the  claim  was  for 
work  entirely  outside  of  and  disconnected  with  plaintiffs' 
contract,  plans,  and  specifications,  and  that  the  architects 
had  so  decided.  This  was  not  admitted  at  any  time  by  Mr. 
Fullerton,  but  he  before  the  conclusion  of  the  case  strenu- 
ously denied  any  such  admission.  Mr.  Irving  informed  us 
that,  had  such  admission  not  been  made,  the  architects,  who 
were  present  at  the  trial,  would  have  been  called  to  prove 
these  facts.  In  this  state  of  affairs,  it  seemed  to  us  that 
we  might  have  to  send  the  case  back  for  a  new  trial  or  send 
the  case  to  a  reference  with  a  declaration  of  the  law  applic- 
able thereto  (either  of  which  courses  would  entail  useless 
expense  and  delay),  or  that  we  might  exercise  the  powers 
given  by  Con.  Rule  498  and  ourselves  examine  the  archi- 
tects upon  these  questions  of  fact.  We  thought  that  the 
cheapest  and  most  expeditious  course  was  the  last  named. 
Upon  notifying  counsel  of  the  course  we  intended  to  pur- 
sue, I  do  not  understand  that  any  objection  was  taken  by 
either  counsel,  though  counsel  for  defendants  desired  to 
open  up  certain  accounts.    This  we  thought  not  necessary. 

The  two  architects  being  brought  before  the  Court,  they 
were  examined  by  a  member  of  the  Court,  and  questions 
suggested  by  counsel  for  plaintiffs  were  also  submitted. 
Counsel  for  defendants  did  not  suggest  any  question. 

It  was  objected  by  counsel  for  defendants  that  there  was 
no  pleading  enabling  plaintiffs  to  claim  under  the  contract. 
This  1  do  not  think  well  founded.  The  statement  of  claim 
alleges:  **3.  Acting  for  and  on  behalf  of  the  said  defen- 
dant corporation,  the  said  architects  or  one  of  them  or- 
dered the  plaintiff  company  to  do  certain  work,^^  etc.  I  do 
not  think  it  was  necessary  to  allege  specifically  that  the  au- 
thority of  the  architects  were  derived  from  the  contract — 
if  it  be  necessary^  an  amendment  may  be  made,  especially 
as  the  contract  was  put  in  by  Mr.  Irving  at  the  trial  for  that 
purpose,  and  while  it  was  said  at  the  trial  by  counsel  for 
plaintiffs  that  he  was  not  basing  his  claim  upon  the  contract, 
*hat  does  not  mean  more  than  that  he  did  not  allege  that 
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the  work  sued  for  was  mentioned  in  the  contract;  if  it 
means  more,  we  do  not  hold  the  clients  hound  hy  a  mistake 
of  that  character  made  by  counsel.. 

The  evidence  of  the  architects  makes  abundantly  clear 
what  it  is  said  was  admitted  at  the  trial,  namely,  that  the 
work  sued  for  was  not  within  the  plans  and  specifications 
at  all,  that  it  did  not  result  from  any  alteration  in  the  plans 
and  specifications,  that  it  was  ordered  by  the  architects,  and 
that  the  architects  decided  that  the  work  was  outside  the 
plans  and  specifications,  not  caused  by  any  alterations  in  the 
same,  but  was  a  mere  addition  in  no  wise  aflfeeting  or  relat- 
ing to  anything  contained  in  the  contract  of  the  plaintiffs 
or  the  plans  and  specifications  thereof. 

Meagre  as  is  the  evidence  at  the  trial,  1  think,  even  with- 
out the  evidence  given  before  us,  from  an  examination  of 
the  plans  and  specifications  and  other  documents  put  in  at 
the  trial,  we  may  find  that  the  decision  of  the  learned  trial 
Judge  should  be  sustained.  The  evidence  before  us  places 
this  beyond  a  shadow  of  doubt. 

I  do  not  think  it  necessary  to  decide  whether,  irrespec- 
tive of  the  contract,  the  architects  had  the  power  to  order 
the  contractors  to  do  the  work  in  question  and  thereby  bind 
defendants  to  pay  for  the  same.  The  cases  cited  do  not 
bear  out  this  contention  so  vigorously  urged  upon  us:  Pini 
V.  County  of  Ontario,  9  C.  P.  ;304;  Green  v.  Township  of 
Orford,  15  0.  R.  506,  IG  A.  l\.  506.  But  I  refrain  from 
expressing  any  opinion. 

The  case,  in.  my  view,  is  reduced  down  to  this.  Plaintiffs 
are  contractors  for  defendants  under  the  written  contract 
put  in,  the  authority  of  the  architects  is  to  be  found  in  this 
contract,  and  the  rights  of  the  parties  governed  by  the  pro- 
visions of  the  contract.  I  think  that  the  trial  Judge  is  right 
when  he  finds  that,  even  were  the  contract  properly  pleaded, 
plaintiffs  are  entitled  to  recover. 

Reliance  is  placed  by  defendants  upon  clauses  7  and  10 
of  the  contract.  .  .  .  No  provision  is  made  for  payment 
of  additions  not  being  additional  work  required  in  altera- 
tions. The  authority  given  to  the  architect,  however,  is 
clear:  "Should  the  said  architect  at  any  time  .  .  .  require 
any  .  .  .  additions  to  the  said  plans  and  specifications, 
he  shall  have  the  right  and  power  to  make  such  change  or 
changes.**     And  whore  no  provision  is  otherwise  made  for 
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Temtmeration  to  the  contractors  foi:  doing  work  required  by 
the  architect  acting  under  this  express  power,  the  contrac- 
tors must  be  entitled  to  payment.     .     .    . 

We  were  told  that  the  judgment  of  the  Supreme  Court 
of  Canada  in  City  of  Toronto  v.  Metallic  Roofing  Co.,  not 
reported,  has  interpreted  the  contract  in  the  sense  insisted 
upon  by  defendants.  A  ctireful  examination  of  the  proceed- 
ings convinces  me  that  this  is  not  so.  ...  I  think  that 
the  Supreme  Court  has  passed  no  opinion  upon  the  matter 
now  under  consideration,  and  I  think  that  additions  that 
may  be  made  to  the  work  as  originally  contemplated,  and  not 
a  mere  alteration  in  the  original  plan,  may  be  directed  by 
the  architect — that  such  direction  need  not  be  in  writing — 
that  it  may  be  without  reference  to  the  chairman  of  the 
board — that  such  a  direction  must  be  obeyed  by  the  contrac- 
tor— ^and  that  work  done  of  this  character  under  such  direc- 
tion may  be  recovered  for  from  defendants.     .     .     . 

The  question  whether  there  must  be  an  adjudication  by 
the  architects  before  action,  both  as  to  whether  the  work 
be  an  addition  and  as  to  its  price  under  sec.  10  of  the  con- 
tract, has  become  immaterial.  If  it  be  necessary,  then  such 
a  decision  has  undoubtedly  been  made.  I  agree  with  the 
trial  Judge  in  thinking  this  decision  entirely  right.  Plain- 
tiffs are  entitled  either  to  the  amount  decided  by  the  archi- 
tects to  be  due  or  to  a  quantum  meruit — and  that  upon  the 
evidence  before  us  is  the  same  sum.  If  there  be  any  real  dis- 
pute as  to  the  proper  value,  defendants  may  at  their  own 
expense  take  a  reference  to  determine  the  value,  in  which 
ease  further  directions  and  costs  will  be  reserved.  If  not, 
the  appeal  will  be  dismissed  with  costs. 


Cartwright,  Master.  January  8th,  1907. 

chambers. 

Mcpherson  v.  grant. 

Pleading — Staiement  of  Claim  —  Amendment  —  Slander — 
Words  Spolcen  to  other  Persons, 

By  the  statement  of  claim  plaintiff  alleged  a  slander 
uttered  in  May,  1905,  to  one  Munro,  and  also  others  spoken 
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to  the  same  person  at  times  and  places  not  known  to  plain- 
tiff. 

Before  the  trial  could  be  had  Munro  died. 

Plaintiff  moved  to  be  allowed  to  amend  the  statement  of 
claim  and  set  up  similar  slanders  uttered  by  defendant  to 
two  other  persons*  about  the  same  period. 

Featherston  Aylesworth,  for  plaintiff. 

J.  A.  Macintosh,  for  defendant. 

The  Master: — The  question  is,  do  the  wide  powers,  of 
Eule  312,  applied  in  the  spirit  of  the  Ontario  Judicature 
Act,  sec.  57,  sub-sec.  12,  allow  the  amendments  asked  for 
to  be  made  ? 

It  would  seem  that  they  can  be  properly  so  applied.  This 
is  certainly  a  matter  arising  between  the  same  parties,  and 
should  therefore,  if  possible,  be  disposed  of  in  the  present 
action.  To  allow  this  to  be  done  would  seem  to  be  in  the 
interest  of  defendant.  For,  if  plaintiff  had  to  bring  a  new 
action,  she  would  not  be  obliged  to  give  security  for  costs  if 
unable  to  pay  the  costs  of  the  present  action.  And,  even  if 
finally  successful,  he  might  be  obliged  to  pay  his  own  costs 
of  both  actions. 

This  will,  even  at  the  worst,  be  materially  alleviated  by 
allowing  the  amendment  and  directing  that  the  costs  be  as 
in  Hunter  v.  Boyd,  6  0.  L.  R.  639,  2  0.  W.  B.  1055. 

I  do  not  think  the  amendments  asked  for  here  go  beyond 
that  which  was  allowed  in  that  case.  The  examination  of 
defendant  took  a  wider  range  than  would  seem  to  be  indi- 
cated by  the  statement  of  claim.  But  at  the  end  defendant 
says  of  plaintiff,  "  She  is  a  moral  woman  as  far  as  I  can  say.*' 
He  denies  ever  having  made  any  of  the  slanders  imputed  to 
him,  though  he  admits  making  remarks  of  some  kind  to 
others,  and  having  conversed  somewhat  freely  with  certain 
persons  named  about  the  plaintiff. 

In  these  circumstances,  it  is  only  fair  that  plaintiff  should 
be  allowed  every  reasonable  facility  in  vindicating  her  good 
name.    See  Butt  v.  Butt,  2  0.  W.  R.  423. 
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Falconbridge,  C.J.  January  10th,  1907. 

CHAMBERS. 

IMPERIAL  TRUSTS  CO.  v.  XEW  YORK  SECURITIES 

CO. 

Mortgage  —  Redemption  —  Extending  Time  for — Terma — 

Costs. 

Appeal  by  plaintiflfs  from  order  of  Master  in  Chambers 
extending  the  time  for  redemption. 

W.  H.  Lockhart  Gordon,  for  plaintiffs. 
W.  H.  Irving,  for  defendants. 

Falconbridge,  C.J. : — When  this  appeal  came  on  to  be 
heard,  so  much  of  the  extended  time  had  expired,  that  the 
discnssion  became  entirely  academic.  In  view  of  the  uncer- 
tain and  problematic  character  and  value  of  the  property, 
of  the  want  of  reasonable  prospect  of  sale  apparent  in  the 
mere  giving  of  an  option,  and  of  the  general  vagueness  of  the 
situation,  I  should,  if  an  application  for  a  further  extension 
were  made  to  me,  unless  something  more  practical  and  tan* 
gible  should  be  put  forward,  impose  some  terms  like 
those  imposed  in  Holford  v.  Yate,  1  K.  &  J.  677,  and  in 
3  or  4  cases  in  2  Ch.  Ch.  The  present  order  need  not  be 
interfered  with. 

The  costs  of  this  appeal,  fixed  at  $10,  will  be  added  to 
the  amount  given  by  the  Master's  order. 


Boyd,  C.  January  IOth,  1907. 

0HAHBEB8. 

SHEARD  V.  MENGE. 

Costs — Dismissal  of  Action — Disposition  of  Costs  Reserved 
at  Abortive  Trial — Conduct  of  Parties, 

Motion  by  defendant  for  an  order  disposing  of  a  part  of 
the  costs  of  the  action  which  had  been  reserved  by  Boyd,  C, 
for  disposition  at  the  trial. 

J.  P.  Eastwood,  for  defendant. 
E.  J.  W.  Owens,  for  plaintiff. 

Boyd,  C.  : — ^When  this  case  was  heard  before  me  on  17th 
September,  1901,  I  gave  a  written  judgment  expressing  the 
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opinion  that  the  legal  right  appeared  doubtful,  and  that  it 
was  expedient  that  the  merits  should  not  be  determined 
without  the  presence  of  other  parties  who  were  interested 
in  the  maintenance  of  the  drain  in  common  with  defendant. 
There  was  also  some  evidence  pointing  to  a  right  of  drainage 
which  might  be  prior  to  plaintiflE^s  acquisition  of  title.  All 
things  considered,  I  gave  plaintiff  leave  to  amend  by  adding 
parties,  and  directed  that  when  the  record  was  thus  com- 
pleted and  all  issues  respecting  the  user  of  the  drain  by  all 
parties  interested  ready  to  be  disposed  of,  the  costs  already 
incurred  should  be  dealt  with  by  the  trial  Judge. 

Plaintiff  has  not  acted  upon  that  judgment,  has  not 
amended  by  adding  parties,  and  has  not  appealed  from  it, 
so  that  the  action  has  since  been  tied  up.  Various  reasons 
are  assigned  for  this,  arising  out  of  transmission  of  interest 
by  death  and  otherwise. 

Defendant  has  since  moved  to  dismiss  the  action  for  want 
of  prosecution,  and  the  Master  in  Chambers  has  made  an 
order,  dated  22nd  December,  1906,  dismissing  the  action 
with  costs,  reserving  only  the  costs  left  for  the  trial  Judge. 

The  conduct  of  plaintiff  in  starting  the  litigation  and 
not  completing  it  exposes  him  to  pay  all  the  costs  properly 
taxable  against  him  which  I  reserved  for  further  disposi- 
tion, 

I  think  that  an  order  should  go  for  payment  by  plaintiff 
to  defendant  of  the  costs  first  reserved  for  the  trial  Judge, 
as  plaintiff's  conduct  has  rendered  it  impossible  for  that 
direction  to  be  carried  out,  and  the  costs  of  this  application 
to  be  also  paid  to  defendant. 


January  10th,  1907. 

divisional  court. 

O'STJLLIVAN  V.  CLARKSON. 

Company  —  Organization  of — Acquisition  of  Business  Con* 
cerns — Moneys  Paid  for  Liahilities  —  False  Representa- 
tions— Action  hy  Shareholder — Repayment  to  Company  of 
Moneys  Paid  end — Costs, 

Appeal  by  defendants  Clarkson  and  the  Pure  Colour  Co. 
from  judgment  of  Clute,  J.,  at  the  trial,  in  favour  of 
plaintiff. 
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The  action  was  brought  by  Thomas  J.  O'Sullivan,  on  be- 
half of  himself  and  all  other  shareholders  in  defendant  com- 
pany except  defendants  Ciarkson  and  Campbell,  for  specific 
performance  of  an  agreement  or  for  damages  for  breach 
thereof,  for  an  account  of  the  liabilities  of  the  Campbell 
Manufacturing  Co.,  paid  by  defendant  company,  and  repay- 
ment by  defendants  Ciarkson  and  Campbell  to  defendant 
company  of  the  moneys  expended  in  payment  of  the  liabili- 
ties in  excess  of  $400,  and  for  a  declaration  that  the  issue 
of  shares  to  defendants  Ciarkson  and  Campbell  was  illegal, 
and  for  cancellation  of  the  same. 

The  judgment  of  the  trial  Judge  declared  that  defendant 
company  were  entitled  to  be  indemnified  by  defendants 
Ciarkson  and  Campbell  against  the  payment  of  all  liabili- 
ties of  the  Campbell  Manufacturing  Co.  in  excess  of  $400; 
found  that  the  proper  amount  with  interest  was  $2,897.62; 
ordered  that  defendants  Ciarkson  and  Campbell  should  pay 
that  sum  into  Court  or  give  security  therefor;  restrained 
defendants  Ciarkson  and  Campbell  from  selling,  incumber- 
ing, or  dealing  with  their  shares  in  defendant  company  until 
all  liability  should  be  satisfied,  etc. 

W.  M.  McClemont,  Hamilton,  for  appellants. 

A.  O'Heir,  Hamilton,  for  plaintiff. 

The  judgment  of  the  Court  (Boyd,  C,  Maclaren,  J.A., 
Mabee,  J.),  was  delivered  by 

Boyd,  C.  : — The  action  is  based  upon  representations 
made  by  Ciarkson  acting  in  behalf  of  the  Campbell  Manu- 
facturing Company  to  the  plaintiff,  representing  another 
company,  touching  the  lands  and  liabilities  of  the  Campl)ell 
Company,  and  with  a  view  to  amalgamation  of  the  two  con- 
cerns into  one  corporation — which  was  carried  out  in  the 
organization  of  the  defendant  company,  i.e.,  the  Pure  Colour 
Company  Limited.  The  various  objections  of  form  raised 
with  respect  to  the  litigation  of  the  internal  concerns  of 
companies  are  not  of  much  pertinence  to  this  peculiar  con- 
troversy, which  arises  from  the  breaches  of  the  contract 
entered  into  with  O'Sullivan  personally,  though  the  carrying 
of  it  out  and  the  enforcement  of  the  representations  may  be 
for  the  benefit  of  the  defendant  company.  It  is  evident 
that  the  company  is  controlled  adversely  to  the  contentions 
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of  the  plaintiff,  and  there  appears  to  be  no  substantial  reason 
why  all  the  relief  claimed  may  not  properly  be  given  in  this 
action.  Upon  the  merits  I  see  no  ground  for  criticizing 
adversely  the  conclusions  of  the  trial  Judge.  The  plaintiff 
has  done  nothing  since  he  came  to  a  knowledge  of  the  un- 
truth of  the  representations  to  preclude  him  from  seeking 
relief  as  he  has  done.  The  contest  is  not  really  concerning 
the  internal  concerns  of  defendant  company,  but  as  to  mat- 
ters which  are  fundamental  to  the  proper  constitution  of 
that  company,  arising  out  of  the  preceding  personal  agree- 
ntents  with  a  view  to  the  construction  out  of  the  amalga- 
mated businesses  represented  by  the  contracting  parties. 

The  trial  Judge  has  given,  perhaps,  a  larger  measure  of 
eopts  against  the  defendant  Clarkson  than  in  my  view  should 
liave  been  given  —  but  the  awarding  of  costs  is  so  largely  a 
matter  of  discretion  that  we  should  not  interfere  merely  on 
that  ground.  However,  it  will  serve  somewhat  to  equalize 
matters  if  we  dismiss  this  appeal  without  costs,  and  that 
will  be  the  judgment  of  the  Court. 


January  10th,  1907. 

DIVISIONAL  COURT. 

BATTLE  v.  WILLOX. 

Contract  —  Construction  —  Advances  —  Sfiare  of  Profits — 
Breach  —  Damages — Measure  of — Possible  Profits — Evir- 
dence — Rejection  of — Impossibility  of  Performance. 

Appeal  by  plaintiff  from  order  of  Anglin.  J.  (8  0.  W  R. 
1),  allowing  appeal  by  defendant  from  report  of  Master  at 
Welland  in  an  action  for  damages  for  breach  of  contract,  and 
directing  a  reference  back  to  assess  the  damages  upon  a  dif- 
ferent basis.  By  the  agreement  in  question  defendant  agi'eed 
to  pay  to  plaintiff  one- fourth  of  all  or  any  profits  arising  out 
of  certain  contracts  which  defendant  was  about  to  enter  into 
for  the  supply  to  certain  persons  and  companies  of  sand  from 
a  gravel  pit  owned  by  defendant.  The  consideration  was  plain- 
tiff's agreement  to  become  indorser  for  defendant  upon  pro- 
missory notes  for  a  sum  not  exceeding  $5,000.     Defendant,  in 
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breach  of  his  agreement,  sold  his  gravel  pit.  Anglin,  J., 
held  that,  upon  the  true  interpretation  of  the  agreement,  det 
fendant  did  not  bind  himself  absolutely  and  in  any  event  to 
obtain  and  carry  out  all  the  contracts  mentioned  in  the  agree- 
ment, but  his  agi-eement  was  to  procure  and  carry  out  such  of 
the  named  contracts  as  could  be  obtained,  and  to  account  to 
plaintiff  for  the  profits  to  arise  therefrom. 

The  appeal  was  heard  by  Falconbridge,  C.J.,  Brixton, 
J.,  Mabee,  J. 

W.  M.  German,  K.C.,  and  T.  F.  lUitllc,  Niagara  Falls. 
for  plaintiff. 

F.  W.  Griffiths,  Niagara  Falls,  for  defendant. 

Mabee,  J. : — The  questions  involved  upon  this  appeal  d^ 
pend  entirely  upon  the  proper  construction  of  the  contract  of 
September,  1904,  entered  into  between  plaintiff  and  defen- 
dant. As  I  read  the  formal  judgment  drawn  up  after  the 
trial,  it  merely  declares  that  defendant  is  in  breach  of  his 
agreement  and  refers  the  matter  to  the  Master  at  Welland 
to  assess  damages.  The  Judge  at  the  trial  was  asked  to 
intimate  upon  what  principle  the  Master  should  proceed,  and 
declined  to  do  so.  The  Master  then  was  compelled,  in  order 
that  damages  might  be  properly  assessed,  to  interpret  the 
contract.     The  matter  is  by  no  means  free  from  difficulty. 

The  first  recital  is  that  Willox  is  the  owner  of  a  gravel 
pit ;  the  second  that  he  "  is  about  to  enter  into  certain  con* 
tracts  hereinafter  referred  to  for  the  supply  to  certain  per- 
sons and  companies  of  sand  from  said  gravel  pit ;"  the  third 
that  he  "has  requested  the  said  Battle  to  assist  him  finan- 
cially in  the  development  of  the  said  gravel  pit,  and  the  car- 
rying out  of  the  said  contract,  and  the  said  Battle  has  con- 
sented upon  certain  conditions.**  Then  the  operative  part  of 
the  agreement  proceeds  as  follows :  "  Now  this  agreement 
witnesseth  that,  in  consideration  of  the  hereinafter  mentioned 
mutual  covenants,  promises,  and  conditions,  the  said  parties 
hereto  do  hereby  mutually  covenant,  promise,  and  agree  to 
and  with  each  other  in  manner  and  form  following,  that  is 
to  say:  1.  The  said  Willox  is  to  enter  into  contracts  as  fol- 
lows." Here  are  ^iven  the  names  of  the  persons  and  com- 
panies and  the  estimated  number  of  yards  to  be  taken  by 
each,  aggregating  from  75,000  to  85,000  yards,  and  "  all  at  a 
price  not  less  than  85  cents  a  yard,  rlelivered  upon  their  re- 
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spective  works,  unless  otherwise  agreed  to  between  the  parties 
hereto/'  ^^  2.  The  said  Battle  is  to  become  indorser  on  pro- 
missory notes  made  by  said  Willox,  not  exceeding  in  amount 
the  sum  of  $5,000." 

The  single  question  is,  whether,  under  the  foregoing  docu- 
ment, defendant  covenanted  with  plaintiff  that  he  (defend- 
ant) would  obtain  or  enter  into  the  said  contracts,  or  whether 
upon  the  reference  it  was  open  to  defendant  to  shew  by  way 
of  reducing  the  damages  that  he  was  unable  to  obtain  the 
contracts.  The  Master  regarded  it  as  not  open  to  defendant 
to  give  evidence  that  he  had  not  got  or  could  not  get  these 
contracts,  and  assessed  the  damages  to  plaintiff  at  one-fourth 
of  what  the  profit  would  have  been  upon  all  the  contracts 
enumerated  in  the  agreement,  and  upon  appeal  my  brother 
Anglin  took  the  view  that  upon  the  true  interpretation  of  the 
contract  defendant  had  not  bound  himself  absolutely  and  in 
any  event  .to  obtain  and  carry  out  all  the  contracts  enumer- 
ated. 

It  is  not  contended  that  a  person  may  not  by  a  contract 
make  himself  liable  for  its  breach  where  the  performance  of 
such  coijtract  depends  upon  the  concurrence  of  some  third 
person  over  whom  he  has  no  ct)ntrol.  Has  defendant  placed 
himself  in  that  position?  With  the  greatest  respect  for  the 
view  taken  by  my  brother  Anglin  in  his  carefully  considered 
judgment,  I  am  clearly  of  the  opinion  that  the  defendant  has. 
Suppose  that  the  position  had  been  reversed,  and  Battle  had 
refused  to  indorse  the  notes  for  $6,000,  and  Wdllox  Ijad 
brought  action  against  Battle  for  damages  for  his  refusal, 
could  the  latter  have  said  he  did  not  covenant  to  indorse? 
The  agreement  is,  "Battle  is  to  become  indorser,''  etc.  I 
think  it  is  plain  that  Battle  could  not  be  heard  to  say  he  had 
not  covenanted  to  indorse.  The  wording  is  the  same  in  the 
obligation  defendant  has  entered  into — "  The  said  Willox  is 
to  enter  into  contracts  as  follows."  Surely  this  is  as  binding 
upon  defendant  as  plaintiff's  engagement  would  be  upon  him. 
I  am  unable  to  read  this  as  only  an  agreement  that  defendant 
would  procure  and  carry  out  such  of  those  contracts  as  he 
could  obtain.  If  that  had  been  the  intention  of  the  parties, 
I  think  they  would  have  so  expressed  themselves.  If  a  man 
covenants  that  he  is  to  do  something,  viz.,  *,*  to  enter  into  con- 
tracts," I  think  he  cannot  escape  liability  for  damages  by- 
shewing  that  the  persons  he  expected  to  make  these  contracts 
with  would  not  in  fact  contract  with  him.     I  do  not  agree 
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with  the  Master  that  the  matter  had  been  concluded  at  the 
trial,  but  I  think  evidence  was  properly  excluded  that  de- 
fendant was  unable  to  obtain  the  contracts  he  had  agreed  to 
get.  Of  course,  had  he  been  pi-evented  by  anything  done  by 
plaintiff,  he  miglit  be  at  liberty  to  shew  that,  but  that  is  not 
the  conteption,  nor  was  it  suggested  that  defendant  had  been 
prevented  from  performance  by  the  act  of  God.     .     .     . 

[Beference  to  Thomboum  v.  Whitacre,  2  Ld.  Raym.  1164; 
Hoehster  v.  de  la  Tour,  2  E.  &  B.  688:  Barker  v.  Hodgson, 
3  M.  &  S.  267;  Paradin  v.  Jane,  Aleyn  26;  Hall  v.  Wright, 
E.  B.  &  E.  749.] 

I  think  if  the  Master  had  admitted  the  evidence  tendered, 
viz.,  that  defendant  had  tried  to  get  these  contracts  and  that 
the  persons  named  would  not  give  them  to  him,  the  result 
must  stni  have  been  the  same. 

Behind  all  this  also  lies  the  fact  that  defendant,  in  direct 
fcewth  of  his  agreement,  and  after  he  had  obtained  plaintiff's 
indorsement  for  nearly  $5,000,  sold  and  conveyed  away  the 
sand  pit  without  plaintiff's  knowledge,  and  thereby  deliber- 
ately by  his  own  act  put  it  out  of  his  power  to  fulfil  the  con- 
tracts, even  had  he  obtained  them. 

I  have  gone  through  the  evidence  and  the  findings  of  the 
Master  more  than  once,  and  I  am  of  the  opinion  that  the 
findings  were  proper  and  should  be  restored. 

Some  minor  matters  were  raised  by  the  notice  of  appeal, 
which  were  not  finally  disposed  of  by  my  brother  Anglin,  and 
the  appeal  as  to  these,  together  with  the  costs  of  the  appeal 
before  him.  should  go  back  to  him  to  be  disposed  of. 

Defendant  should  pay  the  costs  of  appeal  to  this  Court. 

Britton.  J.,  gave  reasons  in  writing  for  the  same  conclu- 
sions. 

Palconbridge,  C.J.,  concurred. 


Cartwright,  Master.  January  11th,  1907. 

chambers. 

BBADSHAW  v.  COHEN. 

CosUt — DisconUnuance  of  Action — Pleading  —  Ouarantee — 

Deniah 

Motion  by  plaintiffs  for  an  order  allowing  them  to  dis- 
continue the  action  without  costs. 
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A.  C.  McMaster,  for  plaintiffs. 
J.  E.  Jones,  for  defendant. 

The  Master: — Defendant  carries  on  at  Sault  Ste.  Marie 
a  business  which  is  managed  by  her  husband,  A.  Cohen.  She 
has  had  dealings  for  some  years  with  plaintiffs,  who  knew 
the  state  of  the  matter. 

On  23rd  September,  1905,  plaintiffs^  traveller  was  in  Sault 
Ste.  Marie,  and  was  asked  by  A.  Cohen's  brother  ta  sell  to 
him.  This  the  traveller  refused  to  do  unless  on  a  guarantee 
by  Mrs.  H.  Cohen,  the  defendant.  Thereupon  defendant's 
husband  gave  the  following : — 

"  Mr.  Bradshaw  &  Co.  Dear  Sir : — Whatever  my  brother 
buys  from  you  I  will  see  that  he  will  pay  for  it  in  due  time. 
H.  Cohen.'' 

Afterwards  goods  were  sent  to  the  brother  to  the  amount 
of  $442.30.  Nearly  three-fourths  of  these  would  seem  to  have 
been  sent  some  time  in  November,  so  that  plaintiffs  had  ample 
time  to  inquire  from  Mrs.  Cohen  if  her  husband  had  power 
to  bind  her  by  the  guarantee,  or  if  she  would  ratify  it.  The 
brother  has  left  the  country  without  paying  for  the  goods,  and 
on  23rd  February,  1906,  this  action  was  begun  on  the  guar- 
antee. Statement  of  claim  was  delivered  on  11th  May  and 
statement  of  defence  on  19th.  For  some  unexplained  reason 
nothing  was  done  until  13th  December,  when  defendant  was 
examined  for  discovery. 

The  statement  of  defence  denied  the  giving  of  any  guar- 
antee by  defendant  or  that  the'  husband  had  any  authority 
for  giving  the  same.  It  also  stated  that  the  traveller  had 
asked  for  a  guarantee,  and  that  the  husband  wrote  the  fol- 
lowing document :  "  Messrs.  A.  Bradshaw  &  Son,  I  do  not 
guarantee  no  one,  but  will  try  that  A.  J.  Cohen  will  pay — 
Sept.  23,  '05.  H.  Cohen ;"  that  he  did  not  write  the  guaran- 
tee set  out  verbatim  in  the  statement  of  claim. 

It  was  urged  that  because  of  the  denial  of  the  document 
actually  signed,  plaintiffs  should  be  relieved  from  the  costs 
of  the  examination.  This  might  have  been  so  if  that  had 
been  the  only  defence  set  up,  and  might  have  justified  dis- 
missal of  action  without  costs.     Here,  however,  is  a  distinct 
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denial  of  defendant  having  given  the  guarantee  sued  on,  or 
authorized  her  husband  to  do  bo.  It  cannot  be  contended 
that  as  manager  he  had  any  implied  authority.  The  whole 
difficulty  wafi  caused  by  the  assumption  that  defendant's  hus- 
band had  such  authority.  It  could  easily  have  been  ascer- 
tained at  the  time  or  before  delivery  of  the  goods  what  posi- 
tion defendant  would  take.  There  was  nothing  done  by  de- 
fendant as  in  Armstrong  v.  Armstrong,  9  0.  L.  B.  14,  4  0. 
W.  R.  223,  301,  to  mislead  the  plaintiflEs,  and  I  cannot  sec 
any  good  cause  for  depriving  the  successful  party  of  costs. 

The  motion  must  be  dismissed  with  costs.     If  necessary, 
plaintiffs  have  leave  to  appeal. 


BiDDELL,  J.  January  11th.  1907. 

TRIAL. 

WATSON  V.  GRANT. 

Mortgage  —  Assignment — Registration — Absence  of  ActtuU 
Notice  or  Knowledge — Payment  to  Original  Mortgagee — 
Eights  of  Assignee  against  Mortgagor  and  Grantee  of 
Equity  of  Redemption — Foreclosure — Parties. 

Action  by  the  assignee  of  a  mortgage  for  foreclosure,  etc. 

J.  G,  Harkness,  Cornwall,  and  J.  C.  Milligan,  Cornwall, 
for  plaintiff. 

E.  Smith,  Cornwall,  and  A.  Langlois,  Cornwall,  for  de- 
fendant Grant. 

D.  Danis,  Cornwall,  and  J.  A.  Primeau,  Cornwall,  for  de- 
fendant Kier. 

EiDDELL.  J. : — The  facts  of  the  ease  are  very  simple.  De- 
fendant Grant  mortgaged  certain  lands  to  a  firm  of  solicitors 
in  Cornwall  for  $650;  the  mortgage  is  dated  25th  ^pril, 
1902,  and  registered  30th  April,  1902.  The  solicitors  had  a 
client,  the  plaintiff,  for  whom  they  were  accustomed  to  in- 
vest money,  and  from  time  to  time  to  collect  and  pay  over 
principal  and  interest.       They  borrowed  from  plaintiff  on 
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their  own  account  $500;  and,  upon  the  30th  April,  1902,' 
assigned  the  mortgage  in  question — ^the  Grant  mortgage — ^to 
plaintiflE  as  collateral  security.  This  assignment  was  regis- 
tered on  the  same  day  as  and  with  the  mortgage.  No  notice 
of  this  assignment  was  given  or  came  to  Grant  until  some 
time  in  July,  1906. 

On  8th  May,  1906,  Grant  conveyed  the  property  in  ques- 
tion to  the  defendant  Kier  by  a  deed  containing  the  usual 
covenants  against  incumbrances,  for  quiet  enjoyment,  etc 
Kier  was  not,  before  the  bargain  was  made,  though  he  was 
after,  informed  of  the  existence  of  the  mortgage.  The  firm 
of  solicitors  paid  to  plaintiff  the  interest  from  time  to  time 
and  also  certain  payments  on  account  of  the  principal  of 
$500,  leaving,  as  the  plaintiff  contends,  still  due  $200  and 
interest  from  28th  October,  1905.  The  solicitors  contend 
that  they  have  an  open  and  unsettled  account  with  plaintiff, 
which  will  almost,  if  not  entirely,  wipe  out  their  indebtedness. 
This  plaintiff  denies.     I  do  not  pass  upon  this  dispute. 

When  Kier  bought  the  land  from  Grant,  the  purchase 
price  being  $600,  he  went  with  Grant  to  the  office  of  the  soli- 
citors, paid  Grant  $450  in  the  presence  of  one  of  the  solici- 
tors; Grant  picked  up  the  money  and  handed  it  to  the  solici- 
tor, and  said,  "  I  suppose  this  is  yours.*'  The  solicitor  re- 
tained $250,  and,  as  he  says,  applied  this  sum  upon  and  to 
settle  the  mortgage,  and  handed  back  the  remainder,  with 
certain  deductions,  to  Grant.  There  can  be  no  doubt  that  as 
between  Grant  and  the  original  mortgagees,  the  mortgage  waj 
then  fully  paid  off.  And  this  is  not  disputed.  It  is  clear, 
also,  that  Kier  knew  at  the  time  he  was  paying  his  purchase 
money  that  the  land  was  subject  to  a  mortgage. 

Early  in  July,  1906,  plaintiff  saw  one  of  the  solicitors, 
and  was  informed  by  him  that  the  Grant  mortgage  had  beea 
paid  off.  At  the  trial  he  first  said  that  after  this  informa- 
tion came  to  him,  but  not  before,  he  demanded  payment  of 
the  balance  from  the  solicitor.  Afterwards,  however,  he  de- 
nied this,  and,  as  the  solicitor  also  says  that  no  demand  was 
made  upon  him  for  the  balance,  I  accept  this  latter  statement. 
Instead  of  demanding  the  balance  of  his  claim  from  his  im- 
mediate debtors,  the  solicitors,  he  caused  this  action  for  fore- 
closure to  be  brought  against  Grant  and  Kier. 
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The  defendants  aljege  that  the  mortgage  was  paid;  and 
the  defendant  Kier  further  alleges  that  if  it  be  held  for  any 
reason  that  the  action  should  succeed  as  against  him,  he 
should  be  indemnified  by  his  co-defendant  Grant,  and  Grant 
should  be  ordered  to  pay  oflE  the  incumbrance. 

An  order  was  made  that  the  issues  between  Grapt  and 
Kier  should  be  tried  at  the  same  time  as  the  othei  issues  in 
the  action,  and  the  whole  case  came  before  me  at  Cornwall  in 
this  condition. 

It  was  admitted  by  plaintiff  that  Grant  had  paid  the 
whole  amount  of  the  mortgage  to  the  original  mortgagees, 
without  any  notice  or  knowledge  of  the  a.ssignment,  and  that 
this  entitled  him  to  have  the  action  dismissed  as  against  him. 
No  other  position  could,  I  think,  have  been  successfully  taken 
in  view  of  such  cases  as  Galbraith  v.  Morrison,  8  Gr.  289; 
Engerson  v.  Smith,  9  Gr.  16;  Williams  v.  Sorelly,  4  Vos. 
389;  Norrish  v:  Marshall,  5  Mad.  475. 

The  action,  therefore,  will  be  dismissed  as  against  Grahf, 
with  full  costs  of  suit,  and  with  a  declaration  that  the  mort- 
gage has  been  fully  paid  and  satisfied  and  Grant  entitled  to 
a  certificate  of  discharge  of  the  same. 

As  against  Kier,  however,  it  was  contended  by  Mr.  Hark- 
ness,  in  a  very  able  argument,  that  the  case  was  different,  and 
he  relied  upon  Gilleland  v.  Wadsworth,  1  A.  R.  82,  as  con- 
clusively establishing  the  right  of  foreclosure.  I  must  of 
course,  loyally  follow  that  case,  and,  if  the  effect  of  the  de- 
cision is  as  plaintiff  contends,  he  must  be  given  all  the  relief 
he  asks  against  Kier.  The  result  would  be  that  while  a  judg- 
ment would  go  in  the  usual  form  against  Kier,  he  would  be 
entitled  to  a  judgment  that  Grant  should  pay  off  this  incum- 
brance, and  that  to  the  plaintiff  (see  Canavan  v.  Meek,  2  0. 
B.  636)  ;  so  that,  while  Grant  would  by  this  judgment  be 
relieved  from  paying  plaintiff  the  balance  on  the  mortgage, 
and  plaintiff  would  be  declared  not  entitled  to  receive  such 
balance  from  Grant,  the  judgment  would  go  on  to  declare  that 
Grant  should  and  must  pay  this  balance  to  plaintiff.  It  is 
somewhat  difficult  for  me  to  understand  why,  when  Grant 
would  go  to  plaintiff  to  carry  out  the  terms  of  this  judgment 
he  would  not  be  in  a  position  to  say  that  the  Court  had  de- 
clared that  he  had  already  paid  the  amount.  If  not,  then  a 
mortgagor  who  sells  his  equity  of  redemption  is  placed  at  a 
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disadvantage  as  compared  with  one  who  does  not,  and  no  one 
is  safe  in  selling  an  equity  of  redemption  without  searching 
the  registry  office.  The  fact  that  the  logical  result  of  a  deci- 
sion is  an  apparent  absurdity  may  not  necessarily  shew  that 
such  decision  is  not  sound;  and  I  may  be  bound  to  decide 
in  favour  of  plaintiflE  notwithstanding  that  the  result  may 
fetrike  me  as  an  anomaly.  Law  is  not  an  exact  science,  and 
Lord  Halsbury  but  crystallized  what  had  been  long  in  solu- 
tion when  in  Quinn  v.  Leathem  he  denied  that  a  decision  could 
be  quoted  for  a  proposition  that  may  seem  to  follow  logically 
from  it;  and  we  should  scan  with  great  care  the  authority 
which  it  is  contended  leads  to  results  such  a.*?  have  just  been 
suggested. 

In  Gilleland  v.  Wadsworth  the  facts  were  as  follows. 
One  Brown  was  the  owner  of  lot  A.;  he  mortgaged  this  lot 
to  C. ;  C.  assigned  this  mortgage  to  J. ;  and  at  the  same  time 
C.  covenanted  with  J.  to  pay  the  mortgage.  One  Wadsworth 
owner  lot  B.;  he  and  Brown  made  an  arrangement  for  the 
exchange  of  lots  A.  and  B.;  Brown,  informing  Wadsworth 
of  the  existence  of  the  mortgage,  agreed  to  have  the  mortgage 
transferred  from  the  lot  he  was  conveying  to  Wladsworth,  viz., 
lot  A.,  to  the  lot  he  was  receiving,  viz.,  lot  B.  No  notice  had 
been  given  to  Brown  of  the  assignment,  and  both  he  and 
Wadsworth  thought  that  C.  was  the  owner  of  the  mortgage. 
C.  being  a  solicitor,  Brown  and  Wadsworth  went  to  C.  to  have 
the  conveyances  drawn.  C,  instead  of  informing  them  that 
he  was  no  longer  the  owner  of  the  mortgage,  gave  to  Brown 
a  discharge  of  the  mortgage,  and  took  a  new  mortgage  from 
.Brown  upon  lot  B.,  which  he  was  acquiring.  C.  paid  interest 
regularly  to  J.  and  his  executors  for  a  considerable  time,  and 
then  ceased.  Thereupon  the  plaintiffs,  the  executors  of  J., 
applied  to  Brown,  who  then  for  the  first  time  l)ecame  aware 
of  the  assignment.  A  bill  in  Chancery  was  filed  by  the  per- 
sonal representatives  of  J.  against  the  personal  representatives 
of  Wadsworth.  Brown  was  not  made  a  party  to  the  suit.  See 
Appeal  Cases,  vol.  3,  Librar}-  Court  of  Appeal.  It  was  held 
by  the  Court  of  Appeal,  1  A.  B.  82,  reversing  the  decision  of 
the  Chancellor  (Spragge)  that  Wadsworth,  acquiring  the 
equity  of  redemption  after  the  registration  of  the  assign- 
ment from  C.  tx)  J.,  must  be  held  to  be  affected  with  notice 
of  the  assignment. 

Irrespective  of  this  decision  the  Registry  Act,  K.  S.  0. 
"Ch.  13G,  sec.  92,  would  compel  me  to  hold,  as  I  do,  that  the 
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registration  of  the  assignment  to  the  plaintiff  '"  constitutes 
notice  of  the  instruments^  to  the  defendant  Kier^  and  that 
he  must  be  in  the  same  condition  as  through  he  actually  had 
express  notice  of  the  assignment. 

Ketuming  to  the  Gilleland  case,  the  defendants  argued  (p. 
85)  :  "  If  Brown  has  a  valid  defence,  Wadsworth  should  stand 
in  his  position.  The  plaintiff  could  not  recover  in  an  action 
against  Brown  on  the  covenant  in  his  mortgage  because  Brown 
could  not  plead  payment,  and  the  registry  laws  would  not 
affect  him  with  notice.  ...  If  the  payment  by  Brown  is 
not  a  discharge  of  the  mortgage,  then  Wadsworth  should  have 
recourse  over  against  Brown,  but  he  could  not  recover,  as 
Brown  could  plead  payment  as  between  himself  and  plain- 
tiff.'^ I  do  not  assent  to  the  argument  that  Brown  would  have 
had  a  valid  defence  against  Wadsworth,  under  the  circum- 
stances, and  the  point  does  not  seem  to  be  covered  in  the 
judgments.  However  that  may  be,  the  fact  is  that  the  de- 
fendant did  not  take  the  precaution  of  making  Brown  a  party 
to  the  suit,  and  while  the  Chief  Justice  lays  down  (p.  91) 
that  "  Brown  might  insist,  if  it  were  in  any  way  material  to 
his  interests,  that  the  first  mortgage  was  extinguished," 
Brown,  not  being  in  any  way  before  the  Court  and  not  being 
a  pariy  to  the  suit,  could  not  in  that  suit  make  any  con- 
tention— ^the  rights  of  Wadsworth  only  were  being  dealt  with. 
It  was  in  a  suit  so  constituted  that  it  was  held  that  Wads- 
worth had  not  the  right  to  have  it  considered  that  the  mort- 
gage was  extinguished. 

In  the  present  case  plaintiff  has  brought  both  the  parties 
before  the  Court.  Grant  is  an  original  party  defendant, 
and  is,  1  think,  entitled  to  urge,  as  he  does,  that  if  any  judg- 
ment go  against  Kier,  he.  Grant,  will  be  compelled  to  pay 
his  mortgage  money  over  again — that  this  is  most  material  to 
his  interest  —  that  he  ought  not  to  be  forced  to  pay  by 
indirection  what  he  cannot  be  forced  to  pay  directly.  I  do 
not  think  that  there  is  anything  in  the  Gilleland  case  which 
prevents  him  from  making  this  contention — and  in  succeeding 
in  it.  While  most  respectfully  and  loyally  following  the  deci- 
sion of  the  Court  of  Appeal,  I  decline  to  carry  the  law  onu 
hair's  breadth  further  as  against  these  defendants.  The  case 
referred  to  being,  as  I  think,  distinguishable,  I  do  not  think 
it  concludes  the  present  case.  It  may  well  be  that  a  Couit 
sl^'uld  say  to  those  situated  as  the  defendants  were  in  the 
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GiJleland  case:  "You  are  defending  here  upon  the  strength 
of  A  our  own  position.  You  do  not  bring  before  the  Court 
the  person  who  should  have  got  rid  of  this  incurabranc* 
You  appear  to  be  content  with  the  covenant  you  have  frora 
him.  AJl  the  equities  and  rights  cannot  be  worked  out  in  a 
suit  framed  as  this  is,  and  your  covenantor  cannot  help  you. 
Therefore  you  must  stand  or  fail  by  your  own  strict  rights." 
But  in  an  action  constituted  as  the  present  is,  with  all  par- 
ties before  the  Court,  the  rule  may  well  be  different.  At  all 
events,  I  shall  leave  it  to  an  appellate  court  to  carry  the 
principle  of  the  Gilleland  case  ipto  such  a  case  as  the  present. 

It  was  contended  by  the  defendants  that  the  solicitors 
should  be  held  to  be  the  agents  for  plaintiflE  with  authority  to 
collect  the  principal  and  interest.  I  do  not  think  that  this 
contention  can  prevail,  even  were  the  solicitors  agents  in  any 
sense:  Kent  v.  Thomas,  1  H.  &  N.  473;  Gillen  v.  Roman 
Catholic  Episcopal  Corporation,  7  0.  R.  146;  In  re  Stacey, 
n  A.  R.  454. 

But  it  is  not  to  be  forgotten  that  Grant  when  paying  did 
not  pay  to  the  solicitors  in  the  capacity  of  agents  for  plain- 
tiflE, but  as  being  themselves  the  principals.  I  do  not  think 
defendants  can  succeed  on  that  ground. 

The  pleadings  may  be  amended  if  necessary. 

In  the  result  the  action  will  be  dismissed  with  costs  on  the 
High  Court  scale  as  against  both  defendants.  Thirty  days" 
stay. 


Magee,  J.  January  11th,  1907. 

TRIAL. 

CARTER  v.  HUNTER. 

Assessment  and  Taxes — Tax  Sale — Setting  aside — Lands  not 
Included  in  List  of  Lands  for  Sale — Vague  and  Indefinite 
Description  of  Lands  in  Assessment  Roll — Assessment  Act 
— Lien  of  Purchaser — Purchase  Money — Taxes  —  Mesne 
Profits — Improvements — Reference. 

Action  to  set  aside  a  tax  sale  made  10th  April,  1901,  to 
defendant  for  arrears  of  taxes  on  lots  2  and  3  in  block  B.  on 
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the  east  side  of  Qladstane  avenue  on  plan  396,  in  the  city  of 
Toronto,  and  the  conveyance  to  her  made  pursuant  thereto, 
in  80  far  as  it  affected  these  two  lots.  The  action  was  com- 
menced on  9th  April,  1903. 

J.  A.  Worrell,  K.C.,  and  W.  D.  Gwynne,  for  plaintiff. 
J.  W.  St.  John  and  W.  C.  Chisholm,  for  defendant. 

Magee,  J. : — ^Plaintiff  in  1890  became  assignee  of  a  mort- 
gage on  the  land  made  by  one  Milne,  who  in  1890  conveyed 
to  Jesse  D.  Hannah  and  James  B.  Hannah.  In  June,  1894, 
plaintiff  obtained  a  final  order  of  foreclosure  against  Milne 
and  the  Hannahs. 

Plaintiff  has  since  1890  resided  in  England,  and  had  no 
domicile  or  place  of  business  in  Toronto,  and  he  did  not 
at  any  time  require  the  land  to  be  assessed  to  him.  Through 
his  representative  in  Toronto,  he  knew  in  1894  of  the  al- 
leged arrears  of  taxes,  and  when  in  1898  the  land  was  offered 
for  sale  for  the  taxes  of  1893-4-5,  at  which  sale  there  were 
no  bidders,  he  knew  of  it  and  had  a  representative  present 
watching  the  proceedings.  The  foreclosure  order  was  not 
registered  till  1903,  and  the  city  officials  would  not  from  the 
registry  books  have  any  information  of  his  ownership.  There 
is  nothing  to  shew  that  any  of  them  knew  who  was  the  own^r 
after  1894.  It  is  not  alleged  that  any  of  the  taxes  1893- 
1898  were  paid.  .  .  .  The  sale  to  defendant  was  made 
for  the  arrears  of  taxes  for  the  years  1893  to  1898  inclu- 
rive.    .    .    . 

The  deed  to  defendant  is  dated  23rd  April,  1902,  and  cor- 
rectly  describes  lots  2  and  3  in  question,  making  no  refer- 
ence to  the  descriptions  in  the  warrant.  It  includes,  as 
permitted  by  sec.  201  of  the  Assessment  Act,  two  other  par- 
cels which  defendant  had  bought  at  the  same  sale,  but  it 
mentions  only  one  sum  as  the  consideration  paid  for  all ;  as 
to  which  see  sec.  203.  The  deed  was  registered  on  7th 
May,  1902.  Defendant  subsequently  received  rents  and 
profits  and  paid  taxes  and  made  outlay  for  repairs,  etc.,  and 
paid  a  small  sum  to  the  man  who  occupied  the  stable  to  get 
possession.  ' 


It  is  contended  for  plaintiff  that  his  land  should,  under 
wcs.  3,  22,  34,  and  132,  have  been  treated  as  "  lands  of  non- 
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residents  "  and  separately  entered  on  the  assessment  roll  as 
such  and  entered  on  the  non-resident  roll  of  taxes  instead  of 
on  the  collector's  roll.  It  is  not  shewn  or  alleged  that  any 
prejudice  resulted  to  him  from  this  not  being  done.  The 
course  adopted  was  more  likely  to  be  beneficial  to  him.  .  .  . 

The  most  serious  objection  to  the  tax  sale  is  the  direct 
breach  of  sec.  176  by  selling  in,  April,  1901,  without  having 
either  in  the  preceding  January  or  in  January,  1900,  which 
preceded  the  date  of  the  mayor's  warrant,  included  the  lands 
in  the  list  of  lands  liable  to  ^ale  furnished  to  the  clerk 
•under  sec.  152.  They  were  omitted  from  the  lists  furnished 
in  January,  1901,  and  September,  1900,  and  had  not  been 
included  in  any  list  more  recent  than  January,  1899,  nor  in 
any  list  but  that  one  and  that  of  September,  1896.  The 
provision  of  sec.  176  is  express.     .     .     . 

[Reference  to  Fenton  v.  McWain,  41  U.  C.  R.  239.] 

I  need  not  refer  to  the  numerous  cases  which  have  held 
the  provisions  relative  to  delivery  of  this  lis*^  to  be  impera- 
tive. This  sec.  176  is  not  less  so  than  the  others,  and  a  sale 
in  disobedience  to  it  cannot  be  upheld. 

The  description  of  the  land  in  the  assessment  rolls  from 
1893  to  1898  is  too  vague  and  indefinite  to  be  a  compliance 
with  the  Act.  Section  13  requires  the  assessor  to  enter  the 
**  description  and  extent  or  amount  of  property,"  and  as  to 
land  of  non-residents,  sec.  34  is  even  more  specific,  and  the 
form  of  the  assessment  roll,  sec.  13,  calls  for  the  number 
of  the  lot,  house,  etc.;  and  see  also  sec.  29  as  to  vacant 
ground.  Neither  street  number  nor  lot  number  are  given. 
It  is  only  upon  the  assumption  that  the  assessor  was  enter- 
ing every  parcel  of  land  on  the  east  side  of  Gladstone  ave- 
nue throughout  its  entire  length  in  exact  regular  order  from 
south  to  north,  that  one  can  presume  to  locate  the  parcels 
which  are  said  to  represent  these  lots  2  and  3.  There  is 
nothing  in  the  Act  requiring  the  assessor  so  to  proceed, 
and  no  reason  beyond  probability  for  making  such  an  as- 
sumption. We  can  assume  that  the  parcels  were  on  the 
east  side  of  Gladstone  avenue,  but  beyond  that  nothing. 
For  all  that  the  roll  shews  they  may  be  parcels  half  a  mile 
distant  on  the  same  avenue.  Even  the  size  of  the  lots  is 
not  a  guide,  for  it  is  not  exact,  apd  there  are  44  other  lots 
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within  two  blocks,  A.  and  B.  alone,  of  practically  the  same 
dimensions.  As  between  the  two  lots  themselves  there  is 
only  the  mention  of  the  building  to  indicate  on  which  the 
larger  amount  of  taxes  was  due.  It  is  only  in  the  treasur- 
er's lists  of  September,  1896,  and  January,  1899,  that  an 
attempt  is  made  to  be  more  specific  by  describing  one  parcel 
as  south  of  No.  97  and  the  other  (in  the  1899  list)  as  north 
of  91.  These  descriptions  are  adhered  to  in  the  advertise- 
ment and  in  the  certificate  of  sale.  There  is  nothing  in  the 
assessment  rolls  to  distinguish  between  house  or  street  num- 
bers and  lot  numbers. 

The  assessment  roll  is  the  basis  of  all  subsequent  pro- 
ceedings, and  if  it  is  too  uncertain  for  the  Court  to  ascer- 
tain where  the  land  is,  the  treasurer  cannot  by  making  a 
guess,  however  good,  make  valid  the  subsequent  proceed- 
ings, which  owe  their  existence  to  the  roll  itself.  ,We  can- 
not expect  nicety  and  precision  in  such  matters  and  in  such 
a  document,  but  there  should  be  at  least  substantial  cer- 
tainty. 

In  Wildman  v.  Tait,  32  O.  R.  274,  affirmed  on  this 
question  in  2  0.  L.  R.  307,  an  assessment  in  1890  and  1891 
of  a  parcel  described  as  "  occupant — water  lot,''  "  owner — 
John  Maughan,"  ''size  of  lot  436  x  660/'  was  held  clearly 
invalid.  I  am  unable  satisfactorily  to  distinguish  the  pre- 
sent case  from  that  on  this  question,  though  there  were 
other  objections  there.  Here  all  the  assessments,  1893  to 
1898  inclusive,  are  equally  defective. 

Upon  these  two  grounds,  of  disregard  of  sec.  176  and 
insufficiency  of  description  in  assessment,  I  find  the  sale  to 
have  been  invalid,  and  the  deed  to  defendant,  so  far  as 
relates  to  these  two  lots,  to  be  also  invalid.  Other  grounds 
were  urged,  but  it  is  not  necessary  to  deal  with  them. 

The  assessment  being  invalid,  it  follows  from  the  deci- 
Fion  of  the  Divisional  Court  in  Wildman  v.  Tait,  2  0.  L.  R. 
307,  that  defendant  cannot  claim  a  lien  on  the  land  under 
sec.  218  for  the  amount  of  purchase  money  paid  by  her. 
She  asserts  that  she  has  paid  taxes  for  the  years  since 
1898.  No  evidence  was  offered  as  to  the  mode  of  assess- 
ment after  that  year.     As  to  any  years  in  which  the  pro- 
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perty  was  insuflBciently  assessed,  she  will  have  a  lien  upon 
each  lot  for  the  taxes  paid  thereon  and  interest  as  under 
sec.  218,  less  the  rents  and  profits  derived  therefrom,  out 
of  which,  however,  she  should  be  allowed  to  deduct  her 
outlay  for  repairs  and  improvements,  including  fencing  and 
the  partition  in  the  stable,  and  also  the  amount  paid  to 
Thompson  for  possession  of  the  building  on  lot  2.  If  the 
parties  differ  as  to  the  amount  of  the  lien,  there  will  be 
a  reference  to  the  Master.  If  they  so  desire,  the  reference 
may  include  an  inquiry  as  to  mesne  profits,  with  authority 
to  the  Master  to  direct  payment — the  pleadings  in  such 
case  being  aiAended  in  that  respect.  Otherwise  mesne 
profits  are  not  dealt  with,  except  in  so  far  as  they  may 
reduce  the  lien,  and  the  judgment  is  not  to  prejudice  any 
claim  of  plaintiff  therefor.  If  the  parties  so  desire,  they 
may  submit  to  me  the  assessments  for  the  years  since 
1898,  and  I  will  decide  as  to  the  lien  therefor,  and  they 
can  then  probably  come  to  a  conclusion  whether  such  lien 
would  be  exceeded  by  the  rents  and  profits. 

Plaintiff  will  have  the  costs  up  to  judgment.    The  costs 
of  the  reference,  if  any,  will  be  disposed  of  by  the  Master. 


RiDDELL,  J.  January  12th,  1907. 

TRIAL. 

SMITH  V.  MATTHEWS. 

Sale  of  Goods — Action  for  Price — Findings  of  Fact — Election 
to  Sue  Agents — Third  Parties — Indemnity — Costs. 

Action  to  recover  the  price  of  certain  wheat  and  other 
grains  alleged  to  have  been  sold  to  defendants. 

J.  N.  Fish,  Orangeville,  for  plaintiff. 

W.  H.  Blake,  K.C.,  for  defendants. 

A.  A.  Hughson,  Orangeville,  for  third  parties. 
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BiDDELL,  J.: —  .  .  .  Plaintiff  is  not  to  be  relied 
upon  in  any  eyidence  affecting  himself.  The  witness  Dods 
is  not  much  better,  but  where  Dods  and  plaintiff  disagree, 
1  believe  Dods.  In  some  eases  where  they  agree  it  is  diffi- 
cult to  believe  either  plaintiff  or  Dods.  It  is  somewhat 
difficult  to  arrive  at  the  facts  of  the  case,  but  ...  I 
arrive  at  the  following  conclusions: — 

Plaintiff  is  entitled  as  against  defendants 

To  892|^  bush,  of  wheat  at  62c.  =  (24S  14 

1684  "  •*         63c.  =     106  26 

190i  "         peas  60c.  =     114  80 

(Aug.  10.  1900)     109*1        "        barley      41c.  =      44  81 

911fJ         "  "  86c.  =    828  12 


(886  68 
And  he  must  credit  700  00 


Leaving  a  balance  due  of  (186  68 

No  interest  should  be  allowed. 

I  cannot  find  any  such  act  of  election  as  should  bar 
plaintiff's  right  to  proceed  against  these  defendants. 

There  will  be  judgment  for  plaintiff  against  defendants 
for  $136.63. 

Exorcising  the  discretion  given  me  by  the  law,  I  direct 
that  plaintiff  shall  be  awarded  costs  on  the  County  Court 
scale  to  and  including  3rd  November,  1906.  Against  these 
sums  will  be  set  off  the  excess  of  defendant's  costs  between 
solicitor  and  client,  to  and  including  judgment,  over  their 
County  Court  costs  between  party  and  party  to  and  includ- 
ing 3rd  November,  1906. 

Defendants  are  entitled  to  full  indemnity  from  the 
third  parties,  as  well  for  any  damages  and  costs  they  may 
have  to  pay  as  for  their  own  costs  between  solicitor  and 
client.  While  I  am  compelled  to  hold  that  these  third 
parties,  as  the  authorized  agents  of  defendants,  received 
the  grain  for  which  plaintiff  recovers  judgment,  I  do  not 
find  that  this  was  ever  delivered  to  defendants  by  them, 
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but,  on  the  contrary,  I  find  that  it  was  not  so  delivered. 
Their  method  of  doing  business  may  and  does  make  it 
diflScult  to  arrive  at  the  exact  facts,  but  I  have  no  doubt 
of  the  accuracy  of  this  finding. 
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(To  AND  INOLUDIHQ  JANUARY  19TH,  1907). 

Vol-  IX.  TORONTO,  JANUARY  24,   1907.  No.  2 

KiDDELL,  J.  January  14th,  1907. 

TRIAL. 

STEEN  V.  STEEN. 

Execution  —  Sale  of  Land  by  Sheriff  under  —  Purchase  by 
Person  Who  has  Acquired  Rights  of  Execuiion  Creditor-^ 
Irregularities — Lis  Pendens  —  Advertisement — Description 
of  Land — False  Bidding — Sale  at  Undervalue — No  Inter- 
ference in  Conduct  of  Sale — Ratification  of  Saie  by  Execu- 
tion Debtor — Participation  in  Proceeds. 

Action  to  set  aside  a  sale  to  defendant  of  certain  land 
by  the  sheriff  of  Cornwall,  Dnndas,  and  Glengarry,  under 
an  execution  against  the  lands  of  plaintiff. 

D.  B.  Maclennan,  K.C.,  and  C.  H.  Cline,  Cornwall,  for 
plaintiff. 

R.  A.  Pringle,  Cornwall,  and  A.  Langlois,  Cornwall,  for 
defendant. 

BiDDELL,  J. : — John 'Cyril  Steen  was  the  owner  of  those 
parts  of  the  west  half  of  lot  27  and  the  east  half  of 
lot  28  in  the  1st  coi^cession  of  the  township  of 
Oenabruck,  in  the  county  of  Stormont,  lying  south  of 
the  line  of  the  Grand  Trunk  Eailway,  the  lots  be- 
ing numbered  from  east  to  west.  These  two  parcels  ad- 
joined each  other  and  formed  the  homestead.  He  had 
received  this  land  by  a  deed  from  his  father.  Steen  went 
to  British  Columbia,  where  he  carried  on  business  until  the 
time  of  his  death  in  May,  1893.     The  plaintiff,  Olive  Steen, 
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who  was  one  of  his  4  sisters,  went  out  to  him  in  1890,  and 
continued  to  reside  with  him  till  the  time  of  his  death. 
After  his  death  .  .  .  she  carried  on  his  business,  let- 
ters of  administration  having  been  granted  to  her  by  the 
Supreme  Court  of  British  Columbia.  She  was  not  success- 
ful, and  in  her  endeavours  to  make  the  business  a  success 
she,  by  1903,  became  largely  indebted  to  the  Bank  of  Mont- 
real (Eossland  branch).  Her  brother  had  left  a  stock  of 
liquors  and  also  certain  real  estate  at  various  points  in  thei 
west;  and  apparently  plaintiff  thought  that  if  she  could  get 
time  she  would  be  able  to  realize  enough  out  of  the  proper- 
ties to  pay  the  bank  and  the  other  creditors  of  the  testator. 

In  his  will  John  Cyril  Steen  had  devised  the  land  in  ques- 
tion (hereinbefore  mentioned)  to  his  sister  the  plaintiff.  In 
1895  another  sister,  Emily  Steen,  suing  on  behalf  of  herself 
and  of  all  other  the  next  of  kin  of  John  Cyril  Steen,  brought 
an  action  against  Olive  Steen,  the  plaintiff  herein,  to  set  aside 
the  will  of  John  Cyril  Steen,  but  this  action  was  discon- 
tinued in  August  of  that  year. 

In  1903  the  bank  were  pressing  plaintiff  to  settle  her 
indebtedness,  and  she  thereupon  went  to  a  solicitor  in  BosS' 
land,  B.C.,  and,  as  she  says,  "  to  keep  Fraser,  the  bank  man- 
uger,  guessing,^^  and  to  give  her  time,  she  had  a  conveyance 
drawn  up  and  executed  whereby  she  purported  to  convey  to 
her  3  sisters,  Emily  Steen,  Mary  Ann  Steen,  and  Alice  Ger- 
trude Steen,  the  east  half  of  lot  27  and  the  west  half  of  lot 
28.  At  the  trial  before  me  she  said  she  knew  that  she  had 
no  interest  in  these  portions  of  land  (as  indeed  she  had  not), 
and  that  she  did  not  intend  to  convey  the  homestead.  With 
the  entire  concurrence  of  her  counsel,  I  find  the  fact  to  be 
that  the  description  of  the  lots  was  a  mere  mistake,  and  that 
she  did  intend  to  convey  the  homestead.  She  had  sworn 
more  than  once  that  she  did  convey  the  homestead;  but,  as 
she  says,  she  is  sometimes  "not  responsible.^^  She  at  the 
same  time  made  conveyances  of  other  portions  of  her  land 
— which  need  not  further  be  mentioned. 

The  bank  brought  an  action  in  the  High  Court  of  Jus- 
tice for  Ontario  on  the  27th  May,  1903,  against  the  4  sisters 
and  the  grantee  of  another  piece  of  land  in  Ontario,  alleg- 
ing that  the  bank  had  recovered  judgment  in  the  Supreme 
Court  of  British  Columbia  on  14th  May,  1903,  against 
plaintiff  for  $8,571.39  damages  and  $31.72  costs,  and  claim- 
ing that  amount  and  to  have  the  conveyances  set  aside.    At 
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this  time  it  was  supposed  and  believed  by  all  parties  that 
the  conveyance  by  plaintiff  to  her  3  sisters  covered  the  home- 
stead. In  the  meantime,  however,  and  about  March,  1903, 
plaintiff  had  delivered  over  to  the  bank  certain  property 
in  British  Columbia  as  security  for  her  indebtedness.  This 
she  pleaded  in  the  Ontario  action,  and  that  the  property 
was  far  in  excess  of  her  indebtedness.  She  also  pleaded 
that  as  to  the  lands  conveyed  to  her  sisters,  these  were 
always  intended  by  Kobert  Steen,  their  father,  for  the  use 
of  the  family,  although  vested  in  her.  The  3  sisters  plead- 
ed that  Emily  Steen  always  had  and  still  asserted  that  the 
will  of  John  Cyril  Steen  was  null  and  void,  because  he  was 
not  when  he  made  it  competent,  that  she  had  brought  the 
action  I  have  mentioned,  and  that  it  was  not  proceeded  with 
but  discontiQued,  upon  terms  that  plaintiff  should  convey 
the  homestead  to  them,  and  that  it  was  in  pursuance  of 
this  arrangement  that  the  deed  was  made.  They  also 
claimed  the  land  by  virtue  of  the  Statute  of  Limitations; 
and  pleaded  further  that  the  will  of  John  Cyril  Steen  was 
null  and  void,  and  that  in  any  case  plaintiff  had  only  a 
one-fourth  interest  in  the  homestead;  and  finally  that  even 
by  the  will  she  had  only  a  life  estate. 

In  an  examination  in  that  action  the  plaintiff  swore 
that  the  conveyance  was  made  because  her  sisters  were  at- 
tacking the  will.  The  case  was  set  down  for  trial  at  Corn- 
wall for  May,  1904,  and  was  from  time  to  time  adjourned. 
Negotiations  were  entered  into  with  the  solicitor  for  the 
bank,  Mr.  Leitch,  by  Mr.  Smith,  actiug  upon  the  instruc- 
tions of  Alice  for  herself  and  Emily  and  Mary  Ann,  her 
sisters.  These  negotiations  were  carried  on  with  the  full 
knowledge  and  approval  of  plaintiff  and  her  solicitors; 
and  it  was  arranged  on  or  before  2nd  December,  1904,  by 
Mr.  Smith  and  Mr.  Leitch  that  Alice  Gertrude  Steen  (the 
defendant  in  this  action)  should  pay  a  certain  sum,  and  that 
then  the  bank  would  abandon  all  claim  to  the  homestead. 
About  thifi  time  and  between  2nd  and  11th  December,  1904, 
the  mistake  in  the  deed  was  discovered  for  the  first  time, 
whereupon  plaintiff  at  once  declared  that  she  never  had 
intended  to  convey  the  homestead  at  all — and  the  sisters 
parted  forces.  This  pretence  by  plaintiff  was  baseless,  as 
I  think  is  admitted.  Then  the  solicitors  for  the  bank  and 
for  the  defendant  arranged  a  new  contract,  which  was  com- 
pleted by  19th  December.    This  recites  that  the  bank  l\eld 
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certain  property  of  Olive  Steen  in  British  Columbia  as 
security  for  her  indebtedness,  which  was  expected  to  realize 
only  a  small  sum;  and  further  recited  that  defendant  had 
agreed  to  pay  $3,500  in  cash  for  the  balance  of  the  judgment 
held  by  the  bank  in  British  Columbia,  which  should  remain 
after  crediting  thereon  the  proceeds  of  all  the  said  property 
which  the  bank  held  in  British  Columbia  as  security.  And 
then  follows  the  operative  part:  "  Now,  therefore,  the  plain- 
tiffs (the  bank)  as  a  settlement  of  the  said  action  (in  On- 
tario) agree  to  accept  the  said  sum  of  $3,500  from  the  said 
Alice  Gertrude  Steen,  and  to  transfer  and  assign  to  her 
the  said  judgment  which  they  now  hold  against  the  said 
Olive  Steen  when  and  as  soon  as  they  shall  have  disposed 
of  the  said  property  which  they  hold  as  aforesaid  in  British 
Columbia,  said  assignment  to  include  only  the  balance  due 
to  the  plaintiffs  after  crediting  the  proceeds  of  the  said 
property.  And  the  plaintiffs  further  agree  to  allow  the  said 
Alice  Gertrude  Steen  to  prosecute  this  action  to  judgment 
against  the  said  Olive  Steen  in  plaintiffs^  name  and  to  as- 
sign the  said  judgment  so  to  be  recovered  herein  to  her  the 
said  Alice  Gertrude  Steen  for  the  balance  that  may  remain 
owing  theireunder  as  aforesaid.^^ 

The  $3,600  was  forthwith  paid  by  Alice  Gertrude  Steen, 
who  became  alarmed  at  the  position  taken  by  plaintiff 
Olive,  who  was  now  openly  contending  that  the  land  was 
all  her  own.  Consequently  Alice  Gertrude  Steen  caused  an 
action  to  be  brought  in  the  High  Court  of  Justice,  in  the 
name  of  herself  and  her  two  sisters,  against  Olive,  and 
caused  a  certificate  of  lis  pendens  to  be  registered  against 
the  land — no  doubt  to  prevent  Olive  from  dealing  with  the 
land  before  a  writ  of  fieri  facias  could  be  obtained  in  the 
bank's  action  then  pending.  This  action  was  proceeded 
with  so  far  as  it  was  necessary  to  obtain  judgment  in  the 
Court  in  Ontario  upon  the  British  Columbia  judgment,  and 
also  as  to  the  other  pieces  of  land  not  material  to  be  con- 
sidered here.  The  case  was  tried  at  Cornwall,  before  the 
late  Mr.  Justice  Street,  on  the  11th  January,  1905,  ajid 
resulted  in  a  judgment  in  favour  of  the  bank  for  $7,609 
and  costs  .  .  .  taxed  at  $336.12.  Execution  for  the 
$7,609  was  placed  in  the  sheriff^s  hands  on  26th  January, 
1905,  and  for  the  costs  on  18th  May,  1906. 

Mr.  Leitch  continued  to  have  the  conduct  of  the  action 
for  the  bank  (nominally),  and  he  directed  the  sheriff,  to 
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sell  the  lands.  The  sheriflE  advertised  in  the  Ontario  Ga- 
zette for  more  than  3  months  and  in  the  Cornwall  Standard 
for  4  snccessive  weeks  before  the  sale,  and  for  3  months 
kept  posted  on  the  door  of  the  court  house  and  in  the  oflSce 
of  the  Clerk  of  the  Peace  a  proper  notice  of  the  sale  to 
be  had  upon  the  26th  April,  1906.  The  plaintiff  here 
complains  that  the  advertisement  was  not  prominent  enough; 
but  I  can  find  nothing  to  complain  of  in  that  respect.  Both 
the  sheriff  and  Mr.  Leitch  made  more  than  usually  care- 
ful inquiry  as  to  the  price  the  property  should  bring,  and 
the  sheriff  made  up  his  mind  in  good  faith,  and  I  think  on 
sufficient  grounds,  that  if  the  property  realized  $5,000  it 
would  be  a  good  sale.  Mr.  Leitch  from  his  inquiries  came 
to  the  conclusion  that  $5,000  would  be  the  outside  figure. 
A  great  deal  of  evidence  was  given  at  the  trial  as  to  the 
value  of  the  land;  aad  I  have  come  to  the  conclusion  from 
having  seen  the  witnesses  that  $5,500  was  not  only  not  an 
xmdervalue,  but  that  it  was  as  large  a  sum  as  the  property 
could  be  expected  to  realize  at  an  auction  sale,  had  the 
advertising  been  of  the  most  extensive  character.  The 
sale  for  $5,500  to  Alice  Gertrude  Steen,  the  defendant, 
was  not,  I  find,  at  an  undervalue. 

Plaintiff  was  anxious  at  all  hazards  to  delay  the  sale, 
and  her  solicitor  used  every  means  that  he  could  think 
of  to  obtain  a  delay.  Plaintiff  seems  to  have  thought  that 
if  she  could  get  delay,  she  might  be  able  to  secure  money; 
and  buy  the  property  herself — and  so  her  solicitor  in- 
formed the  sheriff.  This  expectation  was,  I  think,  not 
well  founded.  The  sheriff  declined  to  delay  the  sale,  for 
reasons  that  I  think  were  sufficient.  Thereupon  the  solici- 
tor came  to  the  sheriff's  office  at  the  opening  of  the  sale, 
and  handed  the  sheriff  a  letter,  pointing  out  that  there 
was  a  lis  pendens  upon  the  property  and  forbidding  the 
sale  until  the  lis  pendens  should  be  removed.  He  asked 
that  this  letter  should  be  read  at  the  sale.  The  sheriff,  con- 
sulting Mr.  Leitch  and  Mr.  Smith,  was  advised  by  them 
not  to  read  the  letter,  as  that  might  dampen  the  sale.  The 
solicitor  then  himself  stated  to  those  present  the  objection 
he  was  tajdng.  Mr.  Smith  explained  fully  that  he  was  the 
solicitor  who  had  registered  the  lis  pendens,  that  the  writ 
of  summons  never  had  been  served  and  had  lapsed,  and  that 
the  lis  pendens  was  therefore  now  a  nullity.  Plaintiff's 
solicitor  went  away,  and  then  came  back  and  openly  con- 
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tended  that  plaintiff^s  interest  should  have  been  stated,  that 
she  had  no  interest  in  some  of  the  land  mentioned,  that 
her  interest  was  doubtful,  and  ought  to  have  been  stated 
accurately.  Mr.  Leitch  openly  explained  that  whatever 
interest  she  had  would  be  sold.  No  other  objection  was 
taken  by  plaintiffs  solicitor,  and  all  these  objections  were 
taken  simply  that  there  might  be  no  sale,  and  not  because 
plaintiff  or  her  solicitor  thought  that  any  alleged  irregu- 
larities would  affect  the  sale.  Bids  were  made  by  Mr. 
Leitch,  Dr.  Stacey  (a  man  of  means  in  Cornwall),  Mr. 
Smith,  and  defendant  —  the  defendant's  last  bid,  i.e.,  for 
$5,500,  being  accepted.  No  evidence  was  given  shewing 
or  tending  to  shew,  nor  is  it  contended  as  a  fact,  that  any 
defect  or  irregularity  in  the  advertisements  did  prevent  a 
single  intending  buyer  from  attending  or  bidding,  or  that 
it  did  lower  the  price  obtained  by  one  dollar.  And  I  find 
as  a  fact  that  nothing  of  the  kind  did  take  place.  The 
farm  having  been  sold  to  defendant,  she  paid  her  money, 
$5,500,  to  the  sheriff  by  cheque. 

Plaintiff  thereupon,  with  a  full  knowledge  of  all  that 
had  taken  place,  arranged  with  her  solicitors  that  tfiey 
should  bring  an  action  against  her  and  share  in  the  pro- 
ceeds of  the  sale,  thereby  allowing  her  to  have  the  benefit 
of  the  sale  to  that  extent  at  least.  This  was  done,  and 
the  $5,500  was  divided  between  the  defendant  and  the 
plaintiffs  solicitors,  the  bank  directing  that  the  defendant 
should  receive  the  dividend  to  be  allotted  to  the  bank's 
judgment.  Plaintiff  received  credit  upon  her  bill  of  costs 
for  the  amount  allotted  to  her  solicitors. 

This  action  was  brought  on  the  19th  June,  1906;  it  was 
alleged  therein  by  plaintiff  that  there  were  irregularities 
in  the  sale;  that  the  sale  was  fictitious  and  at  an  under- 
value; and  plaintiff  asked  that  the  sale  and  the  sheriff's 
deed  should  be  set  aside;  and  that  it  should  be  declared 
that  defendant  holds  the  land  simply  as  security  for  the 
$3,500,  and  that  plaintiff  might  be  allowed  to  redeem. 

The  defence  sets  out  that  the  will  of  John  Cyril  Steen 
was  and  is  invalid;  that  plaintiff  intended  to  convey  the? 
homestead  to  defendant  and  her  sisters;  that  this  had 
always  been  iutended  by  Eobert  Steen  for  the  benefit  of 
the  3  sisters  (not  including  plaintiff);  that  they  contested 
the  will  of  their  brother,  and  the  conveyance  was  in  set- 
tlement of  the  dispute;  and  then  set  out  the  proceedings 
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resnltiog  in  the  agreement  between  defendant  and  the 
bonk;  denied  all  impropriety;  and  asked  by  way  of  counter- 
claim to  have  the  conveyance  reformed.  By  an  arrange- 
ment made  at  the  trial  this  counterclaim  was  not  proceeded 
with;  and  any  judgment  in  this  action  will  be  without  pre- 
judice to  an  action  for  the  rectification  of  the  convey- 
ftnee  that  any  one  may  see  fit  to  bring. 

It  is  contended  for  plaintiff  that  the  same  right  of 
action  exists  against  defendant  here  that  would  exist  if 
the  execution  creditors  had  bought,  and  the  action  were 
against  them.  Then  it  is  said  that  the  sale  was  irregular 
because  (1)  of  the  lis  pendens  not  having  been  renxoved; 
(2)  the  advertisement  is  defective  because  the  land  is  not 
advertised  for  sale,  but  only  ^^  all  the  right,  title,  and  inter- 
est of  Olive  Steen^^  in  the  land;  (3)  and  also  because  what  is 
advertised  is  all  the  right,  title,  and  interest  of  Olive  Steen 
...  in  the  .  .  .  west  half  of  lot  27  and  the 
east  half  of  28  in  the  1st  concession,  etc.,  whereas  she  had 
an  interest  only  in  that  part  of  such  land  south  of  the 
Grand  Trunk  Railway;  (4)  and  because  it  did  not  comply 
with  Con.  Eide  882  and  contain  "  some  reasonably  definite 
description  of  the  land,"  or  with  Con.  Kule  881  (a)  and 
specify  "the  particular  property  to  be  sold;"  (5)  and  it  was 
in  the  wrong  place  in  the  paper;  (6)  that  the  bidding  was 
not  bona  fide;  and  (7)  that  the  sale  was  at  an  undervalue. 

I  have  dealt  with  (5)  and  (7),  and  I  now  hold  that  the 
bidding  was  bona  fide,  and  thereby  dispose  of  (6). 

The  following  cases  were  cited  ...  by  Mr.  Maclen- 
nan  for  plaintiff:  McDonald  v.  Cameron,  13  Gr.  84;  Pitz- 
gibbon  V.  Duggan,  11  Gr.  188;  Bebee  v.  Begbe,  6  Moo.  Ind. 
App.  510;  Malloch  v.  Plunkett,  9  Gr.  556. 

Mr.  Pringle  for  defendant  cited  Patterson  v.  Todd,  24 
r.  C.  B.  296;  Osborne  v.  Kerr,  17  U.  C.  B.  134;  Delisle  v. 
Dewitt,  18  U.  C.  R.  155;  Lee  v.  Howes,  30  U.  C.  K.  292; 
Kerr  v.  Bain,  11  Gr.  423;  Be  Davis,  17  Gr.  603;  Chalmers 
V.  Pigott,  11  Gr.  475;  an^  relied  also  upon  the  cases  cited 
for  plaintiff. 

The  rule  seems  to  be  that  a  purchaser,  even  though 
be  be  execution  creditor,  is  not  affected  by  such  irregu- 
larities 86  are  complained  of  here  unless  (in  the  case  of 
an  execution  creditor)  he  interferes  with  the  conduct  of 
the  sale  by  the  sheriff,  and  the  result  of  such  interference 
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is  that  the  sale  is  not  properly  advertised  or  conducted, 
and  takes  place  under  circumstances  of  disadvantage  to  the 
debtor.  I  think  that  there  was  no  interference  with  the 
sheriff  by  the  purchaser,  and  further  that  the  sale  did  not 
take  place  under  any  circumstances  of  disadvantage  to  the 
debtor,  and  that  the  advertisement  was  sufficient,  and  the 
conduct  of  the  sale  unexceptionable. 

Even  if  the  sale  were  to  be  set  aside,  the  land  must 
be  held  by  defendant  "  as  a  security  for  the  amount  of  the 
execution  with  costs  and  expenses :"  McDonald  v.  Cameron, 
13  Gr.  at  p.  103.  And,  taking  the  view  most  favourable 
to  plaintiff,  defendant  by  her  agreement  with  the  bank  is 
entitled  to  hold  so  much  of  the  judgment  as  is  the  balance 
after  deducting  the  proceeds  of  the  property  placed  by 
plaintiff  in  the  hands  of  the  bank  in  British  Columbia  and 
in  their  hands  at  the  time  of  the  agreement.  Plaintiff  has, 
herself,  with  a  full  knowledge  of  all  the  facts,  settled  the 
amount  to  be  received  from  her  property  by  the  bank  by 
arranging  and  carrying  out  a  release  of  this  property  for 
$2,000;  and  she  cannot  be  heard  to  say  that  the  amount 
to  be  deducted  from  the  total  judgment,  to  arrive  at  the 
interest  of  defendant  in  the  judgment,  is  in  excess  of 
$2,000.  Defendant  thus  has  an  interest  in  the  judgment 
.  .  .  amounting  to  $6,404.83  and  interest  from  26th 
March,  1906. 

Whatever  claim  plaintiff  might  make  against  the  bank 
.  .  .  (and  this  judgment  will  be  without  prejudice  to 
any  such  claim),  it  seems  to  me  that  what  defendant  got 
was  the  right  to  every  dollar  of  the  judgment  except  what 
might  be  realized  out  of  the  British  Columbia  property. 
She  may  be  considered  as  taking  the  chance  of  this  amount 
being  more  or  being  less,  and  paying  $3,500  on  such  chance. 

Defendant  offered  in  open  Court  and  formally  to  accept 
$6,000,  but  plaintiff  refused  to  pay  more  than  $3,500  and 
interest,  less  the  costs  of  the  action.  I  think  plaintiff 
cannot  succeed  in  reducing  the  amount  for  which  the  land 
is  security  in  any  case  to  less  than'  has  been  offered. 

But  I  think  there  is  another  ground  upon  which  plain- 
tiff must  fail.  With  a  full  knowledge  of  all  the  facts  she 
participated  in  the  proceeds  of  the  sale.  This  is  a  rati- 
fication of  the  sale.  It  is  clear  that,  whatever  irregularities 
may  exist,  ratification  by  the  debtor  will  be  sufficient  to 
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validate  the  sale:  Doe  d.  Bissett  v.  McLeod,  3  U.  C.  B.  297. 

[Eeference  to  Clark  v.  Phinney,  25  S.  C.  B.  633.] 
Action  dismissed  with  costs. 


January  14th,  1907. 

divisional  court. 

EMPEY  V.  PICK. 

Po^mt  and  Child — Conveyance  of  Farm  hy  Father  to 
Daughters — Agreement  for  Maintenance — Action  to  Set 
Aside — Evidence — Mental  Capacity — Improvidence — Lack 
of  Mndependeni  Advice. 

Appeal  by  defendants  from  judgment  of  Clute,  J.,  at 
the  trial  at  Woodstock,  in  favour  of  plaintiff  in  an  action 
to  set  aside^  a  conveyance  to  defendants,  two  of  the  daughters 
of  David  Empey,  deceased,  by  the  deceased,  of  a  100  acre 
fann  in  the  county  of  Oxford,  upon  the  ground  that  the 
deceased  made  a  gift  of  the  farm  to  these  two  daughters, 
to  the  exclusion  of  the  rest  of  his  family,  without  inde- 
pendent advice  and  improvidently. 

W.  M.  Douglas,  K.C.,  and  W.  C.  Brown,  Tilsonburg,  for 
defendants. 

J.  S.  McKay,  Woodstock,  and  B.  McKay,  for  plaintiff. 

The  judgment  of  the  Court  (Boyd,  C,  Maclaren,  J.A., 
Mabee,  J.),  was  delivered  by 

Boyd,  C: — The  transaction  here  impeached  was  sub- 
stantially such  a  one  as  was  under  the  consideration  of  the 
Court  in  Be  Johnson,  20  Ch.  D.  389,  where  an  aged  and 
bed-ridden  woman  conveyed  all  her  farm  property  to  two 
daughters,  who  were  to  pay  the  debts  in  connection  with 
the  land,  and  to  provide  the  mother  during  her  life  with 
a  house,  food,  clothes,  and  medical  or  other  attendance,  in 
such  a  manner  as  she  had  been  accustomed  to.  This  was 
upheld  as  against  creditors,  and  it  wa^  characterized  by  Mr. 
Justice  Fry  as  "a  perfectly  honestly  intended  family  ar- 
rangement:^^ p.  396. 
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The  trial  Judge  in  this  case  interfered  with  reluctance, 
upon  the  ground  that  sufficient  evidence  was  not  given  to 
support  the  transaction.  He  gives  credit  to  the  testimony 
of  the  daughters  benefited,  and  speaks  of  their  demeanour 
in  the  witness  box  as  "  frank  and  fair/'  but  regrets  that  he 
feels  compelled  to  set  aside  the  conveyance.  Though  the 
case  is  very  close  to  the  boundary,  I  think  what  was  done 
may  be  upheld  without  doing  violence  to  any  established 
rules. 

The  father  was  81  when  he  died;  when  he  made  the 
disposition  of  his  property  in  1901,  he  was  77  years  of  age. 
The  property  conveyed  was  worth  $5,000,  subject  to  a  mort- 
gage at  first  for  $1,600  and  afterwards  raised  to  $2,500  in 
order  to  pay  off  debts  and  obligations  by  the  daughters, 
and  it  was  charged  with  the  maintenance  of  father  and 
mother  during  life,  and  also  with  a  benefaction  of  $200  to 
the  youngest  daughter  Elva. 

The  father  had  sustained  an  injury  by  being  thrown 
from  a  horse  in  1895,  and,  though  greatly  prostrated  physi- 
cally and  mentally  for  some  months,  he  ultimately  made 
a  very  fair  recovery,  and  was  restored  to  mental  compe- 
tence, so  that  he  passed  a  successful  examination  on  this 
head  before  two  doctors,  who  examined  him,  at  the  request 
of  his  sons,  in  the  spring  of  1901.  His  physical  condition 
induced  him  to  give  a  power  of  attorney  to  his  daughter 
Laura  to  transact  his  business — he  could  not  be  bothered 
with  its  details — and  it  was  this  which  probably  led  to  the 
sons  making  investigation  as  to  his  condition.  The  inquisi- 
tion appears  to  have  been  very  distasteful  to  the  father. 
He  spoke  of  it  as  a  trouble  and  disturbance,  that  they  were 
trying  to  drive  him  crazy,  and  take  him  away,  and  that 
they  need  never  expect  anything  from  him.  The  physi- 
cians who  examined  him  in  May,  1901,  agree  in  the  report 
(which  is  in  writing),  "that  he  is  a  man  who  understood 
right  from  wrong — somewhat  defective  memory,  and  that 
he  could  be  easily  influenced,  but  that  he  understands  what 
he  is  doing  and  can  so  direct  that  his  wishes  may  be  pro- 
perly carried  out.''  Dr.  Welf ord,  who  was  also  examined  for 
the  plaintirf,  supplements  this  by  saying  that  he  would  not 
reply  till  he  understood,  and  all  his  replies  were  in  keeping 
with  a  man  who  understood;  several  of  his  replies  smart 
and  intelligent;  they  talked  to  him  of  selling  and  conveying 
land,  and  he  quite  understood  about  it.  Asked  as  to  man- 
agement of  farm  by  his  daughters  and  whether  he  wished 
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any  change  and  he  said  he  was  satisfied;  he  knew  almost 
to  the  number  of  the  square  feet  of  land  he  had.  .  .  . 
I  think  he  would  properly  convey  as  a  rational  man  would. 

The  family  physician  was  examined  for  the  defence, 
and  said  that  his  mental  condition  was  not  impaired  after 
that  time  and  up  tUl  his  death.  This  man,  Dr.  Lankester, 
says  that  he  would  know  property  and  what  he  was  doing 
with  it,  and  that  he  would  converse  intelligently  and  was 
competent  to  make  a  deed  down  to  the  last.  He  does  not 
agree  with  the  opinion  of  Dr.  Welford  that  he  could  be 
easily  influenced;  he  was  not  easily  influenced.  In  response 
to  the  Judge  he  say,  in  difficult  matters,  if  he  was  irri- 
tated or  bothered  to  the  point  of  nervous  exhaustion,  he 
might  perhaps  yield  a  point  if  severely  pressed  upon  him, 
and  might  not  be  able  to  resist  continued  importunity.  His 
senses  were  in  good  active  condition,  sight,  speech,  hearing. 
A  fairly^  well  educated  man,  who  read  a  great  deal,  and  was 
naturally  of  shrewd  intelligence. 

His  general  character  was  not  changed  after  the  re- 
covery from  his  injury.  He  was  described  by  one  ^ho 
knew  hiTn  best — ^his  wife — ^as  a  man  who  was  always  de- 
sirous to  keep  his  word  and  promise — a  man  who  would 
have  his  own  way— one  who  was  not  to  be  coaxed  or  per- 
suaded or  influenced  to  do  what  he  did  not  wish  to  do. 

The  result  of  the  decision  in  appeal  is  to  leave  the 
propeirty  to  be  divided  as  upon  an  intestacy,  and  it  cer- 
tainly runs  counter  to  the  clear  and  frequently  expressed 
wishes  of  the  deceased.  He  said  time  and  again  and  down 
to  the  time  of  the  impeached  transaction  that  he  meant 
to  give  his  property  to  those  who  took  care  of  him,  and 
that  was  his  daughters,  who  lived  with  him  to  the  end, 
and  not  to  his  sons,  with  whose  conduct  he  was  not  satis- 
fied (and  probably  not  without  good  reason),  as  the  evi- 
dence indicates,  and  the  trial  Judge  comments  upon.  His 
expressed  intention  was  not  to  make  a  will  (as  his  wife 
tells  us),  and  he  well  understood  the  effect  of  a  deed  as 
distinguished  from  a  will. 

The  general  intention  as  to  the  disposal  of  his  farm 
seems  to  have  taken  more  distinct  form  after  the  visit  of 
the  physicians  in  1901,  and  in  August  of  that  year  he 
spoke  to  his  daughters  and  gave  them  to  understand  that 
papers  might  be  prepared  to  secure  the  farm  to  them,  and 
to  him  and  his  wife  a  comfortable  home  and  support  for 
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the  rest  of  their  lives.  As  carried  out  in  the  documeats 
impeached^  the  scheme  does  not  appear  to  be  improvident^ 
but  sensible  and  prudent — ^having  regard  to  the  fact  that 
he  knew  his  daughters  well  and  had  long  lived  with  them 
upon  satisfactory  relations  both  as  to  the  management  of 
tlic  place  and  in  their  personal  care  for  the  comfort  of  their 
parents.  The  daughters  personally  undertook  to  support 
the  parents  in  a  home  upon  the  lands^  and  this  was  made 
an  express  charge  upon  the  property.  The  deed  was  also 
given  in  consideration  of  past  services  which  had  been  ren- 
dered for  many  years  without  money  compensation.  The 
documents  were  prepared  by  one  who  had  been  solicitor  for 
the  father^  and  were  laid  in  a  place,  to  which  the  father  had 
access,  where  such  papers  were  kept.  The  papers  were  in 
accordance  with  his  instructions,  as  the  daughter  says,  and 
they  were  not  signed  for  a  considerable  time  after  they 
were  brought  to  the  house.  (The  registration  of  them  is 
in  March,  1902.)  He  had,  therefore,  plenty  of  leisure  to 
consider  them — ^had  sufficient  understanding  to  know  their 
meaning  and  purport,  and  he  was  not  solicited  to  execute 
them.  That  appears  to  have  been  done  of  his  own  motion 
voluntarily  and  deliberately;  he  appeared  one  day  with  them 
in  the  dining  room,  bringing  them  in,  and  sitting  down  read 
them  through,  and  then  he  and  his  wife  signed  their  names 
in  the  presence  of  the  hired  man  and  one  daughter — ^not 
the  one  who  had  brought  the  papers  to  the  house.  The 
other  daughter  coming  in  afterwards,  all  were  signed  in 
the  presence  of  the  same  witness.  The  daughter  says  that 
the  father  suggested  the  gift  to  Elva  of  $200,  and  this 
clause  is  written  into  the  end  of  the  typewritten  agreement 
— though  no  evidence  is  given  when  it  was  added,  but  it 
was  before  execution,  and  is  initialled  by  the  witness.  The 
contents  and  purport  of  these  papers  had  been  talked  over 
shortly  before  signing  between  the  father  and  mother  and 
the  two  daughters.  If  it  be  that  the  old  man  was  sus- 
ceptible of  being  swayed  by  importunity,  there  is  no  evi- 
dence that  any  such  pressure  or  solicitation  was  used  in 
order  to  procure  or  induce  his  signature.  The  disposition 
of  property  was  a  reasonable  one  to  make;  it  was  entered 
upon  without  haste  or  secrecy  or  importunity — ^it  was  carried 
out  in  accordance  with  the  often  expressed  intention  of 
the  father  continued  dovni  to  the  time  of  its  completion; 
and  for  4  years  thereafter  the  fruits  of  it  were  enjoyed  by 
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the  parents  without  any  evidence  of  discontent  or  dissatis- 
faction till  the  death  of  the  father.  Even  now  the  mother 
adheres  to  and  approves  of  the  arrangement,  which  appears 
to  have  been  disturbed  without  any  adequate  warning  or 
notice  given  to  her.  She  is  not  a  party,  to  the  record — 
nor  is  the  younger  sister  from  whom  the  donation  of  $200 
has  been  taken  ex  parte. 

The  evidence  satisfies  me  that  the  father  understood 
what  was  being  done,  and  approved  of  it  afterwards  till 
the  day  of  his  death.  This  is  a  fact  of  great  significance^ 
in  the  face  of  which  the  family  arrangement  should  not 
lightly  be  disturbed.  See  Phillipson  v.  King,  31  Beav.  631. 
The  tests  which  were  laid  down  in  Cork  v.  Lambton,  15 
Beav.  634,  appear  to  my  mind  to  co-exist  in  this  case, 
viz.,  that  the  transaction  was  righteous  or  just  and  that 
the  documents  were  executed  voluntarily  and  deliberately 
with  knowledge  of  their  nature  and  effect. 

The  advice  of  an  independent  solicitor  or  other  person 
is  not  a  sine  qua  non,  if  it  is  otherwise  made  to  appear 
that  the  transaction  was  not  promoted  or  obtained  by  undue 
influence,  and  is  in  itself  a  reasonable  one,  having  regard 
to  all  the  circumstances  of  the  case. 

My  judgment  would  be  to  aflSrm  the  transaction,  restore 
the  deed,  and  agreement,  and  dismiss  the  action  with  costs. 


BiDDELL,  J.  January  16th,  1907. 

TRIAL. 

MeKINNON  V.  GILLARD  No.  1. 
MeKINNON  V.  GILLARD  No.  2. 

GILL^D  V.  MeKINNON. 

GILLARD  V.  CUTHBERT. 

Fraudulent  Conveyance — Intent  to  Defeat  Creditors — Marriage 
Settlement — Evidence  of  Fraud— Inferences — Conveyance 
Inf  Hushand  to  Wife — Pretended  Consideration — Dower  in 
oiher  Properties — Value  of  Land — Charges  thereon — WiU 
— Precatory  Trust — Oift  of  Cattle — Crops  Grown  on  Land 
Conveyed — Seizure  under  Execution — Interpleader  Issues 
— Evidence — Admissibility— Depositions  of  Parties  in  other 
Actions, 

Interpleader  issues  and  actions  by  execution  creditors 
to  set  aside  conveyances. 
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Q.  H.  Watson,  K.C.,  and  F.  T.  Costello,  Alexandria,  for 
plaintiff  in  the  first  two  cases  and  for  defendant  in  the 
latter  two. 

F.  K  Hodgins,  K.C.,  and  G.  G.  McPherson,  K.C.,  for 
defendant  in  the  first  two  actions  and  for  plaintiff  in  lat- 
ter two. 

KiDDELL,  J. : — Alexander  A.  McKinnon  in  1903  was  the 
owner  of  the  east  half  of  lot  36  in  the  3rd  concession  of 
the  township  of  Lochiel,  less  some  10  acres;  and  he  was  in 
that  year  living  upon  this  land  (which  may  conveniently 
be  called  the  homestead)  with  his  family — ^his  wife  Jennie 
McKinnon,  about  63  years  of  age,  who,  being  a  widow  at 
the  time,  became  the  second  wife  of  Alexander  A.  Mc- 
Kinnon about  1900;  a  son,  John  A.  McKinnon,  son  of  a 
former  wife,  and  then  a  young  man  rather  inclined  to  be 
"  reckless,^'  that  is,  to  indulge  in  intoxicants  occasionally; 
and  a  sister,  Margery  McKinnon,  of  about  65  or  66  year^ 
of  age.  To  the  homestead  the  elder  McKinnon  was  very 
niiuch  attached,  both  he  and  his  father  having  been  born 
and  having  liveli  all  their  lives  upon  the  place,  and  his 
grandfather  having  came  there  an  immigrant  from  another 
land  when  a  mere  lad,  and  hjaving  lived  there  the  remainder 
of  his  days.  The  son  John  was  the  owner  of  the  north  90 
acres  of  tha  west  half  of  the  same  lot.  This  had  also  been 
in  the  family  for  a  long  time.  John  had  received  it  by 
deed,  apparently  voluntary,  from  his  brother  Donald,  who 
liad  received  it  under  the  will  of  his  great-uncle  fionald 
McKinnon.  Alexander  was  the  owner  also  of  the  south  15 
acres  of  the  west  half  of  lot  No.  36  in  the  3rd  concession 
and  of  the  south  half  of  lot  No.  35  in  the  4th  concession  of 
the  same  township.  In  December,  1903,  one  Duncan  J. 
McKinnon,  who  was  a  clerk  in  Kingston  and  a  nephew 
of  Alexander,  having  "gone  through^^  $11,000  of  his  em- 
])loyer^s  money,  came  to  the  homestead,  and  there  induced 
Alexander  and  John  to  make  a  promissory  note  for  $11,- 
000  due  one  year  after  date  with  interest  at  6  per  cent. 
per  annum.  He  assured  them  that  he  would  pay  the  lia- 
bility himself,  and  represented  that  he  had  or  would  have 
his  life  insured  for  $10,000  or  more.  The  insurance  prem- 
ium of  $800,  which  it  was  represented  it  would  take  to 
keep  the  policy  alive,  Duncan  agreed  to  pay  himself,  but 
he  induced  Alexander  and  John  to  sign  a  guaranty  that 
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the  amount  of  the  premium  shonld  be  paid.  This  was  about 
the  18th  or  19th  December.  Almx>8t  immediatisly  after 
the  "  papers^^  were  signed,  Alexander  became  anxious  about 
the  note,  went  to  Kingston,  and  used  all  his  endeavours 
to  prevent  the  note  being  negotiated.  It  appeared  that  the 
note  had  not  been  disposed  of  in  Kingston.  About  22nd 
December  Duncan  J.  met  John,  and  was  taken  by  John  to 
the  homestead.  In  conversation  with  Alexander  he  told 
him  that  he  had  left  the  papers  with  one  Ballantyne  in 
Montreal,  and  that  it  would  be  easy  enough  to  get  them 
back.  Thereupon  Alexander  and  Duncan  went  to  Mon- 
treal, but  foimd  that  Ballantyne  had  gone  to  Stratford. 
Duncan  sent  a  telegram  to  Ballantyne  at  Stratford  to  re- 
turn the  papers.  It  appears,  however,  that  Ballantyne  had 
negotiated  the  note  with  Gillard,  and  thus  Alexander  came 
home  disappointed;  and  at  this  time,  beyond  question,  there 
was  a  good  deal  of  excitement  in  the  family  over  the  failure 
01  Alexander  to  get  back  the  papers.  Every  time  Duncan 
was  seen  about  the  matter,  then  and  for  some  time  after, 
he  said  they  "would  never  have  to  pay  a  cent — it  would 
never  be  shoved.'^  It  was  known  for  a  certainty  shortly 
after  that  Ballantyne  had  got  money  on  the  note. 

John  had  in  1902  become  engaged  (for  the  second  time) 
to  be  married  to  Margaret  Cuthbert,  now  his  wife;  and 
the  wedding  day  had,  long  before  December,  1903,  been 
fixed  for  19th  January,  1904. 

On  16th  January,  1904,  a  marriage  settlement  was 
entered  into  by  John  and  Margaret  Cuthbert — the  brother 
of  the  lady,  Donald  Cuthbert,  being  the  trustee.  This  set- 
tlement covered  all  the  land  mentioned  as  belonging  to 
John;  and  John  had  no  other  property  of  any  kind.  After 
the  wedding,  19th  January,  1904,  John  and  his  bride  went 
to  live  with  Alexander  in  the  homestead,  and  continued  till 
the  following  spring,  and  about  May,  1904,  they  went  to 
the  land  covered  by  the  marriage  settlement,  and  have  re- 
dded there  practically  ever  since.  John  had  a  team  of 
horses  of  his  own,  given  him  by  his  father,  and  Alexander 
in  May,  1904,  gave  to  his  daughter-in-law,  now  Margaret 
McKinnon,  4  milch  cows  and  2  young  heifers.  The  farm 
has  been  conducted  by  John  much,  if  not  quite,  as  though 
it  was  his  own.  On  29th  February,  1904,  Alexander  Mc- 
Kinnon conveyed  (Jane  McKinnon  joining  to  bar  her 
dower)  to  one  George  R.  Ross,  in  consideration  of  $1,050, 
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the  south  half  of  lot  No.  35  in  the  4th  concession;  and  on 
2n(i  March,  1904,  he  also  conveyed  (his  wife  joining  to 
bar  dower)  to  one  William  Kitchie,  in  consideration  of  $750, 
the  15  acre  lot.  Having  thus  denuded  himaelf  of  all  his 
property  with  the  exception  of  the  homestead  and  the  usual 
farm  implements  and  farm  stock  (amounting  to  a  few  hun- 
dred dollars),  he  on  2nd  March,  1904,  conveyed  to  his  wife 
Jennie  the  homestead,  the  alleged  consideration  being  her 
joining  in  the  other  two  deeds  to  bar  her  dower. 

In  December,  1904,  the  note  having  become  due,  an 
action  was  brought  by  William  Gillard  against  Duncan  J., 
Alexander  A.,  and  John  McKinnon,  two  other  members  of 
the  family,  and  two  others  who  were  friends.  Judgment 
having  been  obtained  by  default,  the  sheriff  seized  under 
a  writ  of  fieri  facias,  tested  18th  January,  1905,  and  ap- 
parently as  the  goods  of  John  McKinnon,  the  6  cattle 
which  had  been  given  by  Alexander  to  his  daughter-in-law, 
two  heifers,  the  oflEspring  of  certain  of  these,  and  also  some 
oats,  straw,  and  hay,  produce  in  1904  of  the  farm  men- 
tioned in  the  marriage  settlement.  These  are  the  goods 
the  subject  of  the  interpleader  issue  which  is  No.  1  of  these 
four  cases. 

This  judgment  was  set  aside,  so  far  as  to  allow  defend- 
ants in  to  defend,  but  stood  as  security. 

Thereupon  defendants  entered  an  appearance,  and  the 
action  went  on  to  trial.  It  was  tried  before  my  brother 
Britton  and  a  jury  at  Stratford  on  19th-21st  March,  1906, 
and  resulted  in  a  judgment  for  plaintiff  for  $12,365.92  and 
costs.  A  writ  of  fieri  facias  was  issued  upon  this  judgment, 
tested  6th  October,  1906,  and  under  this  writ  were  seized, 
apparently  as  being  the  property  of  John  McKinnon,  6 
cows,  being  certain  of  the  cattle  which  had  been  already 
seized,  and  some  wheat,  barley,  oats,  hay,  and  straw,  the 
produce  of  the  farm  during  the  years  1905  and  1906.  These 
goods  are  the  subject  matter  of  the  interpleader  issue  case 
No.  2.  In  both  these  Margaret  McKinnon  is  plaintiff,  and 
the  execution  creditor,  William  Gillard,  is  defendant,  and 
the  form  of  the  issue  is  as  "follows :  "  The  plaintiff  afiirms 
and  the  defendant  denies  that  certain  goods  ...  in 
and  about  a  certain  farm  in  the  occupation  of  the  plain- 
tiff (describing  it)  seized  in  execution  by  the  sheriff  .  . 
under  a  writ  of  fieri  facias  dated  on  or  about  (giving  the 
date  of  the  teste)  and  issued  out  of  the  High  Court  of 
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Justice  directed  to  the  said  sheriff  for  the  having  in  execu- 
tion of  a  judgment  of  that  Court  recovered  by  the  said 
WilUam  Gillard,  in  an  action  at  his  suit  against  D.  J.  Mc- 
Kinnon,  Donald  McKinnon,  A.  A.  McKinnon,  G.  A.  Mc- 
Kinnon,  John  A.  McKinnon,  James  D.  McGillis,  and  John 
A.  McBae^  were  at  the  time  of  the  said  seizure  the  property 
of  Margaret  McKinnon  as  against  the  said  William  Gil- 
lard/'  etc. 

Action  No.  3  is  an  action  by  the  execution  creditor 
a«?ainst  Alexander  and  Jennie,  his  wife,  to  set  aside  the 
conveyance  of  the  homestead;  while  action  No.  4  is  brought 
bv  the  execution  creditor  against  John  and  Margaret,  his 
wife,  and  also  the  trustee,  to  set  aside  the  marriage  settle- 
ment. 

I  dispensed  with  the  jury     .  I   tried  all  4  case& 

together 

Mr.  Hodgins,  acting  for  the  execution  creditor,  desired 
to  prove  certain  statements  made  upon  other  examinations 
under  oath  by  parties  to  the  various  actions,  and  to  do  this 
called  the  stenographer  who  had  taken  the  evidence.  1 
niled  that  he  might  do  this — and  indexed  that  he  must 
adopt  some  such  method  in  the  case  of  cross-examination 
upon  affidavits  and  in  examinations  for  discovery,  if  they 
were  to  bo  used  in  actions  other  than  that  in  which  the 
examination  was  taken.  Con.  Rule  461  does  not,  I  think, 
permit  reading  in  one  action  the  examination  for  discovery 
taken  in  another. 

Mr.  Watson  then  contended  that  if  any  part  of  the  ex- 
.imination  were  proved  in  this  way,  he  was  entitled  to 
have  the  remaining  part  proved  in  the  same  way  and  put 
in  evidence.  I  thought  that  the  rule  in  the  Owens  case, 
2  Br.  &  Bing.  297,  at  p.  298,  per  Abbott,  C.J.,  did  not 
extend  this  far,  but  on  Mr.  Watson  assuring  me  that  on 
more  than  one  occasion  it  had  been  so  ruled  by  the  late 
Mr.  Justice  Street,  I  decided  to  admit  the  evidence,  sub- 
ject to  objection,  and  it  was  read  accordingly.  It  was 
mainly  that  I  might  have  an  opportunity  of  carefully  con- 
Hdering  the  additional  evidence  so  given,  and  of  determin- 
ing whether  such  additional  evidence  in  any  way  modified 
the  conclusion  at  which  I  arrived  at  the  close  of  the  argu- 
ment, that  I  reserved  my  decision.  Had  such  been  tlu^ 
t«8e,  it  would  be  necessary  for  me  to  decide  wliotlier  this 
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evidence  is  admissible,  but,  as  my  impressions  at  the  trial 
are  in  no  way  changed  by  Quch  evidence,  it  is  unnecessary 
to  pass  upon  that  matter.  If  the  case  should  again  arise, 
Prince  v.  Samo,  7  A.  &  E.  627,  and  the  case  mentioned 
above,  may  require  consideration.  As  at  present  advised, 
I  think  that  Prince  v.  Samo  goes  to  the  limit,  and  the  most 
that  could  be  admitted  would  be  only  so  much  of  the  same 
examination  as  would  explain  or  qualify  the  matter  already 
before  the  Court. 

Upon  all  the  evidence  I  find  that  as  regards  the  cattle 
these  were  given  by  Alexander  to  his  daughter-in-law  Maj- 
garet,  and  that  John  never  had  any  interest  in  thenif.  If, 
then,  the  execution  creditor  is  estopped  by  the  mistake  of 
the  sheriff^s  officer  in  seizing  these  as  the  proi)erty  of 
John,  she  must  succeed.  But  I  do  not  think  that  that 
is  so.  The  execution  wasi  against  the  goods  of  Alexlander 
as  well  as  John,  and  the  issue  is  the  simple  one,  w^hether 
the  goods  were  the  goods  of  Margaret  as  against  the 
execution  creditor.  The  goods  upon  seizure  are  in  the 
custody  of  the  law,  and  it  is  well  established  that  w^here 
goods  are  in  the  custody  of  the  law,  a  writ  of  fi.  fa. 
attaches  upon  them  without  an  actual  seizure:  Beckman 
v.  Jarvis,  3  U.  C.  K.  280.  Upon  the  sheriff  c^eizing  the 
goods  as  being  the  goods  of  John,  the  writ  as  against  Alex- 
ander attaclied  upon  them  as  if  he  had  seized  under  it  upon 
them  as  goods  of  Alexander. 

The  cattle,  then,  may  be,  as  alleged  by  the  execution 
creditor,  the  goods  of  Alexander. 

As  to  the  crops  the  case  is  different.  If  the  land  be 
really  Margaret's,  the  case  cannot  bo  distinguished  from 
Cooney  v.  Sheppard,  23  A.  K.  4,  which  should  be  fol- 
lowed, although  perhaps  not  technically  ])inding  upon  a 
Judge  at  nisi  prius. 

With  these  findings,  the  onus  is  throughout  on  the  exe- 
cution creditor.  In  attacking  conveyances  and  gifts  alleged 
to  be  fraudulent,  it  is  seldom  that  the  plaintiff  can  adduce 
direct  evidence  of  a  fraudulent  intent;  he  is  driven  to 
proof  of  facts  that  would  lead  the  Court  to  the  conclusion 
that  such  an  intent  existed.  What  has  been  proved  in  this 
case  I  have  partly  detailed  already,  and  I  now  proceed  to 
consider  and  determine  the  other  facts. 

I  had  an  opportunity  of  observing  the  demeanour  of 
the  witnesses  in  the  box.     Thev  who  were  char<red  with 
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fraud  were  more  than  usually  intelligent  men  and  women. 
They  may  not  perhaps  at  the  trial  have  been  making  in 
many  cases  deliberate  and  intentional  misstatements  of 
what  was  distinctly  remembered  as  the  fact,  but  I  think 
that  very  much  more  reliance  is  to  be  placed  upon  state- 
ments made  previously,  when,  perhaps,  the  pinch  of  the 
case  was  not  appreciated.  Upon  all  the  evidence  I  am 
convinced  that  all  those  charged  with  fraud,  Alexander, 
Jennie,  John,  and  Margaret,  early  in  the  transaction  and 
before  Christmas  knew  that  a  liability  of  a  large  amount 
had  been  incurred  by  Alexander  and  John,  and  that  Alex- 
ander had  used  every  means  in  his  power  to  get  rid  of  this 
liability,  and  had  failed;  that  while  Duncan  J.  McKinnon 
had  promised  to  see  to  the  payment  of  this  himself,  they 
knew  that  this  liability  might  have  to  be  met  by  Alexander 
and  John ;  that  they  all  considered  any  attempt  by  the  credi- 
tor to  enforce  such  a  liability  as  sheer  robbery;  and  that 
they  determined  to  keep,  as  far  as  possible,  the  lands  of 
Alexander  and  John  in  the  family. 

I  find  that  as  to  the  land  of  John  there  was  no  real 
bargain  between  him  and  Margaret;  that,  knowing  as  she 
did  about  4  weeks  before  the  day  fixed  for  the  wedding, 
that  her  betrothed  husband  had  incurred  a  liability  of  some 
'?11,000,  the  arrangement  was  made  by  them  that  she  should 
pretend  to  be  umvilling  to  marry  him  without  a  marriage 
{-ottlement;  that  she  did  a  few  days  before  the  day  fixed 
for  the  wedding  make  such  a  pretence,  but  that  she  would 
have  married  him  gladly  without  any  marriage  settle- 
ment.    . 

[Ex  p.  McBurnie,  1  DeG.  M.  &  G.  446,  and  Davidson 
v.  McGuire,  27  Gr.  483,  distinguished.  Reference  also  to 
Campion  v.  Cotton,  17  Ves.  268;  Fraser  v.  Thompson,  1 
Giff.  49,  5  Jur.  X.  S.  669;  Colambine  v.  Penhall,  1  Sui.  & 
GifiF.  228;  Bulmer  v.  Hunter,  L.  R.  8  Eq.  46;  White  v. 
Stebbins,  7  U.  C.  R.  340;  Smith  v.  Moffatt,  28  U.  C.  R.  486; 
Mulholland  v.  Williamson,  12  Gr.  91,  14  Gr.  291;  Jack«on 
V.  Bowman,  14  Gr.  156;  Dalgleish  v.  McCarty,  19  Gr.  578; 
Boustead  v.  Shaw,  27  Gr.  280;  Bank  of  Toronto  v.  Irwin, 
28  Gr.  397;  Christie  v.  Burnett,  10  0.  R.  609;  Carr  v. 
Corficld,  20  O.  R.  218;  Stuart  v.  Thompson,  23  0.  R.  503; 
Tennant  v.  Gallow,  25  0.  R.  56;  Davidson  v.  Maguire,  7 
A.  R.  98;  Hickerson  v.  Parrington,  18  A.  R.  635;  Elgin 
Loan  Co.  v.  Orchard,  7  0.  L.  R.  695,  3  ().  W.  R.  781.1 
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From  all  the  cases  the  principle  to  be  laid  down  is:  (1) 
that  marriage  is  a  consideration  of  the  highest  kind;  (2) 
that  to  impeach  a  settlement  made  upon  the  alleged  con- 
sideration of  marriage  ''  it  must  be  shewn  that  it  was  either 
colourable  or  made  with  intent  on  the  part  of  the  donee,, 
the  intended  wife,  as  well  as  on  the  part  of  the  donor,  to 
defeat  or  hinder  creditors:^'  per  Spragge,  V.-C.  (afterwards 
C.J.O.),  in  MulhoUand  v.  Williamson,  12  Gr.  at  p.  94;  (3) 
that  knowledge  on  the  part  of  the  grantee  of  the  insolvent 
circumstances  of  the  grantor  is  not  sufficient:  llickerson 
V.  Parington,  18  A.  K.  6:55;  (4)  that  the  fact  that  the 
result  of  a  conveyance  is  to  defeat  creditors  is  not  con- 
clusive proof  that  the  intention  was  fraudulent:  Carr  v. 
Corfield,  20  0.  R.  218;  Ex  p.  Taylor,  18  Q.  B.  D.  295;  Ex 
p.  Mercer,  17  Q.  B.  D.  290;  In  re  Holland,  [1902]  2  Ch. 
360;  and  (5)  "that  in  each  case  you  must  look  at  the 
whole  of  the  circumstances  surrounding  the  execution  of 
the  conveyance,  and  then  ask  yourself  whether  the  convey- 
ance was  in  fact  executed  with  the  intent  to  delay  ajidf 
defeat  creditors:^'  per  Vaughan  Williams,  L.J.,  in  In  re 
Holland,  [1902]  2  Ch.  at  p.  372. 

Of  course,  since  our  statute  35  Yict.  ch.  11,  now  R.  S.  O. 
1897  ch.  115,  the  fact  that  the  conveyance  had  been  exe- 
cuted upon  a  valuable  consideration,  and  with  the  intent 
of  actually  transferring  to  and  for  the  benefit  of  the  trans- 
feree the  interest  expressed  to  be  transferred,  does  not  vali- 
date the  instrument.  The  dangerous  doctrine  of  Wood 
V.  Dixie,  7  Q.  B.  829,  so  vigorously  assailed  by  Sir  John 
Beverley  Robinson  in  White  v.  Stevens,  7  U.  C.  R.  at  p. 
341,  referred  to  and  adopted  in  Smith  v.  Moffatt,  28 
U.  C.  R.  486,  and  in  Dalgleish  v.  McCarthy,  19  Gr.  579, 
need  no  longer  be  regarded. 

Applying  these  principles  to  the  facts  of  the  present 
case,  as  cstablislied  bv  such  of  the  evidence  as  I  accept, 
I  am  of  opinion  that  there  was  the  knowledge  by  grantor 
and  grantee  of  an  indebtedness,  which  they  indeed  hoped  to 
escape,  but  feared  might  have  to  be  met,  and  an  intent  on 
the  part  of  both  to  prevent  the  only  property  the  intended 
husband  had  heing  sacrificed  to  meet  what  they — perhaps 
not  unnaturally — thought  to  be  an  unjust  claim,  no  better 
than  robbery;  that  there  was  no  real  object  other  than 
this  in  the  alleged  marriage  settlement  by  any  of  the  parties 
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thereto.  The  result  is  that  this  conveyance  will  be  set 
aside. 

As  to  the  conveyance  by  Alexander  to  his  wife  Jennie,  I 
think  the  same  result  will  follow.  The  oases  cited  on  this 
hranch  were,  amongst  others,  Forrest  v.  Laycock,  18  Gr. 
611;  Black  v.  Fountain,  :23  Gr.  174;  Morris  v.  Martin,  19 
0.  K.  564;  Beavis  v.  Maguire,  7  A.  K.  704.  The  following 
1  find  to  be  the  facts.  Both  parties  to  the  conveyance  knew 
of  the  liability,  hoped  it  might  not,  but  feared  it  would, 
result  in  Alexander  being  called  on  to  meet  it;  both  desired 
and  intended  to  prevent  the  homestead  being  sold  out  of 
the  family,  and  going  to  pay  this  unjust  claim;  the  wife 
would  have  barred  her  dower  in  the  other  two  pieces  of 
property  as  soon  as  the  husband  really  wanted  her  to  do  so; 
and  the  transaction  was  not  one  of  contract  for  valuable 
consideration,  but  a  simple  arrangement  made  by  the  hus- 
band, acquiesced  in  by  the  wife,  that  the  two  pieces  of 
property  should  be  sold  to  others,  and  the  homestead  put 
in  her  name.  The  intent  is,  I  think,  proved,  and  the  con- 
veyance cannot  stand. 

Had  it  been  necessary  to  consider  the  value  of  the  home- 
stead, and  to  consider  the  reasonableness  of  such  a  contract, 
it  is,  I  think,  obvious  that  if  the  homestead  were  worth 
over  $900,  she  was  getting  more  than  her  dower,  even 
though  her  husband  were  to  die  at  once.  For  example, 
suppose  the  homestead  were  worth  $1,200,  the  whole  value 
of  the  land  is  $1,050  +  $750  +  $1,250  =  $3,000,  of  which 
one-third  is  $1,000.  This  is  all  that  she  could  get,  even 
though  her  husband  died  at  once  without  a  will,  and  she 
elected  under  the  statute.  But  for  this,  or  rather  for  the 
possibility  of  getting  this  at  some  time,  she  is  said  to  re- 
ceive $1,200.  On  no  shewing  can  the  land  be  made  worth 
less  than  about  $2,500  or  $3,000,  even  charged  as  it  is 
with  the  maintenance  of  Margery. 

As  to  the  alleged  charge  in  favour  of  the  brothers, 
if  it  were  necessary  to  consider  this,  it  would  seem  that  this 
would  not  under  the  recent  authorities  be  considered  effec- 
tive as  a  charge.  The  provisions  of  the  will  under  which 
Alexander  Jiolds  his  land  are  as  follows:  (1)  A  devise  to 
Alexander  of  the  90  acres.  (2)  Subject  to  the  maintenance 
tnd  support  of  the  widow  (now  dead)  and  of  Margery  (now 
65  or  SQ  years  old).  (3)  "  In  the  event  of  any  of  my  sons 
•t  any  time  becoming  disabled  through  sickness  or  other 
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causes,  I  desire  that  they  shall  have  a  home  with  my  said 
son  Alexander  until  they  are  sufficiently  recovered  and 
able  to  provide  for  themselves."  It  would  appear  that  under 
the  latest  authorities  this  would  be  considered  a  mere  ex- 
pression of  desire,  "  a  pious  wish,"  and  not  a  precatory 
trust:  In  re  Diggles,  39  Ch.  D.  253;  In  re  Hamilton,  [1895] 
2  Ch.  370,  374;  In  re  Williams,  [1897]  2  Ch.  12;  Hill  v. 
Hill,  [1897]  1  Q.  B.  483,  493;  In  re  Hanbury,  [1904]  1 
Ch.  415,  419;  In  re  Oldfield,  [1904]  1  Ch.  549.  But  I  do 
not  pursue  this  inquiry.  I  do  not  think  the  question  of 
relative  value  ever  entered  into  the  mind  of  husband  or 
wife. 

As  to  the  6  cattle  and  their  offspring,  I  have  had  some 
doubt  what  disposition  I  should  make  of  the  case.  But 
upon  consideration  of  the  whole  case  and  of  the  circum- 
stances preceding  the  gift,  I  think  the  same  intent  charac- 
terized the  parties  to  that  transaction. 

The  issues  in  the  two  interpleader  matters  will  be  found 
in  favour  of  defendant.  In  the  two  other  actions  judg- 
ment will  be  entered  for  plaintiff  as  asked.  Costs  will  fol- 
low the  event.  If  there  be  any  costs  applicable  solely  to 
the  question  of  the  ownership  of  the  cattle,  these  will  not 
be  taxed  to  either  party. 


Teetzel,  J.  January  15th,  1907. 

TRIAL. 

ST.  CATHAEINES  AND  NIAGARA  POWER  AND  FUEL 
CO.  V.  THOROLD  NATURAL  GAS  CO. 

Contract — Comtnidion — Snpphj  of  Natural  Gas — Covenant 
Restricting  Supply  to  Others  than  Plaintiffs — Breadi — 
Exceptions — Supply  to  Consumers'  Company. 

Action  for  an  injunction  restraining  defendants  the 
Thorold  Natural  Gas  Co.  from  purchasing  or  receiving 
natural  gas  from  the  pipe  line  of  defendants  the  Niagara 
Peninsula  Power  and  Gas  Co.,  and  restraining  the  latter 
company  from  selling,  supplying,  or  delivering  to  the  Thor- 
old Company  any  natural  gas  from  their  lines. 
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The  plaintiff  company  were  organized  to  sell  and  distri- 
bute natural  gas  to  their  customers  in  St.  Catharines  and  sur- 
rounding municipalities;  the  other  plaintiffs  were  sharehold- 
ers therein  and  also  in  the  Niagara  Peninsula  Co.  (defen- 
dants), organized  to  develop  natural  gas  fields  and  sell 
natural  gas  in  the  county  of  Welland  and  elsewhere;  and  the 
defendants  the  Thorold  Natural  Gas  Co.  were  organized  to 
supply  natural  gas  within  the  town  of  Thorold. 

W.  Nesbitt,  K.C.,  for  plaintiffs. 

W.  H.  Blake,  K.C.,  for  defendants  the  Niagara  Penin- 
sula Power  and  Gas  Co. 

C.  A.  Moss,  for  the  other  defendants. 

Teetzel,  J.: — Plaintiffs'  rights  depend  upon  the  con- 
struction to  be  placed  upon  two  covenants  on  the  part  of  the 
Niagara  Co.  in  an  agreement  between  that  conii)any  and 
plaintiffs,  dated  24th  September,  1904.  The  first  covenant, 
after  providing  for  the  laying  of  a  main  pipe  from  the  Nia- 
gara Co.'s  gas  field  to  a  point  not  more  than  a  mile  from 
the  limits  of  St.  Catharines,  and  for  making  connection  with 
the  pipe  line  of  the  plaintiff  company,  and  installing  an  ade- 
quate regulator  at  the  point  of  connection,  pro(*ecds  as  fol- 
lows: "And  will  supply  to  the  party  of  the  second  part 
I  plaintiffs)  continuously  (unless  for  accident  or  other  un- 
foreseen occurrences)  for  a  period  of  8  years  from  15th 
November  next  (or  such  earlier  or  later  date  as  connection 
*'ith  the  pipe  line  of  the  party  of  the  second  part  is  made), 
all  the  natural  gas  supply  which  it  now  has  or  which  it  here- 
after gets  under  its  control,  except  such  as  it  requires  for 
supplying  demand  for  domestic  heating  and  cooking  pur- 
poses only  in  the  town  of  Thorold,  and  no  other  towns  or 
villages,  and  for  use  in  lighting  the  Welland  canal,  should 
the  party  of  the  first  part  at  any  time  make  a  contract  for 
such  purposes,  and  for  domestic  consumers  at  the  gas  fields 
and  along  the  line  of  the  pipe  line  .  .  .  without  consent 
of  the  party  of  the  second  part.     .     .     ." 

The  other  covenant  reads :  "  2.  The  party  of  the  first 
part  (the  Niagara  Co.)  will  not  during  the  term  6f  this  agree- 
ment supply  any  consumer  in  the  city  of  St.  Catharines  or 
the  villages  of  Merritton  and   Port  Dalhousie,  except  as 
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aforesaid  for  the  lighting  the  Welland  canal,  nor  will  the 
party  of  the  first  part  dispose  of  any  gas  to  any  other  com- 
pany or  persons  for  the  purpose  of  supplying  such  places  or 
any  other  places  or  consumers  except  Thorold  and  along 
pipe  lines,    as  set  out  in  the  next  preceding  paragraph." 

'  Shortly  before  the  commencement  of  this  action  defen- 
dants the  Niagara  Co.  entered  into  an  agreement  with  de- 
fendants the  Thorold  Co.  to  supply  such  natural  gas  as  the 
latter  might  require  for  the  purpose,  of  "  supplying  demand 
for  domestic  heating  and  cooking  purposes  in  the  town  of 
Thorold." 

Under  this  agreement,  the  Niagara  Co.  assign  all  their 
rights,  claims,  and  demands  arising  under  contracts  with 
subscribers  in  Thorold,  the  intention  of  both  parties  plainly 
being  that  the  Niagara  Co.  shall  not  supply  gas  in  Thorold 
directly  to  consumers,  but  that  the  Thorold  Co.  shall  do  so 
through  their  own  service  lines.     .     .     . 

The  contention  of  plaintiffs  is  that,  reading  the  above 
covenants  in  the  light  of  the  whole  agreement  and  the  cir- 
cumstances imder  which  it  was  entered  into,  the  intention 
of  both  parties  was  tliat  the  Niagara  Co.  should,  by  laying 
their  own  main  and  service  pipes  in  Thorold,  directly  supply 
the  consumers  in  that  town  with  natural  gas,  and  that  to 
make  an  agreement  with  another  company  to  supply  gas  at 
a  fixed  rate  per  thousand  for  distribution  among  customers 
to  be  secured  by  the  intermediate  company,  was  not  within 
the  exception  provided  for  in  each  of  the  above  covenants, 
and  therefore  a  breach  thereof.     .     .     . 

It  is  to  be  noted,  as  against  this  contention,  that,  besides 
absence  of  any  express  covenant  providing  for  it,  the  agree- 
ment contains  a  provision  limiting  the  amount  that  should 
be  expended  by  the  Niagara  Co.  for  that  purpose  in  the 
event  of  their  deciding  to  lay  pipes  in  Thorold. 

Looking  at  the  words  in  the  first  covenant  above  cited, 
'^  except  such  as  it  requires  for  supplying  demand  for  domes- 
tic heating  and  cooking  purposes  only  in  the  town  of  Thor- 
old," I  think  it  is  plain  that  the  parties  only  had  in  mind 
the  question  of  the  amount  of  gas  likely  to  be  required  to 
supply  such  demand,  and  not  the  method  by  which  it  was 
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to  be  supplied,  that  is,  whether  by  the  company  direct  to 
consumers  or  through  an  intermediate  contractor.  Nor  do 
I  think  the  negative  covenant  contains  any  further  evidence 
of  any  intention  to  restrict  the  Niagara  Co.  in  the  enjoy-  * 
ment  of  the  exception  by  limiting  them  to  the  right  of 
merely  supplying  gas  directly  to  consumers  in  Thorold.  The 
sole  purpose  of  the  latter  part  of  this  covenant  is  to  restrain 
defendants  from  supplying  other  demands  than  those  pro- 
vided for,  lest  plaintiffs  should  not  get  sufficient  to  supply 
their  own  customers.  I  do  not  think  the  language  of  the 
covenant  is  sufficient  to  prevent  the  Niagara  Co.  entering 
into  the  agreement  in  question  with  the  Thorold  Co. 

In  the  result,  therefore,  I  am  of  the  opinion  that  the 
mode  adopted  by  the  Niagara  Co.  in  supplying  customers  in 
Thorold  is  not  any  breach  of  the  agreement  with  plaintiffs, 
and  that  the  interim  injunction  should  be  dissolved  and  the 
action  dismissed  with  costs.  Defendants  may  have  the  usual 
leference  as  to  damages  arising  from  the  injunction. 


January  Ioth,  1907. 

divisional  court. 

fiE  J^YLVESTER  MANUFACTURING  CO.   v.  BROWN. 

BtaiuteS'-RetroacUvity—e  Edw.  VII.  ch  19,  sec.  22  (0.)— 
Procedure — Division  Courts — Contract — Provision  for  De- 
termination of  Forum  for  Possible  Actions — Prohibition. 

Appeal  by  plaintiffs  from  order  of  Falconbridge,  C.J., 
8  0.  W.  R.  984,  for  prohibition  to  a  Division.  Court. 

C.  A.  Moss,  for  plaintiffs. 

A.  B.  Morine,  for  defendant. 

The  C-ourt  (Mulock,  C.J.,  Teetzel,  J.,  Anglin,  J.), 
dipmissed  the  appeal  with  costs. 
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January  15th,  1907. 

divisional  court. 

Ke  KELEHEK. 

Will — Constmciion  —  Devise  —  Estate  —  Fee  Simple  or  Life  • 
Estate  with  Executory  Devise  over — "  Die  without  Lawful 
Issue  ^^ — Death  in  Lifetime  of  Testator — Lapsed  Devise — 
Annuities  and  Legacies  Charged  on  Lands  Devised — Pay^ 
tnent  by  Life  Tenant  —  Reimbursement  of  his  Estate  — 
Statute  of  Lijnitations. 

Appeal  by  James  C.  Keleher  from  order  of  Meredith, 
C.J.,  0.  W.  E.  225,  determining  certain  questions  arising 
upon  the  will  of  James  Keleher  the  elder. 

The  appeal  was  heard  by  Falconbridge,  C.J.,  Brittoi*, 
J.,  Mabee,  J. 

W.  M.  Douglas,  K.C.,  for  the  appellant. 

W.  H.  Blake,  K.C.,  for  James  Keleher  the  younger  and 
Timothy  Keheler. 

W.  E.  Middleton,  for  Sister  8te.  Philippe. 

Mabee,  J.: — I  agree  with  the  construction  placed  upon 
the  will  by  the  Chief  Justice  of  the  Common  Pleas,  8  0.  W. 
R.  225,  and  have  nothing  to  add  to  the  reasons  given  by  him 
for  the  conclusion  reached. 

On  4th  September  notice  of  appeal  from  tlie  order  was 
given,  and  on  22nd  September  an  additional  notice  of  appeal 
was  served,  in  which  an  entirely  new  point  was  raised,  and 
an  alternative  position  taken  that  had  not  been  discussed 
upon  the  original  motion  at  all.  This  appeal  is  by  James 
C.  Keleher,  as  the  personal  representative  of  Denis  Kele- 
her, and  he  now  asks  in  the  alternative  for  an  order  that  all 
sums  of  money  or  moneys  and  legacies  paid  by  Denis  Kele- 
her under  the  will  in  question,  together  with  interest  there- 
on, be  repaid  to  him,  or  that  they  be  charged  upon  the  pro- 
perty or  the  proceeds  thereof,  or  for  such  further  or  other 
order  as  the  Court  may  deem  proper. 

The  clauses  in  the  will  requiring  to  be  considered  in  con- 
nection with  this  new  contention  are  as  follows : — 
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"  1  give,  devise,  and  bequeath  unto  my  son  Denis  Kele- 
her  .  .  .  in  fee  simple  ...  lot  6  ...  to  have 
and  to  hold  the  said  freehold  lands  ...  to  him  the 
paid  Denis  Keleher,  his  heirs  and  assigns  forever,  subject 
nevertheless  to  and  charged  and  chargeable  with  the  an- 
nuity or  yearly  rent  charge  and  other  conditions  hereinafter 
mentioned;  and  I  do  give,  devise,  and  bequeath  unto  my 
wife  Johannah  Keleher  and  her  assigns  for  and  during  the 
term  of  her  natural  life  one  annuity  of  £7.10  to  be  charged 
on  and  issuing  and  payable  out  of  the  said  freehold  lands 
and  other  hereditaments  before  mentioned  and  devised  nnto 
my  said  son  Denis  Keleher,  and  to  be  paid  and  payable  quar- 
terly from  the  day  of  my  decease  in  each  and  every  year. 
1  also  give  and  bequeath  to  my  said  wife  6  hundred- 
weights of  wheat  flour,  40  hundredweights  of  potatoes, 
a  suflSciency  of  good  fuel  or  firewood,  the  grass  and 
hay  necessary  for  one  cow,  and  the  possession  of  the  dwell- 
ing-house in  which  I  now  reside  yearly  and  every  year  during 
the  term  of  her  natural  life  .  .  .  the  aforesaid  flour, 
potatoes,  grass,  and  hay  to  be  provided  and  furnished  as 
aforesaid  yearly  by  my  said  son  Denis  Keleher.  .  .  . 
That  my  said  son  Denis  Keleher  shall  pay  to  my  said  daugh- 
ter Catharine,  if  she  survive  me,  and  if  she  do  not  survive 
me,  but  die  leaving  issue,  then  to  her  issue,  the  sum  of  £50 
to  be  equally  divided  amongst  the  issue,  and  to  be  paid  in 
4  yearly  and  equal  payments  of  £12.10  each.  I  also  give 
and  bequeath  unto  my  son  Timothy  Keleher,  his  heirs  or 
assigns,  the  sum  of  £15,  to  be  paid  by  my  son  Denis  within 
7  years  after  my  decease  or  the  decease  of  my  wife,  if  she 
survives  me.  ...  I  also  give  to  my  son  Patrick,  his 
heirs  and  assigns,  £15  to  be  paid  by  my  said  son  Denis.  .  . 
I  also  give  and  bequeath  to  the  heirs  of  James  Sullivan  .  .  . 
the  sum  of  £10  to  be  paid  by  my  said  son  Denis." 

Then  follows  the  provision  that  if  Denis  should  die  with- 
out lawful  issue  of  his  body,  the  lands  should  be  equally 
divided  between  the  sons  Patrick  and  Timothy,  "  on  the 
terms,  charges,  payments,  and  conditions  hereinbefore  men- 
tioned to  be  imposed  upon  my  said  son  Denis  Keleher/' 

The  material  filed  states  that  all  the  annuities  and  lega- 
nes  provided  for  under  the  will  have  been  paid  and  satis- 
fied, and  that  Denis  received  the  rents  of  the  lot  until  his 
death  on  12th  February,  1906. 
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It  is  now  contended  that  Patrick  and  Timothy  take  sub- 
ject only  to  their  reimbursing  the  estate  of  Denis  for  the 
payments  made  by  him  under  the  provisions  of  the  will. 

Denis  must  be  held  to  have  known  the  nature  of  the 
estate  he  took  under  the  will,  and  that  in  the  event  of  his 
death  without  lawful  issue  of  his  body  the  land  was  tp  be 
equally  divided  between  Patrick  and  Timothy,  so  that  it 
cannot,  I  think,  be  argued  that  he  was  discharging  these  bur- 
dens upon  the  estate  under  any  mistake  of  title,  and  there 
does  not  appear  to  me  to  be  anything  in  the  will  that  would 
justify  him  in  thinking  that  he,  or  rather  his  estate,  was 
ever  to  be  reimbursed  in  the  event  of  the  land  going  to 
Patrick  and  Timothy.  I  am  unable  to  see  upon  what 
principle  of  law  the  Court  could  make  an  order  of  the  kind 
now  asked.  I  think  it  is  clear  .  .  .  that  the  direction 
that  the  land  should  go  to  Patrick  and  Timothy  on  the 
terms  .  .  .  imposed  upon  Denis,  was  merely  to  put  it 
beyond  question  that  he  was  preserving  the  benefits  pro- 
vided for  the  widow  and  other  legatees.  These  payments 
were  all  made  many  years  ago,  and  if  an  action  were  pend- 
ing at  the  suit  of  the  representative  of  Denis  for  the  re- 
covery of  these  moneys,  or  for  a  declaration  that  he  was 
entitled  to  a  charge  upon  the  estate  in  the  hands  of  the 
surviving  executor  for  the  sums  he  paid,  I  think  the  Stat- 
ute of  Limitations  would  be  a  good  answer. 

Furthermore,  the  gift  to  Denis  was  "subject  to  and 
charged  and  chargeable  with*^  the  payment  of  these  various 
legacies  in  question,  that  is,  the  lesser  estate  vested  in 
Denis  was  charged  with  their  payment,  just  in  the  same 
way  as  the  larger  estate  would  have  been  had  he  avoided 
the  contingency  upon  which  the  lands  were  to  go  to  Pat- 
rick and  Timothy,  and  I  think  he  must  be  held  to  have 
been  making  these  payments  with  reference  to  such  estate 
as  he  had  under  the  will;  that  he  himself  never  enter- 
tained any  idea  that  such  a  claim  as  now  advanced  could 
be  made;  and  that  the  appeal  must  be  dismissed. 

Costs  out  of  the  estate. 

Falconbridge,  C.J.,  and  Britton,  J.,  agreed  in  the 
result. 
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January  15th,  1907. 

divisional  court. 

JAMES  V.  DOmNION  EXPEESS  CO. 

Carriers — Express  Company — Contract — Perishable  Goods — 
Duty  to  Forward  by  Fast  Train — Oross  Negligence — Siib- 
agents  of  Carriers — Railway  Company — Notice — Local 
Office  of  Company — Counterclaim — Express  Charges, 

Appeal  by  defendants  from  judgment  of  Clute,  J.,  in 
faYour  of  plaintiffs  for  the  recovery  of  damages  for  the 
loss  of  part  of  two  car-loads  of  fish  shipped  by  plaintiffs 
under  a  contract  with  defendants,  from  Selkirk,  Manitoba, 
on  10th  October,  1903,  to  Toronto.  The  cars  arrived  in 
Toronto  on  loth  October.  The  trial  Judge  found  that 
the  fish  were  in  fair  condition  when  delivered  to  defendants 
at  Selkirk,  and  were  partly  bad  wheil  they  arrived  at  To- 
ronto. The  goods  were  not  forwarded  by  a  fast  passenger 
train,  but  by  what  is  called  a  stock  train. 

W.  Nesbitt,  K.C.,  and  Shirley  Denison,  for  defendants, 
contended  that  upon  the  proper  construction  of  their  con- 
tract they  had  done  all  that  was  required  of  them,  and 
were  not  liable  to  damages,  and  also  that  they  were  en- 
titled to  recover  the  express  charges  upon  their  counted 
claim,  which  was  dismissed  by  the  trial  Judge. 

6.  F.  Shepley,  K.C.,  and  G.  H.  D.  Lee,  for  plaintiffs. 

The  judgment  of  the  Court  (Boyd,  C,  Maclaren,  J.A., 
Ma  BEE,  J.),  was  delivered  by 

Boyd,  C.  : — The  engagement  of  the  express  company, 
which  is  an  undertaking  to  forward  to  the  nearest  point 
to  destination,  implies  that  a  safe  and  rapid  transit  will 
he  furnished  to  the  company  for  the  whole  distance,  and 
that  contract  was  broken  when  the  perishable  goods  were 
transferred  to  a  freight  train  at  Winnipeg,  by  which  de- 
livery was  delayed  beyond  the  proper  time,  according  to 
the  usual  method  of  transmission  by  fast  train.  !N'egligence 
is  attributable  to  this  deviation  from  the  usual  and  proper 
method   of   forwarding    the    goods.      The    defendants    are 
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common  carriers,  and  are  liable  as  such  for  acts  of  negli- 
gence: Martin  v.  Great  Indian  Peninsular  R.  W.  Co.,  L.  R. 
3  Ex.  9. 

The  special  claubc  in  the  receipt  that  the  company 
shall  "not  be  liable  for  loss  or  damage  for  any  cause 
whatever,  unless  it  be  proved  to  have  occurred  from  the 
.  .  .  gross  negligence  of  the  company  or  its  servants" 
does  not  help  the  situation.  According  to  well  settled 
rules  of  liberal  construction  in  these  carriers^  cases,  the 
agencies  they  employ  for  the  transaction  of  their  business 
(whether  independent  lines  of  railway  or  not)  are  all  ac- 
counted employees,  agents,  or  servants  of  the  contracting 
company.  Every  person  who,  directly  or  indirectly,  is 
employed  by  a  company  as  a  carrier  to  do  that  which  the 
company  have  engaged  to  do  by  themselves  or  others  under 
them,  is  a  servant.  That  principle  of  construction  was 
laid  down  as  early  as  1848  in  Machu  v.  London  and  South 
Western  R.  W.  Co.,  2  YjX.  415,  upon  a  statute  which  is  in 
pari  materia  with  the  language  of  this  contract;  and  that 
canon  has  been  recognized  as  of  authority  in  the  subse- 
quent cases:  see  Stepnens  v.  London  and  South  Western 
R.  W.  Co.,  18  Q.  B.  D.  121,  124.  It  is  adopted  as  expres- 
sive of  the  law  in  the  latest  compilation  of  law  in  the  United 
States:  see  6  Cyc.  p.  369. 

What  occurred  in  this  case  in  the  handling  of  the  fish 
cars  was  "gross  negligence,"  as  defined  by  the  Courts — 
meaning  that  want  of  reasonable  care,  skill,  and  expedition 
which  may  properly  be  expected:  see  Real  v.  South  Devon 
R.  W.  Co.*,  3  H.  &  *C.  337. 

The  alleged  want  of  notice  at  the  local  office  should 
not  prevail:  the  language  is  not  clear  as  to  what  is  meant 
by  "at  this  office."  It  is  amply  satisfied,  so  far  as  the 
practical  and  substantial  information  as  to  the  loss  is  called 
for,  by  communicating  with  the  head  office  of  the  com- 
pany. The  right  of  recovery  should  not  be  defeated  on 
this  narrow  ground,  having  regard  to  the  ambiguity  of  the 
terms:  Miles  v.  Haslehurst,  23  Times  L.  R.  142. 

The  right  on  the  counterclaim  to  recover  for  the  ex- 
press charges  on  the  other  car  of  damaged  fish  may  well 
he  left  for  discussion  when  the  question  is  agitated  as  to 
the  right  to  recover  for  that  damage.     I  agree  that  the 
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counterclaim  as  to  this  should  be  dismissed  without  costs 
and  without  prejudice  to  its  recovery  against  the  proper 
party. 

The  judgment  should  be  aflirmed  with  costs. 


January  15th,  3907. 

DIVISIONAL  COURT. 

BOHAN  V.  GALBKAITH. 

Vendor  and  Purchaser — Contract  for  Sale  of  Land — Specific 
Performance — Correspondence — Agent — Completion  of  Con- 
tract— Svbsequent  Formal  Offer  to  Purchase  and  Refusal 
—Effect  of. 

Appeal  by  defendant  from  judgment  of  Teetzel,  J.,  8 
0.  W.  B.  559,  in  favour  of  plaintiif  in  an  action  for  specific 
performance. 

W.  E.  Middleton,  for  defendant. 

J.  A.  Paterson,  K.C.,  for  plaintiff. 

The  judgment  of  the  Court  (Boyd,  C,  Maclaren,  J.A., 
Mabee,  J.),  was  delivered  by 

Maclaren,  J.A.: — The  defendant,  a  Toronto  solicitor, 
has  been  residing  for  some  time  in  California.  He  owns 
some  property  in  Yonge  street  in  the  city  of  Toronto,  H. 
Graham  &  Son  being  his  agents  for  the  collection  of  the 
rents.  He  was  here  in  the  summer  of  1905,  and  discussed 
the  sale  of  the  property,  arranging  that  Graham  should 
fend  him  any  offers  he  might  receive. 

Plaintiff  on  2nd  December,  1905,  filled  up  and  signed 
a  printed  form  offering  $13,000,  naming  terms  of  payment, 
and  other  details.  This  was  sent  to  Graham  hy  defendant, 
who  rpfused  it.  Plaintiff  then  signed  another  offer,  dated 
^h  December,  of  $14,000  on  a  similar  form,  half  cash, 
'fllanoe  payable  by  instalments,  offer  to  be  accepted  by 
?^rd  Deceml)er,  sale  to  be  completed  by  Ist  January.  This 
WM  sent  by  Graham  to  defendant,  who,  on  15th  December 
wrote  to  Graham :  "  Your  offer  from  Mr.  Bohan  of  $14,000 
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for  Yonge  street  is  not  what  I  wish  to  accept.  I  told  you 
last  summer  I  would  not  let  it  go  for  less  than  that  amount^ 
but  I  would  not  care  to  sell  it  on  payments  .  .  There- 
fore, if  Mr.  Bohan  wants  the  property,  he  can  get  his  own 
loan,  as  suggested  in  your  first  letter,  and  pay  me  $14,000 
cash,  or  I  will  take  a  straight  mortgage  for  5  years  at  6 
per  cent,  payable  half-yearly.  If  he  can  get  it  at  5  per 
cent,  himself,  he  is  welcome  to  do  so  elsewhere.  If  he 
borrows  from  the  same  party  who  had  the  loan  before, 
his  expenses  would  be  small  and  the  title  searched  free  of 
expense.     Please  consider  this  final." 

On  20th  December  Graham,  on  instructions  from  plain- 
tiff, wrote  defendant  as  follows:  "Your  favour  of  I5tli 
instant  to  hand;  in  reply  we  beg  to  inform  you  that  Mr. 
Bohan  accepts  the  terms  named  therein,  and  will  pay  the 
$14,000  in  cash.  We  enclose  the  blank  deed  in  duplicate, 
which  you  can  fill  out  and  forward  with  instructions  how  to 
dispose  of  proceeds.  Kindly  forward  title  papers  or  inform 
us  where  they  are  to  be  obtained.  We  are  glad  to  get  such 
a  good  offer.''  On  receipt  of  this  letter,  defendant  took  the 
offer  sent  him  on  9th  December,  and  altered  it  to  agree 
with  this  letter  of  20th  December,  changing  the  date  for 
acceptance  from  23rd  December  to  Ist  January,  and  the 
date  for  closing  from  1st  January  to  1st  February,  and 
?ent  it  to  Graham,  with  this  note:  "You  forgot  to  send 
^amended  offer  from  Mr.  Bohan.  I  have  returned  this  for 
signature  when  re-written.'' 

The  offer  was  re-engrossed  in  accordance  with  defend- 
ant's alterations,  was  dated  2nd  January,  1906,  signed  by 
plaintiff,  and  sent  on  3rd  January  by  Graham  to  defendant 
with  this  letter :  "  As  you  request,  we  have  had  amended 
offer  made  out  and  signed  by  Mr.  Bohan,  and  forward  the 
Fame  for  your  acceptance.  We  did  not  think  this  neces- 
sary, as  if  title  papers  had  been  forwarded,  Mr.  Bohan  was 
ready  to  pay  over  the  money  at  any  time."  On  9th  January 
defendant  wrote  Graham  declining  to  accept  this  offer. 

Teetzel,  J.,  was  of  opinion  that  defendant's  letter  of 
15th  December  above  quoted  was  an  offer  to  sell  to  plain- 
tiff for  the  price  named,  and  this  having  been  uncondition- 
ally accepted  by  plaintiff  in  the  letter  of  20th  December, 
there  was  a  binding  contract  from  which  defendant  was  not 
entitled  to  withdraw  on  aeco\int  of  what  took  place  sub- 
^^orpipntly. 
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With  great  respect,  I  find  myself  unable  to  take  this 
view.  The  course  of  dealing  betwen  the  parties  shews  that 
defendant  always  intended  that  the  business  should  be  done 
by  way  of  a  formal  offer  in  writing  embodying  all  the 
terms,  and  an  acceptance;  and  I  do  not  think  that  his  let- 
ter of  15th  December  can  be  taken  as  a  waiver  or  departure 
from  this  method  of  procedure.  As  a  solicitor  he  would 
have  present  to  his  mind  the  risk  he  would  run  as  to  title, 
&c.,  if  he  made  an  open  contract  such  as  this  would  have 
been,  if  the  claim  now  put  forward  by  plaintiff  is  well 
founded.  No  doubt  a  contract  can  sometimes  under  the 
btatnte  of  Frauds  be  spelt  out  from  correspondence  even, 
when  a  party  is  not  aware  that  he  is  making  a  binding 
contract.  But,  as  said  by  Lord  Selborne  in  Jarvis  v.  Ber- 
ridge,  L.  R.  8  Ch.  at  p.  3G0,  "  The  statute  does  not  make 
any  signed  instrument  a  valid  contract,  by  reason  of  the 
signature,  if  it  is  not  such  according  to  the  good  faith 
and  real  intention  of  the  parties.''  Even  if  there  had  been 
nothing  subsequent  to  the  letter  of  20th  December,  I  would 
have  had  difficulty  in  coming  to  the  conclusion  that  there 
was  then  a  binding  contract.  There  is  in  the  letter  of 
15th  December  no  offer  in  terms  to  sell  to  plaintiff,  and 
it  is  not  wholly  without  significance  that  it  was  not  ad- 
dressed to  plaintiff,  but  to  defendant's  own  agent,  and  may 
be  looked  upon  as  intended  partly  to  govern  the  agent 
as  to  what  kind  of  an  offer  he  might  thereafter  submit  for 
defendant's  acceptance.  It  is  also  to  be  observed  that  the 
letter  of  20th  December  itself  speaks  of  its  being  an  "  offer" 
from  plaintiff.  The  case  is,  no  doubt,  near  the  line;  but 
the  weight  of  authority  seems  to  be  on  the  side  of  de- 
fendant. In  order  to  succeed  plaintiff  must  establish  his 
case;  I  think  he  has  fallen  short  of  this. 

Plaintiff's  case  here  does  not  appear  to  be  so  strong  as 
that  of  the  plaintiffs  in  Harvey  v.  Facey,  [1893]  A.  C.  552. 

I  also  think  that  the  plaintiff  in  Johnston  v.  Rogers, 
30  0.  R.  150,  had  a  stronger  case.     .     .     . 

But,  under  the  circumstances,  I  do  not  think  we  can 
properly  take  the  letters  of  15th  and  20th  December  and 
dissociate  them  entirely  from  what  took  place  subse- 
quently.   In  his  written  offer  of  2nd  January',  plaintiff  in- 
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fBerted  as  one  of  the  terms,  "  This  oifer  to  be  accepted  by 
15th  January,  otherwise  void/'  It  was  not  so  accepted, 
and  consequently  by  his  own  proposition  it  is  void.  It 
is  the  contract  which  would  have  been  made  if  this  offer 
of  plaintiff  had  been  accepted  which  he  is  now  seeking  to 
enforce  by  his  present  action.  The  full  terms  as  con- 
templated by  the  parties  I  do  not  find  elsewhere.  Even 
if  there  had  been  a  completed  contract  under  the  letters 
of  15th  and  20th  December,  which  I  am  unable  to  find, 
it  might  be  argued  that  plaintiff  waived  it,  and  re-opened 
tne  question.  But  it  is  not  necessary  to  go  so  far,  and  I 
prefer  to  treat  the  offer  of  2nd  January  rather  as  evidence 
of  a  recognition  by  plaintiff  that  the  defendant  was  en- 
titled to  take  the  position  he  had  done,  and  to  insist  on 
concluding  the  negotiations  on  the  line  on  which  they  had 
begun,  namely,  in  the  form  of  a  formal  offer  in  writing 
by  the  proposed  purchaser  and  an  acceptance  by  the  vendor. 

For  these  reasons  I  am  of  opinion  that  the  appeal 
should  be  allowed  and  plaintiff's  action  dismissed;  but  under 
the  circumstances  I  do  not  think  there  should  be  any  costs 
either  here  or  in  the  Court  below. 


Cartwright,  Master.  January  16th,  1907. 

ohambbbs. 

IMPEEIAL  TEUSTS  CO.  v.  NEW  YOKK  SECUEITIES 

CO. 

Mortgage — Redemption — Extension   of   Time — Terms — Costs. 

Motion  by  defendants  for  further  time  to  redeem,  after 
an  order  extending  the  time  for  redemption,  aflBrmed  by 
Palconbridge,  C.J.,  ante  45. 

6.  H.  Kilmer,  for  defendants. 

W.  H.  Lockhart  Gordon,  for  plaintiffs. 

The  Master: — The  mortgage  was  made  13  years  ago 
for  $5,000.  With  taxes,  interest,  and  costs,  the  total  now 
due  is  about  $9,300.    The  property  is  an  iron  mine  in  the 
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county  of  Hastings,  of  uncertain  value,  and  not  readily 
saleable. 

In  Holford  v.  Yate,  2  K.  &  J.  677,  the  time  was  ex- 
tended for  3  months,  though  the  Vice-Chancellor  said  "  the 
case  is  very  weak/'  There  the  defendant  was  required 
within  4  weeks  to  reduce  the  mortgage  to  the  amount  or- 
iginally advanced  by  the  plaintiff. 

Here  these  terms  would  be  too  severe.  Defendants, 
however,  must  pay  on  account  of  arrears  $1,500  on  or  before 
11th  February  next,  as  a  condition  of  having  the  time  for 
redemption  extended  until  17th  April.  Interest  must  be 
paid  upon  the  aggregate  amount  due  at  this  date.  The 
exact  sum  will  be  settled  by  the  Clerk  in  Chambers  and 
inserted  in  the  order  so  as  to  render  any  further  account 
unnecessary. 

The  costs  of  this  motion,  fixed  at  $20,  are  to  be  paid 
within  a  week,  and  before  the  issue  of  this  order.  In  de- 
fault of  this  being  done  or  of  the  payment  of  the  $1,500 
at  the  time  named,  defendants  are  to  be  absolutely  fore- 
closed. 


Mabee,  J.  January  16th,  1907. 

GHAMKEB8. 

BE  BECK  MANUFACTUEING  CO. 

Water^and  Watercourses — Logs  Floated  over  Stream — ToUs — 
Summary  Order  Fixing — Past  Tolls — Mandamus, 

Motion  by  the  Beck  Manufacturing  Co.  for  a  mandamus 
to  the  Judge  of  the  District  Court  of  Mpissing  to  compel 
him  to  fix  certain  tolls. 

A.  B.  Morine,  for  the  applicants. 

A.  6.  P.  Lawrence,  for  the  Ontario  Lumber  Co. 

Mabee,  J. : — ^If  the  proceedings  are  not  in  proper  form, 
the  applicants  may  amend  the  same  as  they  may  be  ad- 
vised, if  this  becomes  necessary.  The  respondents'  counsel 
did  not  object  to  this. 

If  the  construction  of  the  section  of  the  Act  in  ques- 
tion, B.  S.  0.  1897  ch.  73,  sec.  13,  was  open  to  me,  I  should 
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have  no  hesitation  in  holding  that  the  District  Court  Judge's 
finding  or  order  fixing  the  tolls  need  not  be  limited  to 
future  tolls.  I  think  it  is  perfectly  open,  once  the  amount 
is  fixed,  for  recovery  to  be  had  for  past  as  well  as  future 
tolls.  I  think,  however,  I  am  clearly  bound,  as  was  the 
District  Court  Judge,  by  the  judgment  of  a  Divisional  Court 
in  Ke  Beck  Manufacturing  Co.  and  Ontario  Lumber  Co.,  3 
0.  W.  K.  333. 

Mr.  Morine  argued  with  much  force  that  this  decision 
had  been  overruled  by  the  Court  of  Appeal  in  Beck  Manu- 
facturing Co.  V.  Ontario  Lumber  Co.,  12  0.  L.  R.  163,  8 
0.  W.  R.  35.  The  question  decided  by  the  Divisional  Court 
was  not  expressly  before  the  Court  of  Appeal,  and,  not- 
withstanding that  the  judgment  of  the  former  has  been 
greatly  shattered,  it  still  stands. 

In  this  view,  I  have  no  alternative  but  to  refuse  the 
mandamus  asked  for.- 

The  respondents  are  entitled  to  their  costs  of  opposing 
the  motion. 


Mabee,  J.  January  16th,  1907. 

*        WEEKLY   COURT. 

RE  GREEXWOOD. 

WiU — Devise — Predecease   of    Devisee — Estate    or   Intarest — 
Liability  for  Debts  of  Devisee, 

Motion  by  the  executors  of  William  Greenwood,  de- 
ceased, for  an  order  under  Rule  938,  determining  a  ques- 
tion arising  upon  the  administration  of  the  estate. 

A.  L.  Baird,  Brantford,  for  the  executors. 

James  Harley,  K.C.,  for  creditors. 

F.  W.  Harcourt,  for  infants. 

Mabee,  J.: — Robinson  Greenwood  died  on  1st  Decem- 
ber, 1906,  and  under  his  will  certain  lands  are  given  to 
William  Greenwood,  subject  to  defined  legacies  and  charges. 
William  Greenwood  died  on  10th  November,  1906,  leaving 
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issue^  and  his  executors  ask  if  the  estate  given  to  William 
under  the  will  of  Eobinson  may  be  resorted  to  for  the  pay- 
ment of  the  debts  of  the  former,  the  estate,  apart  from 
the  gift  from  Kobinson,,  being  insufficient  for  such  purpose. 

The  estate  given  to  William  was  not  determinable  at 
or  before  his  death,  and  he  left  issue  surviving  Robinson. 
Section  36  of  the  Wills  Act,  R.  S.  0.  1897  ch.  128,  applies, 
and  this  is  in  terms  the  same  as  sec.  33  of  the  Imperial  Act 
1  Vict.  ch.  26.  The  issue  are  not  substituted  for  the  orig- 
inal donee,  but  the  gift  is  to  him  absolutely  as  though 
he  had  survived  the  testator:  Williams,  9th  ed.,  p.  1085. 

These  lands  form  part  of  the  estate  of  William  in  the 
hands  of  his  executors,  and  of  course  are  liable  for  the 
debts  of  the  deceased. 

Costs  out  of  the  estate. 


January  16th,  1907. 

divisional  court. 

MERCIER  V.  CAMPBELL. 

Contract — Sale  of  Land — Contract  not  Enforceable  under 
Statute  of  Frauds — Clause  of  Contract  Binding  Purchaser 
to  Pay  Fixed  Sum  if  Agreement  not  Carried  out — Alterna- 
tive Promise — Enforcement — County  Court  Appeal — Court 
of  Final  Resort — Decision  of  Court  of  Co-ordinate  Juris- 
diction— Judicature  Act,  see.  81  (2). 

Appeal  by  plaintiff  from  judgment  of  Judge  of  County 
Court  of  Prescott  and  Russell  dismissing  an  action  brought 
to  recover  $300,  the  amount  fixed  by  an  agreement  between 
the  parties  for  the  purchase  by  defendant  of  plaintiff's 
hotel,  which  provided  that  if  for  any  reason  defendant 
did  not  carry  out  his  agreement  he  should  pay  plaintiff 
$300,  the  same  amount  to  be  paid  by  plaintiff  if  she  did 
not  fulfil  the  contract.  Defendant  refused  to  accept  the 
title  or  do  anything  towards  carrying  out  the  purchase. 
Plaintiff  did  not  attempt  to  enforce  the  agreement  by  an 
action  for  specific  performance,  but  brought  the  agtion  in 
the  County  Court  for  the  $300. 
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I       The  County  Court  Judge  decided:  (1)  that  the  contract 
for  the  sale  of  the  land  was  not  enforceable  by  reason  of 
the  provisions  of  the  Statute  of  Frauds;  and  (2)  that,  as 
rthe  agreement  to  pay  the  sum  of  $300  was  in  the  same 
/  contract,  and  an  alternative  agreement,  it  could  not  be  en- 
forced. 

The  appeal  was  heard  by  Falconbridge,  C.J.,  Brit- 
ton,  J.,  ElDDELL,  J. 

J.  A.  Macintosh,  for  plaintiff. 

W.  E.  Middleton,  for  defendant. 

EiDDELL,  J.: — As  we  are  the  Court  of  last  resort  in 
this  matter,  we  at  the  hearing  called  for  argument  upon 
the  question  whether  we  are  bound  by  the  decision  of  a 
Divisional  Court — it  appearing  to  us  that  a  decision  of  the 
Common  Pleas  Division,  hereafter  to  be  referred  to,  might 
govern  the  case. 

Mr.  Macintosh  argued  that  we  were  so  bound,  citing  the 
Ontario  Judicature  Act,  sec.  81  (2),  Holmested  &  Langton, 
p.  140,  but  said  he  had  not  found  any  decision  in  that  sense. 
We  have  not  found  any. 

Mr.  Middleton  cited  Canadian  Bank  of  Commerce  v. 
Perram,  31  0.  E.  116,  in  which  a  Divisional  Court,  sitting 
as  we  are  in  appeal  from  a  County  Court,  refused  to  be 
governed  by  previous  decisions,  and  held  that  the  Court  was 
bound  to  exercise  an  independent  judgment.  Other  cases 
were  cited,  decided  under  the  Eailway  Act,  more  or  less 
applicable. 

I  think  we  must  give  an  independent  judgment,  and 
adopt  the  decision  in  31  0.  E.  Any  other  conclusion  would 
lead  to  a  dilemma  similar  to  that  which  has  amused  students 
for  20  centuries.  The  ancient  Cretan  who  asserted  so 
stoutly  that  "Cretans  are  always  liars''  was  proved  to  be 
a  liar  whether  he  told  the  truth  or  not.  So  on  plaintiflPs 
contention  we  are  reduced  to  the  paradox  that  if  we  are 
bound  by  a  Divisional  Court  judgment,  we  are  bound  by 
that  in  31  0.  B.  to  hold  that  we  are  not  bound.  On  princi- 
ple, however,  I  am  of  the  opinion  that  the  section  of  the 
Judicature  Act  cited  does  not  refer  to  a  court  of  final 
appeal.  It  is  necessary  to  consider  the  case  without  re- 
gard to  the  decision  just  referred  to. 
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Afi  to  the  first  point  decided  by  the  County  Court  Judge, 
I  agree  in  his  conclusion,  and  to  the  many  cases  cited  and 
considered  by  him  simply  add  Williams  v.  Lawson,  19  S.  C* 
B.  673,  and  Green  v.  Stevenson,  9  0.  L.  R.  671,  5  0.  W.  R 
761. 

The  second  point,  however,  cannot  be  so  easily  dis- 
posed of.  The  judgment  of  the  County  Court  Judge  goes 
through  a  very  large  number  of  text-books  and  decisions, 
chiefly  American,  and  the  conclusion  is  reached  that  the 
law  is  correctly  stated  in  Browne's  Statute  of  Frauds,  sec. 
152.  as  follows:  "A  class  of  contracts  .  .  .  namely, 
those  in  which  a  party  promises  to  do  one  of  two  or  more 
things,  the  statute  applying  to  one  of  the  alternative  en- 
gagements but  not  to  the  other,  is  sometimes  referred  to 
the  head  of  contracts  in  part  affected  by  the  statute  .  . 
It  is  manifest  that  of  such  alternative  engagements,  no 
action  will  lie  upon  that  one  which,  if  it  stood  alone,  could 
be  enforced  as  being  clear  of  the  Statute  of  Frauds,  be- 
caUv«ie  the  effect  would  be  to  enforce  the  other,  namely,  by 
making  the  violation  of  it  the  ground  of  action. ' 

As  somewhat  similar  statement  of  law  is  to  be  found 
in  Sutherland  on  Damages,  sec.   280.     *     .     . 

If  we  found  that  Knapp  v.  Carley,  3  0.  W.  R.  940,  the 
decision  of  the  Common  Pleas  Divisional  Court  first  re- 
ferred to  above,  did  clash  with  all  the  English  authoritie*, 
it  would  be  our  duty  not  to  follow  it.  It,  therefore,  Is 
necessary  to  examine  the  authorities. 

Browne's  statement  of  the  law  cited  above  is  based  upon 
the  following  cases:  Goodrich  v.  Nichols  (1797),  2  Root 
(Conn.)  498,  Supreme  Court  of  Connecticut,  Litchfield 
county;  Van  Alstine  v.  Wimple  (1826),  5  Cow.  N.  Y.  162; 
Rice  V.  Peel  (1818),  15  Johns.  (X.  Y.)  503;  Patterson  v. 
Cunningham  (1835),  12  Me.  506;  Howard  v.  Brower  (1881), 
37  Ohio  St.  402;  Curd  v.  Weekes  (1817),  2  Conn.  302.  .  . 
(Discussion  and  review  of  these  cases.) 

Sutherland,  sec.  280,  cites:  Newman  v.  Perram,  73  Ind. 
153;  Scott  V.  Bush  (1873),  26  Mich.  418;  Weatherby  v. 
Choate  (1858),  27  Tex.  272;  Kraak  v.  Fries  (1892),  21 
S.  C.  D.  C.  100;  Levy  v.  Brush,  45  N.  Y.  589;  How!and 
V.  Blake,  97  IT.  S.  628;  Mathers  v.  Scoles  (1870),  35  Ind. 
1.     .     .     .     (Review  and  discussion  of  these  cases.) 

I  have  gone  over  with  care  all  the  cases  cited  by  the 
County  Court  Judge  and  those  cited  by  Mr.  Middleton, 
and  many  more;  and  I  find  that  all  the  American  cases 
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upon  wliich  they  rely  depend  either  (1)  upon  the  principle 
that  if  part  of  an  entire  contract  is  void,  the  whole  is 
void;  or  (2)  a  note  or  promise  given  for  payment  if  the 
defendant  omits  to  carry  out  a  contract  void  by  the  Statute 
of  Frauds  is  not  enforceable  for  want  of  consideration;  or 
(3)  the  proposed  principle  that  if  there  be  alternative  prom- 
ises, if  one  cannot  be  enforced,  the  other  cannot  be  en- 
forced. 

The  many  cases  decided  upon  the  first  principle — which 
is  undoubted — so  far  as  they  are  in  point  and  adverse  to 
plaintiff  here,  depend  upon  a  misunderstanding  of  what 
was  actually  decided  in  such  cases  as  Lord  Lexington  v. 
Clark,  2  Ventr.  223,  and  Chater  v.  Beckett,  7  Taunt.  197. 
In  these  cases  there  was  an  agreement  to  pay  two  sums, 
such  agreement  being  based  upon  one  consideration.  The 
contract  was,  therefore,  entire,  and  it  was  held  that  if  one 
of  these  payments  could  not  be  enforced,  neither  could  the 
other.     . 

But  all  the  authorities  are  to  the  effect  that  if  the  con- 
tract be  not  entire,  there  is  no  reason  ^hy  part  of  it  cannot 
be  enforced,  though  the  other  part  may  be  void  by  the  com- 
mon law  or  by  statute 

[Reference  to  Wood  v.  Benson,  2  Cr.  &  J.  94;  Mann 
V.  Nunn,  43  L.  J.  C.  P.  241.] 

It  seems  to  me  clear  that  the  promise  of  defendant  to 
pay  $300  if  he  should  not  carry  out  his  agreement  is  dis- 
tinct from  the  agreement  to  purchase — it  is  an  alternative. 

[Reference  to  Mayfield  v.  Wadely,  2  B.  &  C.  357;  Ker- 
rison  v.  Cole,  8  East  231;  Greene  v.  Saddington,  7  E.  &  B. 
503;  Jeaker  v.  White,  6  Ex  873;  Morgan  v.  Suffillis,  L.  R. 
6  Ex.  70;  Boston  v.  Boston,  [1904]  1  K.  B.  124.] 

It  makes  no  difference  that  all  the  agreements  appear 
in  the  same  document:  Kerrison  v.  Cole,  supra;  Greene  v. 
Saddington,  supra.     .     .     . 

[Reference  to  Romayne  v.  Sherram  (1877),  Ir.  R.  11  C. 
L.  146;  Mayfield  v.  Wadsley,  3  B.  &  C.  357;  Boston  v. 
Boston,  supra.] 

The  case  nearest  the  present  that  I  have  found  is  Jeaker 
V.  White,  6  Ex.  873.  .  .  .  Compare  these  with  Har- 
man  v.  Reeve,  18  C.  B.  587.     .     .     . 
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As  to  the  point  taken  in  several  American  cases,  such 
as  some  of  those  already  cited  and  De  Beerski  v.  Paige, 
36  X.  Y.  537,  that  the  contract  to  buy  is  void,  and  there- 
fore there  can  be  no  consideration — ^this  depends  upon  the 
want  of  discrimination  in  the  use  of  the  words  "  void"  and 
•voidable.''  It  is  thoroughly  established  that  a  contract 
such  as  this  is  only  voidable,  and  may,  if  it  be  necessary  to 
prove  a  consideration,  be  ample. 

The  County  Court  Judge  seems  to  consider  that  there 
is  a  difference  in  principle  between  a  promissory  note  and 
an  express  promise  to  pay  in  some  other  written  form.  The 
only  difference  is  that  a  promissory  note  imports  a  con- 
siideration,  while  a  simple  contract  does  not.  But  that 
simply  shifts  the  onus  of  proof,  and,  upon  the  facts  being 
established,  the  same  principles  govern  in  the  one  case  a» 
in  the  other.  Moreover,  in  the  particular  contract,  we  have 
a  seal,  and  a  consideration  is  equally  inferred  in  this  spe- 
cialty as  in  a  note.     .     .     . 

[Reference  to  Jones  v.  Jones,  6  M.  &  W.  84,  9  L.  J.  N.  S. 
Ex.  178,  55  Rev.  Rep.  521;  Speller  v.  Westlake,  2  B.  &  Ad. 
155;  Fraser  v.  Ryan,  24  A.  R.  441,  distinguishing  the  last 
case.] 

The  last  matter  to  be  considered  is  the  doctrine  that 
in  the  case  of  alternative  promises,  if  one  cannot  be  en- 
forced, neither  can  the  other.  I  find  absolutely  no  trace 
of  any  such  doctrine  in  the  cases  in  England  or  in  Ontario. 
1  have  examined  text-book  after  text-book,  and  find  no 
suggestion  of  such  a  principle.  The  case  must,  we  would 
think,  necessarily  have  arisen  and  been  decided  if  it  had 
been  that  there  was  any  foundation  for  even  an  argument. 
The  contrary  is,  I  think,  laid  down  in  Stevens  v.  Webb,  7 
C.  &  P.  60.     .     .     . 

[Reference  also  to  Lowe  v.  Peers,  4  Burr.  2225  (dis- 
tinguishing it) ;  DaCosta  v.  Davis,  1  B.  &.  P.  243 ;  Wharton 
v.  King,  2  B.  &  Ad.  528;  More  and  Bake  v.  Morecamb,  Cro. 
Eliz.  864;  Studholm  v.  Mandell,  1  Lid.  Raym.  279;  Mc- 
llquhain  v.  Taylor,  [1895]  1  Ch.  53;  Baily  v.  DeCrespigny, 
L  R.  4  Q.  B.  180,  185;  Basket  v.  Basket,  2  Mod.  '200; 
Laughter's  Case,  5  Co.  21.] 

It  may,  of  course,  be  thought  that  the  present  is  not  a 
case  where  the  covenants  are  strictly  alternative,  but  that  • 
it  is  rather  like  Deverill  v.  Burnett,  L.  R.  8  C.  P.  475.     .     . 

[Discussion  of  Lowe  v.  Peers,  4  Burr.  2225.] 
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This  would  appear  to  be  an  authority  for  the  proposi- 
tion that  where  one  covenants  to  do  A,  and  if  he  does  not 
do  A,  then  he  will  perform  B;  if  the  agreement  to  do  A  be 
illegal  and  void  because  wrong  per  se  in  the  ej'e  of  the 
law,  he  cannot  be  compelled  to  perform  B.  But,  if  the 
agreement  to  perform  A  be  not  illegal  in  that  sense,  but 
simply  unenforceable,  such  as  a  promise  to  marry  a  particu- 
lar person,  the  promissor  must  perform  B. 

I  have  no  doubt  that  the  same  rule  will  apply  if  A  be 
fllegal  simply  in  the  sense  of  being  opposed  to  the  prac- 
tice of  the  Court.    .     .    . 

The  same  principle,  I  think,  applies  where  A  and  B 
are  really  alternative,  or  where  A  is  the  primary  promise 
and  B  the  substitute.  To  take  an  extreme  case,  if  A.  prom- 
ise B.  to  kill  the  king  or  pay  B.  $500,  or  if  A.  promise  B. 
to  kill  the  king,  and  if  he  does  not  kill  the  king,  then  to 
pay  B.  $500,  in  neither  case  can  the  promise  to  pay  the 
$500  be  enforced,  and  it  was,  perhaps,  with  some  such 
thought  that  some  of  the  American  Courts  have  said  that 
a  promissor  should  not  be  compelled  to  carry  out  a  void 
or  illegal  promise  by  such  indirect  means.  This  may  have 
arisen  from  the  loose  way  in  which  the  words  "  illegar'  and 
"void''  are  used,  and  furnishes  one  more  example  of  the 
value  of  the  maxim  "Define  your  terms/' 

It  must  not  be  thought  that  the  American  decisions 
are  unanimous  upon  any  of  the  matters  discussed  in  this 
judgment.  I  have  not,  however,  thought  it  helpful  to  quote 
those  which  are  in  harmony  with  what  I  think  is  the  law 
as  laid  down  by  the  Courts  in  England — indeed,  had  the 
text-writers  cited  by  the  defendant  been  of  less  high 
authority,  I  should  not  have  thought  it  necessary  to  con- 
sider at  such  length  the  cases  cited  by  them. 

I  do  not  think  that  the  authorities  require  us  to  hold 
that  the  agreement  sued  upon  here  is  not  enforceable,  but 
rather  the  reverse. 

If  I  am  right,  Knapp  v.  Carley,  3  0.  W.  B.  940,  was 
rightly  decided. 

!The  appeal  should  be  allowed,  and  judgment  entered 
for  plaintiff  for  $300  and  interest  from  the  teste  of  the 
writ,  with  costs  here  and  below. 
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Britton,  J.,  gave  written  reasons  for  the  same  eon- 
cluBion. 

Falconbridge,  C.J.,  agreed  in  the  result. 


January  16th,  1907. 

divisional  court. 

.  CUMMINGS  V.  TOWN  OP  DUNDAS. 

Highway — Roadbed  Washed  away  by  Natural  Stream — Con- 
strudion  of  New  Roadbed — Diversion  of  Stream — De>- 
preciatian  in  Value  of  Property  Abutting  on  Highway — 
Obligation  of  Municipality  to  Repair  or  Destruction  of 
Highway — Duty  to  Repair  where  Cost  Reasonable — Damr 
ages — Mandanius — Injunction, 

Appeal  by  plaintiff  from  judgment  of  Street,  J.,  6 
0.  W.  B.  168,  10  0.  L.  B.  300,  dismissing  with  costs  an 
action  brought  by  Maurice  Cummings  against  the  town  cor- 
poration for  damages,  and  a  mandamus  compelling  defend- 
ants to  repair  Quay  and  Church  streets,  in  the  town  of 
Dundas,  and  an  injunction  restraining  them  from  obstruct- 
ing the  natural  flow  of  a  certain  creek. 

The  claim  for  damages  was  made  on  the  grounds  that 
the  streets  in  question  had  by  defendants^  negligence  been 
allowed  to  fall  into  such  disrepair  as  to  deprive  plaintiff 
of  reasonable  access  to  his  property  on  Quay  street;  that 
defendants  erected  a  dam  on  a  certain  creek  and  thereby 
caused  the  creek  to  be  diverted  from  its  natural  channel  to 
encroach  upon  and  wash  away  part  of  Quay  street,  and  to 
overflow  upon  and  injure  plaintiff^s  property. 

E.  D.  Armour,  K.C.,  and  M.  J.  O'Beilly,  Hamilton,  for 
plaintiff. 

J.  W.  Nesbitt,  K.C.,  and  H.  C.  Gwyn,  Dundas,  for  de- 
fendants. 

The  judgment  of  the  Court  (Mulock,  C.J.,  Teetzel, 
J.  Anglin,  J.),  was  delivered  by 
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MuLOCK,  C.J.:  (after  setting  out  the  facts): — PlaintiflE 
charges  defendants  as  owners  of  one  of  the  dams  with  hav- 
ing, by  the  erection  of  such  dam,  interfered  with  the  natiiral 
flow  of  the  water  and  caused  the  channel  to  be  obstructed, 
whereby  the  water  caused  the  injuries  complained  of,  but 
there  is  no  evidence  to  support  this  contention.  It  was  not 
until  after  4th  September,  1897,  that  defendants  acquired 
the  dam,  whilst  the  obstructions  to  the  channel  had  taken 
place  prior  to  that  date.  They  are  not,  therefore,  liable 
for  the  injury  done  to  plaintiif's  property,  nor  for  the  con- 
dition of  Quay  street,  unless  it  be  that  of  non-repair  and 
not  destruction.     .     .     . 

There  are  a  number  of  cases  wherein  damage  to  the  high- 
way has  been  held  to  amount  to  destruction.     .     .     . 

[Reference  to  Regina  v.  Bamber,  5  Q.  B.  279;  Hegina  v. 
Hornsee,  1  Dears.  C.  C.  301;  Rex  v.  Inhabitants  of  Landolph, 
1  M.  &  Rob.  393;  Regina  v.  Inhabitants  of  Paul,  2  M.  & 
Rob.  307;  McCormack  v.  Township  of  Pelee,  20  0.  R.  288; 
The  Queen  v.  Inhabitants  of  Greenhow,  1  Q.  B.  D.  703; 
Foster  v.  Wright,  4  C.  P.  D.  446;  In  re  Hull  and  Selby  R.  W. 
Co.,  5  M.  &  W.  333.] 

Such  physical  injury  to  a  highway  as  deprives  its  former 
owner  of  any  title  to  it  and  of  the  right  to  repair  it,  whether 
the  injury  be  called  destructive  or  not,  must  necessarily  re- 
lieve such  owner  of  the  obligation  to  repair,  but  when,  as  in 
The  Queen  v.  Inhabitants  of  Greenhow,  supra,  the  question 
is  free  from  the  element  of  change  of  ownership,  then  it 
becomes  a  question  of  fact  whether  the  injury  does  or  does 
not  amount  to  destruction. 

The  injury  to  the  highway  in  the  present  case  is,  I  think, 
clearly  distinguished  from  cases  of  destruction  by  the  action 
of  the  sea.  Here  the  first  causes  of  injury  were  the  con- 
struction and  breaking  away  of  the  dam  and  the  check  to 
the  outflow  caused  by  the  erection  of  the  bridge,  whereby 
the  natural  channel  became  partly  filled,  when  contribu- 
tions of  silt  brought  down  by  freshets  completed  the  filling 
up.  Thus  the  creek,  largely  by  artificial  means,  was  com- 
pelled to  seek  an  entirely  new  channel,  and  in  such  case  the 
owner  of  the  soil  of  the  new  channel  does  not  lose  his  owner- 
ship, otherwise  riparian  owners,  by  diverting  a  river  into  a 
new  channel,  might,  without  his  consent,  deprive  a  person 
of  his  property. 
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Further,  it  may  be  observed  that  when  a  river,  from 
natural  causes,  takes  a  new  channel,  the  owner  of  the  soil 
in  the  new  channel  retains  his  ownership :  Mayor  of  Carlisle 
V.  Graham,  L.  R.  4  Ex.  373 

[Reference  to  Coulson  &  Forbes 's  Law  of  Waters,  2nd 
ed.,  p.  69;  Foster  v.  Wright,  supra;  Lord  Hale,  De  Jure 
Maris,  pp.  6,  371.] 

Notwithstanding  the  encroachments  of  the  water  on 
Quay  street,  the  ownership  of  the  portion  thereof  occupied 
by  water  still  remained  in  defendants,  and  the  present  is 
clearly  distinguishable  from  those  cases  above  referred  to 
where  the  encroachments  by  the  sea  were  such  as  to  deprive 
the  former  owner  of  his  title  to  the  lands  encroached  upon. 

After  this  appeal  was  argued,  the  Court  asked  for  the 
report  of  an  engineer  shewing  the  probable  cost  of  construct- 
ing a  substantial  and  permanent  roadway  of  reasonable 
width  and  height  above  flood  water.  .  .  .  Mr.  Armour, 
C.E.,  gives  it  as  his  opinion  that  if  the  check  to  the  flow 
of  the  creek  caused  by  the  Hamilton  and  Dundas  Railway 
were  removed,  a  roadway  30  feet  wide  could  be  provided  at 
a  cost  of  $150,  otherwise  it  would  cost  about  $800  to  pro- 
vide "  a  permanent  and  satisfactory'  width.^' 

It  being  a  question  of  fact  whether  there  has  been  such 
destruction  that  restoration  cannot  be  regarded  as  work  of 
repair,  the  cost  of  restoration  is  an  important  circumstance 
in  the  determination  of  that  question. 

It  is  impossible  to  define  the  extent  of  damage  neces- 
sary in  order  to  take  the  case  out  of  the  non-repair  class. 
In  each  case  it  must  be  one  of  degree,  and  it  seems  to  me 
that  if  the  damage  can  be  effectually  repaired  at  a  cost 
reasonably  within  the  means  of  the  municipality,  and  if  the 
expenditure  seems  justified  by  the  public  benefit  to  accrue 
from  it,  the  case  may  properly  be  regarded  as  one  of  non- 
repair, and  the  municipality  are  not  relieved  from  liability. 

Consideration  of  the  mere  physical  damage  to  a  road 
cannot  alone  determine  whether  it  amounts  to  destruction. 

Numerous  instances  occur  throughout  the  province  of 
waters  bursting  their  boundaries,  crossing  improved  high- 
ways, washing  away  not  only  all  traces  of  improvement,  but 
also  large  quantities  of  the  material  forming  the  natural 
bed  of  the  highway,  and  leaving  impassable  gullies.  Physi- 
cally regarded,  the  construction  of  the  highway  has  been 
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complete,  but  it  could  hardly  be  contended,  I  think,  that 
in  such  case  the  legislature  intended  that  sec.  606  should 
receive  the  narrow  construction  that  the  public  were  not 
entitled  to  look  to  the  municipality  to  repair  such  damaged 
highway. 

If  this  were  the  scope  of  the  action,  then  communities 
seriously  inconvenienced  by  such  breaks  in  travelled  roads 
would  often  be  unable  to  carry  on  many  of  their  ordinary 
affairs  of  life.  The  legislature,  which  has  at  all  times  en- 
deavoured to  supply  the  public  with  effective  municipal 
machinery,  did  not,  I  think,  intend  that  in  respect  of  injury 
to  a  highway  the  municipality  should  be  exempt  from  lia- 
bility to  rejair,  if  the  highway  could  be  effectually  repaired 
at  a  reasonable  cost,  and  one  bearing  a  reasonable  proportion 
to  the  benefit  to  accrue.     .     .     . 

[Eeference  to  Caster  v.  Uxbridge,  39  U.  C.  E.  113;  Plant 
V.  Township  of  Normanby,  10  0.  L.  E.  16,  6  0.  W.  B.  31.] 

In  the  present  case  the  damage  to  Quay  street  may  be 
permanently  and  suflBciently  repaired  at  an  outlay  of  $800. 
This  does  not  appear  an  unreasonable  burden  to  cast  upon 
the  ratepayers  of  the  important  town  of  Dundas.  The  ex- 
penditure will  supply  a  safe  and  convenient  highway  for  the 
general  public,  and  be  of  special  advantage  to  plaintiff  in 
respect  of  his  property  on  Quay  street,  now  rendered  almost 
valueless  by  the  condition  of  non-repair  of  the  highway.  It 
may  also  be  possible  for  defendants  to  accomplish  the  same 
end  for  $150. 

I  therefore  think  that  in  considering  the  question  Qf 
fact  whether  the  condition  of  the  highway  is  that  of  non- 
repair or  amounts  to  such  complete  destruction  of  the  high- 
way as  would  relieve  defendants  of  liability  to  restore,  the 
proper  inference  to  draw  is  that  it  is  a  state  of  non-repair, 
and  that  defendants  are  liable  to  plaintiff  in  respect  of  the 
special  damage  sustained  by  him  as  owner  of  the  property 
in  question,  and  therefore,  with  great  respect,  I  am  not  able 
to  agree  with  the  view  of  the  trial  Judge  that  it  is  a  case  of 
destruction  for  wh^ch  defendants  would  not  be  liable. 

Plaintiff  is  entitled  to  damages  for  a  period  commencing 
only  3  months  before  the  issue  of  the  writ,  and  we  award 
him  $25  damages  up  to  the  present  time.  He  also  claims 
damages  by  reason  of  the  Church  street  bridge  being  out  of 
repair.     The  evidence  does  not  shew  that  he  suffered  any 
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special  damage.  Further,  the  bridge  was  repaired  within  a 
reasonable  time.    That  claim,  therefore,  should  be  dismissed. 

Plaintiff  asks  that  defendants  be  ordered  by  mandamus 
to  repair.  He  is  not,  I  think,  entitled  to  such  relief.  A 
person  suffering  special  damage  because  of  non-repair  of  a 
highway  has  his  remedy  in  damages.  If  he  suffers  only  as 
one  of  the  general  public,  then  he  has  his  remedy  by  indict- 
ment. Thus  he  has  a  specific  remedy,  and  in  such  case  the 
Court  will  not  grant  the  extraordinary  remedy  of  manda- 
mus: King  V.  Bank  of  England,  2  Doug.  526.  Further,  a 
mandatory  order,  from  its  very  nature  requiring  the  per- 
formance of  a  specific  duty,  is  inapplicable  in  the  case  of 
a  general  duty  to  repair:  Hislop  v.  Township  of  McGillivray, 
12  0.  K.  749,  15  A.  H.  687;  Hubert  v.  Township  of  Yar- 
mouth,  18  0.  R.  458;  Attorney-General  v.  Staffordshire, 
[1905]  1  Ch.  336. 

Plaintiff  also  asks  for  an  injunction  restraining  defen- 
dants from  interfering  with  the  course  of  the  water.  The 
evidence  fails  to  shew  such  interference,  and  he  is  there- 
fore not  entitled  to  an  injunction. 

He  should  be  paid  his  costs  of  action  on  the  High  Court 
Bcale  and  the  costs  of  this  appeal. 


Mabee,  J.  January  17th,  1906.     , 

WEEKLY   COURT. 

WILLIAMS  V.  CORNWALL  PAPEE  CO. 

Building  Contract — Extras — Absence  of  Written  Order — Want 
of  Authority — Pleadinff — Counterclaim — Costs. 

Appeal  by  plaintiff  and  cross-appeal  by  defendants  from 
report  of  Master  at  Cornwall  upon  a  reference  to  him  made 
by  Britton,  J. 

D.  B*  Maclennan,  K.C.,  for  plaintiff. 

W.  Nesbitt,  K.C.,  and  R.  A.  Pringle,  Cornwall,  for  de- 
fendants. 

Mabee,  J. : — The  7th  ground  of  appeal  is  with  reference 
to  an  item  of  $1,059.07,  made  up  of  8  smaller  items,  sums 
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claimed  by  plaintiff  for  extras  upon  the  erection  of  a  build- 
ing for  defendants. 

The  contract  provided  that  no  allowance  for  extra  work 
or  materials  or  rebates  should  be  made,  unless  they  were 
agreed  upon  by  the  building  committee  prior  to  the  execu- 
tion of  the  work,  and  a  written  order  given  for  the  work 
by  the  general  manager,  S.  Greenwood.  This  was  not  done, 
and  the  items  were  disallowed  by  the  Master.  The  cases 
quoted  by  him  fully  justify  such  disallowance,  but  counsel 
for  plaintiff  contended  that  defendants  had  not  pleaded  thib 
defence,  and  therefore  the  same  was  not  open  to  them. 

There  was  a  written  contract  between  the  parties,  but 
plaintiff's  claim  is  not  based  upon  such  contract;  he  ciaimfi« 
simply  for  work  done  and  materials  furnished.  Defendants 
t-et  up  this  contract,  and  paragraph  7  of  the  statement  of 
defence  alleges  that  under  the  terms  of  this  contract,  and 
the  specifications  incorporated  therein,  plaintiff  is  not  en- 
titled to  receive  payment  from  defendants,  because  he  has 
not  complied  with  the  terms  of  the  contract,  and  has  not 
been  duly  authorized  as  required  by  the  contract  and  speci- 
fications to  do  the  extra  work  which  he  claims  for. 

I  think  this  is  clearly  pleading  the  want  of  authority 
provided  for  by  the  contract,  namely,  having  the  written 
authority  of  Greenwood  and  the  agreement  by  the  building 
committee,  and  that  this  defence  was  open  to  defendants. 

Ground  number  7  fails. 

Xumber  19:  $161.71  is  made  up  of  three  items,  viz.,  $13. 
$46.88,  and  $101.83,  appearing  in  item  number  2  of  defen- 
dants^ particulars,  and  allowed  against  plaintiff.  These  are 
now  objected  to,  not  upon  the  ground  that  the  evidence  doe^ 
not  shew  that  they  were  properly  charged,  but  that  they  are 
not  covered  by  defendants'  counterclaim.  I  think  it  is  now 
too  late  to  take  this  objection;  particulars  were  furnished, 
evidence  given,  and,  although  they  are  not  covered  by  the 
counterclaim,  they  were  fully  dealt  with,  and  it  seems  that 
an  entirely  just  disposition  of  them  was  made  by  the  Master. 

This  ground  of  appeal  fails. 

dumber  18 :  $400  for  rock  excavation.  The  contract  re- 
lated only  to  earth  excavation;  rock  was  struck,  excavated, 
and  used  by  plaintiff  in  the  foimdation  walls.  I  think  plain- 
tiff is  entitled,  as  a  matter  not  covered  by  the  contract,  to 
payment  upon  the  basis  of  a  quantum  meruit  for  rock  ex- 
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eavation,  but  the  difficulty  upon  this  appeal  is  that  the 
Master  has  found  that  plaintiff  never  intended  advancing 
this  claim  until  payment  for  other  extras  were  refused  by 
defendants;  that  during  the  progress  of  the  work  plaintiff 
kept  no  record  of  the  quantity  of  rock  removed;  that  plain- 
tiff received  the  benefit  of  this  rock  by  using  it  for  founda- 
tion purposes;  and  that  there  was  no  evidence  upon  which 
the  Master  could  estimate  compensation.  1  am  asked  to 
say  that  he  was  wrong.  If  the  matter  were  before  me  in 
the  first  instance,  1  might  have  arrived  at  a  ditlcront  conclu- 
sion as  to  the  item,  but  1  am  unable  to  say,  from  the  por- 
tions of  evidence  to  which  1  am  referred,  that  the  result 
arrived  at  by  the  Master  was  not  warranted  by  the  evidence, 
or  rather  as  he  regarded  it,  by  the  lack  of  evidence.  This 
ground  fails. 

This  disposes  of  the  grounds  of  appeal  urged  by  plaintiff, 
and  in  disposing  of  them  as  I  have  I  am  not  overlooking  the 
argument  that  these  items,  or  some  of  them,  were  charged 
up  in  defendants*  books  as  cost  of  construction,  but  unless 
defendants  are  otherwise  liable  I  do  not  think  such  charg- 
ing up  would  have  the  result  contended  for.  I  regard  this 
as  a  memorandum  of  the  items  filed  with  them  upon  con- 
struction account,  and  the  fact  of  their  being  in  the  ledgef 
could  not  have  the  effect  of  preventing  their  proper  adjust- 
ment when  the  time  came  to  pay. 

Then  as  to  defendants'  cross-appeal.  They  allege  that 
they  are  entitled  to  a  deduction  of  $95.80  from  $188.40  on 
item  number  35.  I  do  not  think  so.  The  Master  has  given 
his  reasons  in  full  for  allowing  the  $188.40,  and  I  agree 
with  him.  Items  17  and  18,  $33.60  and  $14.10  and  the  same 
may  be  said  of  item  6  for  extra  masonr}'  owing  to  uneven 
ground — ^I  think  have  been  properly  disposed  of  and  call  for 
no  interference. 

Defendants  appeal  against  the  disposition  of  the  costs  by 
the  Master. 

Plaintiffs  claimed  $2,979.72.  Defendants  paid  $1,300 
into  Court.  The  case  was  by  consent  referred  to  the  Master 
for  trial,  with  power  to  dispose  of  all  questions,  including 
costs,  with  leave  to  enter  judgment  upon  his  report,  after  it 
became  absolute.  Ordinarily,  unless  by  consent,  the  Master 
could  not  dispose  of  the  costs.  He  has  found  $664.26  due 
plaintiff  and  allowed  him  costs  down  to  the  payment  in  of 
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the  $1,300,  which  was  done  under  a  special  order,  which 
provided  that  such  payment  in  should  not  aflect  plaintiffs 
right  to  costs  down  to  that  date;  he  has  allowed  no  costs  to 
either  side  subsequent  to  payment  in.  I  am  asked  to  inter- 
fere with  his  discretion  in  so  disposing  of  the  costs  of  the 
long  and  expensive  litigation.  He  had  all  the  material  be- 
fore him  to  enable  him  to  exercise  a  discretion  upon  this 
matter.  I  cannot  say  he  was  wrong;  on  the  contrary,  from 
what  I  have  learned  of  the  case  from  a  careful  argument  of 
both  appeals  and  a  perusal  of  at  least  some  of  the  546  pages 
of  evidence  heard  by  the  Master,  I  think  he  was  right. 

Probably  the  better  view  is  that  the  parties  having  agreed 
to  confer  upon  the  Master  a  power  he  would  not  otherwise 
have  had,  namely,  to  dispose  of  the  costs,  there  is  no  appeal 
from  his  disposition  of  them. 

Both  appeal  and  cross-appeal  will  be  dismissed,  and,  in- 
stead of  setting  ofE,  there  will  be  no  costs  of  either  appeal. 


Cartwright,  Master.  January  18th,  1907. 

chambers. 

SCHLUND  V.  POSTER. 

Security  for  Costs  —  Plaintijf  Ordinarily  Resideni  out  of 
Ontario — Evidence — Rule  1198  (6) — Amount  of  Security — 
Ifu>rease. 

Motion  by  defendant  for  security  for  costs  under  Rule 
1198  (b). 

C.  W.Kerr,  for  defendant. 

J.  C.  McEwan  (W.  Laidlaw),  for  plaintiff. 

The  Master: — The  motion  is  supported  by  Mr.  Kerr's 
affidavit  exhibiting  the  writ  and  statement  of  claim.  They 
were  filed  on  22nd  December,  though  the  writ  was  not  served 
until  7th  January  instant. 

In  the  statement  of  claim  plaintiff  is  described  as  "a 
citizen  of  the  Ignited  States,  at  present  residing  in  the  city 
of  Toronto.'' 
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Mr.  Kerr's  aflSdavit  states  that  his  partner  informs  him 
that  he  was  last  year  told  by  plaintiff  that  he  then  resided 
at  Chicago;  that  he  has  frequently  registered  at  the  King 
Edward  Hotel  (Toronto)  as  of  Chicago;  and  that  on  3rd 
January  instant  he  again  did  so^  even  after  this  action  had 
begun.  No  affidavit  was  filed  in  answer.  Plaintiff  asked 
that  the  motion  should  be  dismissed  on  the  authority  of 
Hollingsworth  v.  HoUingsworth,  10  P.  R.  50.  But  that  case 
seems  to  be  in  favour  of  the  motion,  as  will  be  seen  on  look- 
ing at  Mr.  Marsh's  argument.  The  present  affidavit  is  made 
sufficient  by  Rule  518.  I  offered  to  adj'^urn  the  motion  if 
plaintiff  wished  to  make  an  affidavit  in  answer,  but  this  was 
declined. 

Under  these  circumstances,  and  in  view  of  Barry  v. 
Oshawa  Canning  Co.,  3  0.  W.  R.  190,  and  cases  there  cited, 
I  think  the  order  must  go.  The  defendant  asked  for  $1,000, 
but,  under  the  judgment  in  Standard  Trading  Co.  v.  Sey- 
bold,  6  0.  L.  R.  379,  2  0.  W.  R.  878,  I  think  that  the  usual 
amount  will  be  sufficient  at  present,  as  it  can  always  be  in- 
creased when  justice  requires  it  to  be  done. 

The  costs  of  this  motion  will  be  in  the  cause. 


Mabee,  J.  January  18th,  1907. 

WEEKLY  COURT. 

Re  CAMPBELL  AND  CITY  OF  STRATFORD. 

Municipal  Corporations — By-law  RegtUating  Eating  Houses 
— Hours  of  Closing — Sunday  Closing — Restraint  of 
Trade — Municipal  Act — Regulations — Powers  of  Council 
— Intra  Vires. 

Motion  for  an  order  quashing  sees.  2  and  3  of  by-law  No. 
1294  passed  by  the  council  of  the  city  of  Stratford  on  1st 
October,  1906. 

W.  E.  Middleton,  for  applicant. 

R-  S.  Robertson,  Stratford,  for  the  city  corporation. 

Mabee,  J.: — By  the  Consolidated  Municipal  Act,  R.  S. 
0.  ch.  223,  sec.  583,  sub-sec.  34,  power  is  given  to  pass  by- 
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laws  for  regulating  eating  houses,  and  by  sub-see.  35  for 
licensing  the  same.  Sections  350  to  357  of  the  consolidate^ 
by-laws  of  the  city  of  Stratford  make  provision  for  certain 
regulations  applicable  to  and  license  fee  payable  by  persona 
in  charge  of  eating  houses,  and  the  council,  deeming  these 
insujBBcient,  passed  the  by-law  now  complained  of.  The 
sections  attacked  provide  as  follows: — 

"  2.  No  such  eating  house  shall  be  open,  nor  shall  any- 
thing be  sold  therein,  between  the  hours  of  1  o*clock  a.m. 
and  6  o^clock  a.m.,  nor  shall  any  person  be  supplied  with 
eatables  or  refreshments  therein  within  such  hours. 

"  3.  On  Sundays  no  such  eating  house  shall  be  open,  nor 
shall  anything  be  sold  therein,  nor  shall  any  person  be  sup- 
plied with  eatables  or  refreshment,  after  the  hour  of  7 
o^clock  in  the  evening.^^ 

The  grounds  taken  in  the  notice  of  motion  are  that  this 
by-law  is  in  restraint  of  trade  and  therefore  ultra  vires,  and 
that  the  council  cannot  prohibit  a  lawful  trade  being  carried 
on  in  a  lawful  manner. 

Many  affidavits  are  filed  shewing,  in  the  opinion  of  the 
different  deponents,  why  this  eating  house  should  not  be 
required  to  close  as  provided  by  this  by-law,  but  I  think  the 
answer  to  all  this  is  that  the  municipal  council  has  been 
authorized  by  the  legislature  to  exercise  its  judgment  upon 
matters  of  this  kind,  and  that  the  Court  cannot  interfere 
so  long  as  the  council  has  kept  within  the  authority  con- 
ferred upon  it,  unless  the  restriction  is  clearly  unreasonable 
and  oppressive. 

Then  does  what  this  by-law  provides  for  fall  within  the 
powers  of  the  council?  It  is  authorized  to  regulate.  Is  a 
direction  to  close  between  1  a.m.  and  6  a.m.  and  at  7  p.m. 
on  Sundays  a  regulation  of  these  eating  houses? 

Among  other  meanings  given  by  Worcester,  "  to  regu- 
late "  is  said  "  to  subject  to  a  prescribed  course.^^ 

The  Century  says  a  regulation  is  "  a  rule  or  order  pre^ 
scribing  the  actions  of  those  under  its  control ;^^  "a  rule 
prescribed  by  a  municipality  for  the  conduct  of  third  persons 
dealings  with  it.^^ 

I  think  it  is  clear  that  the  directions  to  close  at  stated 
hours  are  regulations,  and  fall  within  the  express  provision 
of  the  statute. 
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It  was  contended  that  the  ease  was  covered  by  Begina  v. 
Levy,  30  0.  R.  403,  but  1  think  that  case  is  clearly  distin- 
guishable.    .     .     . 

[Eeference  to  Krun  v.  Tolman,  [1896]  2  Q.  B.  99; 
Begina  v.  Martin,  21  A.  B.  145;  Merritt  v.  City  of  Toronto, 
22  A.  B.  205;  Barbier  v.  Connolly,  113  U.  S.  B.  27;  Soon 
Hing  V.  Crowley,  ib.  703;  Calder  v.  Pilling,  14  M.  &  W.  75; 
^cott  V.  Pilliner,  [1904]  2  K.  B.  855. 

The  rule  is  that  where*  power  is  given  to  license  and  regu- 
late, proper  provisions  may  be  made  as  to  the  mode  of 
carrying  on  the  particular  business;  and  if  the  Court  inter- 
fered in  the  present  case  it  would  bring  under  review  almost 
tvery  act  of  municipal  councils  where  attempts  are  made  to 
regulate  the  many  matters  over  which  they  are  invested  with 
supervisory  power  by  the  statute. 

I  think  the  application  fails  and  must  be  dismissed  with 
eosts. 


January  18th,  1907. 

divisional  court. 

STOVEB  V.  LAVOIA. 

"Water  and  Watercourses  —  Lands  Bordering  on  Navigable 
LaJce — Rights  of  Riparian  Owner  —  Access  over  Shoal 
Water  to  Deeper  Water — Removal  of  Sand  or  Oravel 
from  Bed  of  Lake  at  Edge  of  Water — Trespass — Diminu- 
tion of  Soil — Recession  of  Shore  Line — Special  Injury — 
Injunction — Damages, 

Appeal  by  defendant  from  judgment  of  Boyd,  C,  8  0. 
W.  B.  398,  in  favour  of  plaintiff  in  an  action  for  trespass. 

E.  Meek,  for  defendant. 

A.  St.  G.  Ellis,  Windsor,  for  plaintiff. 

The  Court  (Mulock.  C.J.,  Teetzel,  J.,  Anglin,  J.), 
dismissed  the  appeal  with  costs. 
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January  18th,  1907, 
divisional  court. 
AEMSTEONG  v.  SHERLOCK. 

Landlord  and  Tenant  —  Distress  for  Rent  —  Suspension  of 
Remedy — Promissory  Note  —  Rent  of  Chattels — Abaie^ 
ment  of  Claim  —  Illegal  Distress  —  Excessive  Distress  — 

—  Detention  of  Chattels  —  Damages —  Counterclaim. 

Appeal  by  plaintiff  from  judgment  of  Palconbridge, 
C.J.,  8  0.  W.  R.  677,  dismissing  an  action  for  illegal  an4 
excessive  distress  and  detention  of  goods,  and  granting  de- 
fendant judgment  on  his  counterclaim  for  $182  for  rent,  etc* 

W.  B.  Raymond  and  C.  Kingstone,  St.  Catharines,  for 
plaintiff. 

H.  H.  Collier,  K.C.,  for  defendant. 

The  Court  (Mulock,  C.J.,  Teetzel,  J.,  Anglin,  J.), 
dismissed  the  appeal  with  costs,  but,  upon  consent  of  de- 
fendant, reduced  the  amount  of  the  judgment  on  the 
counterclaim  to  $168. 


January  18th,  1907.; 

divisional  court. 

CANADIAN  OIL  FIELDS  CO.  v.  TOWN  OF  OIL 
SPRINGS. 

Assessment  and  Taxes  —  Mineral  Lands  —  Principle  of  As* 
cessment — Buildings  and  Plant — Assessment  Act,  lOOJ^ — 
Valuation — Clerical  Error — Costs — Jurisdiction  of  High 
Court  in  Action  to  Declare  Assessment  Illegal — Tribunal 
Provided  by  Assessment  Act 

Appeal  by  plaintiffs  from  judgment  of  Boyd,  C,  8  0.  W. 
R.  480,  dismissing  (except  as  to  one  claim)  an  action  for  ai 
declaration  that  a  certain  assessment  made  by  defendants 
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upon  plaintiffs  was  illegal,  and  for  an  injunction  restraining 
defendants  from  enforcing  it.  Boyd,  C,  held  that  certain 
mining  plant  upon  plaintiffs^  lands  might  be  included  under 
the  term  "buildings/'  and  be  taken  into  consideration  by 
the  assessor  in  fixing  the  assessable  value  of  the  buildings. 

The  appeal  was  heard  by  Mulock,  C.J.,  Teetzel,  J., 
Anglin,  J. 

A.  Weir,  Sarnia,  for  plaintiffs. 

R.  I.  Towers,  Sarnia,  for  defendants. 

Mulock,  C.J. : — The  question  arises  under  the  provi- 
sions of  sec.  36  of  the  Assessment  Act,  4  Edw.  Vll.  ch.  23, 
which  is  as  follows: — "  (1)  Except  in  the  case  of  mineral 
lands  hereinafter  provided  for,  real  property  shall  be  as- 
£»essed  at  its  actual  value.  (2)  In  assessing  land  having  any. 
buildings  thereon,  the  value  of  the  Jand  and  buildings  shall 
be  ascertained  separately,  and  shall  be  set  down  separately 
in  columns  13  and  14  of  the  assessment  roll,  and  the  assess- 
ment shall  be  the  sum  of  such  values.  The  value  of  the 
buildings  shall  be  the  amount  by  which  the  value  of  the 
land  is  thereby  increased.^'  (3)  In  estimating  the  value  of 
mineral  lands,  such  lands  and  the  buildings  thereon  shall 
be  valued  and  estimated  at  the  value  of  other  lands  in  the 
neighbourhood  for  agricultural  purposes,  but  the  income 
derived  from  any  mine  or  mineral  work  shall  be  subject  to 
taxation  in  the  same  manner  as  other  incomes  under  this 
Act.'' 

The  mining  plant  consisted  of  certain  derricks,  pipes, 
jerkers,  triangles,  and  other  appliances,  not  adding  to  the 
value  of  the  lands  for  agricultural  purposes,  but  used  only 
in  connection  with  the  production  of  oil  from  the  lands. 

It  was  conceded  in  argument  that  the  lands  in  question 
were  "  mineral  lands  "  within  the  meaning  of  the  Act. 

In  addition  to  this  plant,  there  were  certain  buildings 
on  the  land,  but  the  plant  in  respect  of  which  this  issue 
arises  was  not  in  nor  did  it  form  part  of  these  buildings,  but 
was  distributed  throughout  the  lands  where  oil  wells  were 
being  operated. 

The  real  question  for  determination  is,  whether,  in  these 
circumstances,  this  plant  is  assessable.     ... 
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The  assessor  assessed  the  actual  land  at  $25  an  acre, 
being  the  estimated  value  of  other  lands  in  the  neighbour- 
hood for  agricultural  purposes..  He  also  assessed  the  actual 
buildings  at  a  certain  other  sum,  and  also  assessed  the  min- 
ing plant,  not  as  giving  any  value  to  the  land  for  agricul- 
tural purposes,  but  as  mining  plant,  at  a  certain  other  sum, 
and  added  this  amount  to  the  assessed  value  of  the  build- 
ings, and  set  down  the  combined  amounts  as  one  sum,  in 
colunm  14  of  the  assessment  roll,  as  the  assessed  value  of  the 
buildings.     .     .     . 

In  addition  to  contending  that  the  plant  is  assessable, 
defendants  point  to  the  assessment  roll  and  say  that  plain- 
tiffs complain  merely  of  over-assessment,  and  are  merely 
seeking  a  reduction  of  the  amount  assessed  against  their 
buildings,  and  contend  that  the  only  tribunal  competent  to 
deal  with  such  complaint  is  that  provided  by  the  Assess- 
ment Act. 

1  ajm  unable  to  accede  to  that  view.  The  method  at- 
tacked seems  to  me  a  transparent  attempt  to  evade  the  fair 
meaning  of  the  Act.  The  question  is  not  one  of  .  .  . 
assessable  value,  but  whether  the  provisions  of  the  Act  can 
be  defeated  by  the  assessable  value  of  property  exempt  from 
taxation  being  added  to  that  of  property  liable  to  taxation. 
.  .  .  The  assessment  of  the  exempted  property  was 
wholly  illegal;  that  item  of  unassessable  property  is  as 
clearly  distinguishable  from  the  assessable  as  if  they  were 
two  separate  properties  .  .  .  and  it  was  not  for  the 
assessor  ...  to  assess  it  for  taxation  for  any  amount 
whatever.  The  illegality  being  beyond  question  established^ 
the  Court  has  jurisdiction  to  deal  with  it. 

I  therefore  think  this  appeal  should  be  allowed  with 
costs. 

There  was  an  appeal  from  the  Court  of  Kevision  to  the 
County  Court  Judge,  who  gave  judgment  in  respect  ..of  the 
assessment  of  the  buildings,  directing  certain  changes  in  the 
assessment  roll.  By  a  clerical  error,  the  roll  was  not  cor- 
rected, but  the  rectification  was  provided  for  in  the  judgment 
of  the  Chancellor,  no  costs  being  given  in  connection  with 
that  branch  of  the  case.  I  do  not  think  his  disposition  of 
these  costs  should  be  disturbed,  but  with  that  exception 
plaintiflEs  are  entitled  to  their  costs  of  this  action. 
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Anglix,  J.: — I  agree  in  the  result.     Sub-section  3  of 
sec.   36  of  ^he    Assessment  Act  does  not  explicitly  exempt 
mining  plant  from  assessment.     But  because  the  statute 
prescribes  an  exclusive  standard  of  valuation,  which  can 
l^ave  no  possible  application  to  such  plant,  its  owners  neces- 
sarily receive  the  benefit  of  an  exemption  which  it  may  not 
l^ave  been  the  intention  of  the  legislature  to  confer.     .     .     . 
The  assessor  exhausted  his  powers  when,  he  fixed  as  the  value 
of  plaintiffs'  land  **  the  value  of  other  lands  in  the  neigh- 
bourhood for  agricultural  purposes."  When  he  added  to  that 
amount  his  valuation  of  something  else,  which  could  only 
)«  assessable  as  part  of  the  land  (sec.  2,  sub-sec.  7),  he  not 
only  increased  the  amount  of  the  assessment  of  the  land, 
but  attempted  to  render  subject  to  taxation  something  which 
rtie  statute,  in  effect,  if  not  in  terms,  exempts. 

,  Although  the  Court  of  Ke vision  is,  subject  to  appeal,  the 
appropriate,  and  in  fact  the  only,  forum  in  which  the  tax- 
payer can  seek  redress  for  an  assessment  excessive  in 
amount,  the  owner  of  property  not  liable  to  taxation,  but 
which  has  been  illegally  assessed,  is  entitled  to  ask  this 
Court  to  relieve  him  of  the  burden  thus  improperly  im- 


Teetzel,  J.,  concurred. 


January  18th,  1907. 

divisional  court. 

STILL  V.  HASTINGS. 

MaJirious  Prnsiecution  —  \Vant  of  BeaJ^onahle  and  Probable 
Cavse — Functions  of  Judge  and  Jury — Nonsuit — Setting 
aside — New  Trial — Questions  forr  Jw^j — Judicature  Act, 
»er.  112 — ^tggested  Amendment. 

Appeal  by  plaintiff  from  judgment  of  Mabee,  J.,  at  the 
trial,  withdrawing  the  case  from  the  jury,  and  dismissing 
Ihe  action. 

The  action  was    for    malicious    prosecution.     The  trial 
Judge,  upon  hearing  the  evidence  offered  on  behalf  of  plain- 
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tiff,  held  that  there  were  no  facts  in  dispute  requiring  deter- 
mination by  a  jury,  and  that  upon  the  undisputed  facts 
plaintiff  had  failed  to  establish  a  want  of  reasonable  and 
probable  cause. 

Plaintiff  was  a  saw-miller,  and  defendant  a  lumber 
dealer.  There  was  a  negotiation  between  them  for  an,  ex- 
change of  lumber;  certain  lumber  was  said  to  have  been 
taken  by  plaintiff  from  defendant's  yard;  and  defendant 
prosecuted  plaintiff  for  theft  of  the  lumber.  Plaintiff  was 
acquitted  and  brought  this  action. 

The  appeal  was  heard  by  Mulock,  C.J.,  Anglin,  J., 
Clute,  J. 

D.  O^Connell,  Peterborough,  for  plaintiff,  contended  that 
the  real  question  between  the  parties  was  whether  or  not 
there  was  in  fact  an  exchange  of  lumber,  and  this  question 
should  have  been  put  to  the  jury,  and  the  Judge  should  not, 
without  putting  this  question  and  others,  have  ruled  that 
want  of  reasonable  and  probable  cause  was  not  shewn. 

R.  McKay,  for  defendant,  contra. 

Angun,  J.: — This  appeal  raises  once  more  the  always 
difficult  question  of  the  respective  functions  of  Judge  and 
jury  in  determining  whether  or  not  the  defendant,  sued  for 
malicious  prosecution,  had. reasonable  and  probable  cause  for 
instituting  criminal  proceedings  against  plaintiff.     .     .     . 

Since  Lister  v.  Perryman  was  decided  in  1870,  L.  R.  4 
H.  L.  521,  it  has  never  been  questioned  that  "  the  jury  must 
find  the  facts  on  which  the  question  of  reasonable  and  prob- 
able cause  depends,  but  that  the  Judge  must  then  deter- 
mine w^hether  the  facts  found  do  constitute  reasonable  and 
probable  cause.''  The  difficulty  generally  experienced  in  the 
application  of  this  rule,  so  easily  stated,  is  in  the  determina- 
tion of  the  question  whether  there  are  any  facts  in  dispute 
upon  which  the  jury  should  be  asked  to  pass. 

In  determining  that  the  plaintiff  has  failed  to  shew  ab- 
sence of  reasonable  and  probable  cause,  and  withdrawing  the 
case  entirely  from  the  jury,  the  Judge  must  assume  in  fav- 
vour  of  the  plaintiff  all  facts  of  which  he  has  adduced  any 
reasonable  evidence.  It  must  in  this  case,  therefore,  be 
assumed  that  a  quantity  of  oak  lumber,  which  plaintiff  was 
charged  with  having  stolen,  had,  prior  to  the  alleged  theft,. 
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become  his  own  property  as  a  result  of  an  exchange  made 
with  defendant.  ' 

It  is  perfectly  clear  that  an  absence  of  honest  belief  on 
the  part  of  the  prosecutor,  in  the  guilt  of  the  accused,  nega- 
tives the  existence  of  reasonable  and  probable  cause.  In  the 
present  case,  assuming,  as  we  must,  that  the  exchange  sworn 
to  by  plaintiff  was  actually  made,  belief  of  the  defendant 
in  the  guilt  of  the  plaintiff,  when  laying  the  information, 
necessarily  implies  his  having  forgotten  that  he  had  made 
such  an  exchange.  Such  forgetfulness  is  not  admitted.  It 
is  somewhat  improbable.  It  certainly  cannot  be  assumed 
in  defendant's  favour.  It  is  a  question  of  fact  for  the  jury, 
and,  in  these  circumstances,  the  existence  in  the  mind  of 
defendant  of  an  honest  belief  in  plaintiff's  guilt  must,  I 
think,  also  be  deemed  a  question  of  fact  upon  which  the 
jury  must  necessarily  be  asked  to  pass. 

That  this  question  is  not  always  for  the  jury  is  made 
clear  by  the  decision  in  x\rchibald  v.  McLaren,  21  S.  C.  R. 
688.     .     . 

[Reference  to  Young  v.  Nichol,  9  0.  R.  347;  Hicks  v. 
Faulkner,  8  Q.  B.  D.  167,  171.] 

Plaintiff  admits  that  defendant,  before  laying  informa- 
tion, charged  him  orally  with  the  theft  of  the  oak  lumber 
in  question,  and  that  he  made  no  answer  to  the  charge — ^no 
allusion  to  the  exchange.  These  facts  did  not,  I  think,  war- 
rant an  assumption  by  the  trial  Judge  that  plaintiff's  evi- 
dence as  to  the  exchange  was  untrue,  or  his  drawing  an  in- 
ference that,  if  any  such  exchange  had  in  fact  taken  place, 
it  had  passed  entirely  from  defendant's  mind.  The  judg- 
ment indicates  that  he  drew  and  acted  upon  both  these  con- 
clusions upon  questions  which  only  the  jury,  I  think  with 
great  respect,  was  competent  to  dispose  of.  Facts  upon  which 
the  inference  of  reasonable  and  probable  cause  depends  were, 
as  I  have  indicated,  clearly  in  dispute,  and  were  necessarily 
subject  to  the  findings  of  a  jury. 

The  appeal  must,  therefore,  be  allowed,  and  a  new  trial 
directed.  Costs  of  the  appeal  and  of  the  former  trial  should 
be  to  plaintiff  in  any  event. 

I  desire  again  to  direct  attention  to  the  provisions  of  sec. 
112  of  the  Judicature  Act: — "Upon  a  trial  by  jury,  in  any 
case  except  an  action  of  libel,  slander,  criminal  conversation, 
seduction,  malicious  arrest,  malicious  prosecution,  or  false 
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imprisonment^  the  Judge,  instead  of  directing  the  jury  to 
give  either  a  general  or  a  special  verdict,  may  direct  the 
jury  to  answer  any  questions  of  fact  stated  to  them  by  the 
Judge  for  the  purpose/'  I  read  this  section,  as  tantamount 
to  an  express  prohibition  against  the  putting  of  questions 
to  a  jury  in  actions  of  the  classes  enumerated.  Notwith- 
standing its  provisions,  however,  appellate  Courts  have  af- 
firmed the  propriety  of  submitting  questions  to  the  jury  in 
actions  for  malicious  prosecution,  and  in  reviewing  cases  in 
which  questions  have  been  put  they  have  expressed  no  dis- 
approval of  that  course:  see  Archibald  v.  McLaren,  21  S.  C. 
R.  588,  592;  Malcolm  v.  Perth  Fire  Ins.  Co.,  29  0.  R.  406; 
Young  V.  Nichol,  9  0.  R.  347;  Hamilton  v.  Cousineau,  19 
A.  R.  203. 

Every  trial  Judge  who  has  dealt  with  actions  for  malici- 
ous prosecution  must  have  realized  to  what  embarrassment 
inability  to  put  questions  to  the  jury  in  such  cases  gives  rise. 
It  is  often  practically  impossible  to  direct  a  jury  hypothe- 
tically  as  to  the  facts  upon  which  reasonable  and  probable 
cause  depends  in  such  a  manner  that  there  can  be  any  cer- 
tainty that  the  jury  at  all  appreciates  the  nature  and  the 
scope  of  its  duties  in  regard  to  the  matters  involved  in  this 
issue,  or  any  assurance  that,  in  pronouncing  a  general  ver- 
dict, the  jury  will  confine  itself  to  the  consideration  of 
matters  legitimately  the  subject  of  its  findings.  I  would, 
therefore,  suggest  the  advisability  of  eliminating  from  the 
exceptions  in  sec.  112  of  the  Judicature  Act  actions  for 
malicious  prosecution. 

Clute,  J.,  wrote  a  lengthy  opinion,  in  the  course  of 
which  he  referred,  in  addition  to  the  cases  cited  by  Anglin, 
J.,  to  Abrath  v.  North  Eastern  R.  W.  Co.,  11  Q.  B.  D.  440, 
14  App.  Cas.  247;  Panton  v.  Williams,  2  Q.  B.  169,  192; 
Mitchell  V.  Williams,  11  M.  &  W.  205;  Broad  v.  Ham,  5  Bing. 
N.  C.  722,  725;  Brown  v.  Hawkes,  [1891]  2  Q.  B.  718;  Tur- 
ner V.  Ambler,  10  Q.  B.|  252;  Taylor  v.  Williams,  2  B.  &  Ad. 
S57;  Burley  v.  Bethune,  5  Taunt.  583;  Heath  v.  Heape,  26 
L.  J.  M.  C.  49;  Mitchell  v.  Jenkins,  5  B.  &  Ad.  588;  and 
reached  the  same  conclusion  as  Anglin,  J. 

MuLOCK,  C.J.,  concurred. 
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Magee,  J.  January  14th,  1907. 

WEEKLY  COURT. 

EVANS  V.  JAFFRAY. 

Partnership — Account  —  Payment  hy  Partner — Credit  for — 
Con^deraiion — Services  in  Introducing  Partner  to  Capi- 
talists —  Voluntary  Payment  —  Reasonable  Amount  to  be 
A  llowed — Reference — Appeal — Costs. 

Appeal  by  defendant  Jaffray  and  cross-appeal  by  plain- 
tiff from  report  of  Master  at  Sandwich. 

The  action  as  against  defendant  Jaffray  was  for  an  ac- 
eoimt  of  the  partnership  dealings  between  plaintiff  and  de- 
fendant Jaffray  and  for  damages  for  breach  of  contract. 

The  action  was  dismissed  by  the  trial  Judge  (2  0.  W.  R. 
678),  bnt  upon  appeal  the  Court  of  Appeal  (3  0.  W.  R.  877) 
declared  plaintiff  entitled  to  share  in  a  sum  of  $20,000  re- 
ceived by  defendant  Jaffray,  and  to  an  account  thereof,  and 
directed  a  reference  to  the  Master  at  Sandwich,  whose  re- 
port formed  the  subject  of  these  appeals. 

R.  McKay,  for  defendant  Jaffray. 
W.  M.  Douglas,  K.C.,  for  plaintiff. 

Magee,  J.: — ^At  the  conclusion  of  the  argument,  plain- 
tiffs appeal  from  the  Master's  report  was  dismissed  except 
as  to  the  one  item  of  $5,000  paid  by  defendant  to  J.  T. 
Johnston,  and  plaintiff's  cross-appeal  for  interest  on  the 
balance  found  due  to  him  by  the  Master  was  allowed.  I  have 
since  read  the  portions  of  the  evidence  referred  to  by  coun- 
sel as  to  the  $5,000  item.  The  agreement  between  Evans 
and  Jaffray  and  the  general  facts  of  the  case  are  set  out  in 
the  judgment  at  the  trial  (2  0.  W.  R.  678)  and  on  the  appeal 
therefrom  (3  0.  W.  R.  877.) 

It  appears  from  the  evidence  that  on  the  afternoon  of 
11th  April,  1899,  after  the  meeting  of  Evans  and  Jaffray 
at  Toronto  with  the  manufacturers  whom  they  hoped  to 
induce  to  join  the  consolidation  enterprise  they  were  en- 
deavouring to  f ortn,  had  resulted  in  nothing,  Jaffray  went 
to  see  Johnston.     He  went,  he  says,  because  he  wanted  to 
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be  placed  in  touch  with  capital,  so  as  to  put  the  deal 
through,  and  so  that  the  option  which  had  been  obtained 
should  not  become  useless.  He  says  he  did  not  go  to  him 
as  a  capitalist.  It  does  not  appear  that  Johnston  was  en- 
gaged in  business  as  a  financial  agent  or  promoter.  Jaffray 
had  appearently  been  on  friendly  terms  with  him,  and  had 
on  that  morning  told  him  about  the  expected  meeting  in  the 
afternoon.  After  it  proved  abortive,  he  went  to  Johnston's 
office,  told  him  it  was  over  and  he  had  failed  in  the  project 
and  did  not  know  what  to  do,  and  would  have  to  go  home  to 
Chicago,  and  asked  him  if  he  could  find  anybody  to  carry  the 
deal  through.  Thereupon  Johnston  said  he  would  telephone 
Mr.  Kyckman,  and  did  so;  and  Kyckman  came  to  Johnston's 
office.  It  appears  that  Kyckman  had  previously  been  talking 
with  Johnston  about  Jaffray's  plans.  Nothing  had  been  said 
between  Jaflfray  and  Johnston  about  remuneration  to  the  lat- 
ter. Apparently,  however,  Johnston  had  an  eye  to  it,  for 
he  says  he  met  Mr.  Byckman  in  the  outer  office  and  told  him 
there  was  a  good  thing  to  put  in  his  way,  in  which  therw  was 
a  lot  of  money,  and  got  his  promise,  he  says,  for  dividing  up, 
and  then  took  him  into  his  inner  office  and  introduced  him 
to  Jaflfray.  The  project  was  discussed  by  the  3,  and  they 
arranged  to  meet  that  evening  with  Evans  present.  The  4 
did  meet,  and  the  matter  was  further  discussed.  Mr.  Kyck- 
man took  it  in  hand  thenceforward,  and  submitted  it  to  de- 
fendants Cox,  Soper,  and  others,  and  succeeded  in  inter- 
esting them  in  it — he  acting  on  their  behalf  and  not  on 
behalf  of  Jafifray  and  Evans.  The  result  was  an  agreement 
in  April  by  Cox,  Soper,  and  others,  to  pay  Jaflfray  $50,000 
for  his  option  and  services  in  certain  events,  which  appar- 
ently did  not  all  occur.  Ultimately  they  settled  with  him 
for  $20,000,  which  was  paid  him  on  2nd  October,  1899.  On 
7th  October,  1899,  Jaffray  gave  to  Johnston  in  settlement 
for  his  services  $1,000  in  cash  and  shares  to  the  amount  of 
$4,000  in  common  stock  of  another  joint  stock  company. 

Jaffray  now  seeks  to  have  credit  in  respect  thereof  for 
$5,000  in  his  account  with  his  partner,  the  plaintiff.  .  .  . 

Beyond  the  original  introduction  of  Jaffray  to  Kyckman, 
Johnston  does  not  seem  to  have  had  any  practical  part  in  the 
transaction.  .  .  .  Jaffray  himself  says  that  beyond  the 
original  introduction  Johnston  did  no  work,  and  again  he 
says  he  paid  him  for  the  introduction  and  for  that  only,  and, 
though  he  also  says    he    expected   Johnston   to  keep  him 

Digitized  by  VjUU  V  IC 


EVANS  V.  JAFFRAY.  127 

posted,  he  admits  being  told  that  the  latter  could  not  give 
him  information,  though  in  what  connection  does  not  ap- 
pear. Throughout  the  whole  transaction  Jafifray  did  not 
intimate  the  position  to  his  partner  Evans,  though  he  told 
Evans,  before  bringing  him  to  the  meeting  on  the  evening 
of  11th  April,  that  he  had  seen  Johnston,  who  had  intro- 
duced him  to  Kyckman,  and  they  were  to  meet  Evans.  Not 
long  after  that  meeting,  JaflPray  seems  to  have  come  to  the 
conclusion  to  ignore  Evans's  interest  in  the  transaction,  and 
the  sums  of  $50,000  and  $20,000  were  fixed  by  Jaffray  with- 
out consulting  Evans  and  without  his  knowledge. 

It  would  seem  to  have  been  reasonable  that  Johnston 
should  receive  something  for  his  intervention.     .     .     . 

1  find  that  the  circumstances  of  Jaffray's  interview  with 
Johnston  did  not  raise  any  implied  promise  to  pay  the  latter, 
ts  might  be  the  case  with  one  whose  ordinary  business  it 
was  to  attend  to  such  matters.  I  also  find  that  there  was  no 
actual  promise  till  after  11th  April,  but  that,  though  the 
benefit  of  the  introduction  had  been  already  obtained,  it  was 
not  only  reasonable  but  prudent  for  Jaffray  to  agree  to  pay 
something,  with  a  view  not  only  to  the  service  already  ren- 
dered, but  also  the  advantage  and  importance  of  having  a 
friend  in  touch  with  those  with  whpm  he  was  dealing,  and 
the  possible  disadvantage  of  having  a  dissatisfied  person 
there.  .  .  .  The  situation  at  the  time  of  the  promise 
implied,  I  think,  the  continued  good  offices,  slight  though 
they  might  be,  of  Johnston  in  carrying  through  the  transac- 
tion, and  formed  a  good  consideration  for  the  promise  to 
pay  for  all.  In  one  sense,  too,  his  promise  to  pay  Johnston 
might  be  looked  on  as  a  part  of  his  dealing  with  Hyckman 
and  his  clients,  as  they  were  throwing  the  burden  of  paying 
Johnston  upon  him. 

The  fact  that  the  whole  transaction  with  Johnston  was 
kept  from  Evans  makes,  I  think,  no  difference,  as  it  was 
actually  for  the  purpose  of  the  business,  which,  instead  of 
being  the  sole  property  of  Jaffray,  turned  out  to  belong  to 
both.  The  same  objection  might  be  urged  as  to  any  of  the 
expenses  properly  incurred.     .     .     . 

Then  for  what  amount  should  Jaffray  have  credit?  As 
there  was  no  legal  libaility  for  any  particular  sum,  and  as 
his  partner  was  not  consulted,  the  latter  should  not  be  held 
responsible  for  whatever  the  generosity  of  Jaffray,  under  the 
mistaken  view  of  sole  possession,  chose  to  give  to  his  friend 


Digitized  by  VjUOQIC 


128  ^'^^'  ONTARIO    nEEKLY  HEFOUTEK, 

Johnston.  A  reasonable  sum  only  should  be  allowed,  and 
any  sum  paid  in  excess  of  that  should  be  borne  by  Mr. 
J  affray  himself.  The  shares  which  he  gave  are  called  com- 
mon stock  of  the  company,  which  would  seem  to  imply  that 
there  is  preferred  stock.  I  assume  they  were  paid  up  shares. 
Johnston  says  he  received  $5,000,  or  its  equivalent.  The 
shares  .  .  .  had  no  known  quoted  market  value.  .  .. 
To  allow  JaflEray  credit  for  $4,000  for  these  shares  would  be 
to  enable  him  to  sell  his  own  property  to  the  firm,  without 
the  knowledge  or  consent  of  his  partner,  at  his  own  price., 
regardless  of  its  cost  or  value. 

If  both  parties  consent  that  these  shares  be  consid- 
ered to  have  been  actually  of  not  less  value  than  $1,000.. 
and  that  $2,000  would  be  a  reasonable  amount  for  Ijjvane 
and  Jaffray  to  have  paid  Johnston,  assuming  that  he  was 
legally  entitled  to  be  paid  by  them,  a  reference  back  to 
the  Master  may  be  avoided,  and  defendant  Jaffray  will  lie 
declared  entitled  to  credit  as  against  the  firm  and  as  of 
7  th  October,  1899,  for  $2,000  in  addition  to  what  the  Master 
has  already  credited  him  with.  Such  consent  of  the  parties 
need  not  prejudice  plaintiff  in  case  of  appeal  by  either 
party  as  to  the  legal  liability  of  plaintiff  to  contribute  any- 
thing. Failing  such  consent,  there  will  be  a  reference  back 
to  the  Master  with  instructions  to  fix  a  reasonable  sum  to 
have  been  paid  to  Johnston  on  behalf  of  the  firm  in  pur- 
suance of  Jaffray's  promise,  anl  to  inquire  as  to  what  was 
the  actual  cash  value  of  his  interest  in  the  shares  at  th,e 
time  they  were  accepted  by  Johnston  in  settlement,  and 
to  give  defendant  Jaffray  credit  against  the  firm  for  the 
$1,000  cash  paid  Johnston  and  for  such  actual  cash  value — 
the  whole  credit  not  to  exceed  such  sum  as  the  Master 
may  find  to  have  been  reasonable  to  have  been  paid. 

There  will  be  no  costs  of  defendant  Jaffray's  appeal. 
Plaintiff  will  get  his  covsts  of  the  cross-appeal. 
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Vol.  IX.  TORONTO,  JANUARY  31,   1907.  No.  3 

Cartvvright,  Master.  January  ^Ist,  1907. 

CHAMBERS. 

COPEIuAXD-CHATTERSON  CO.  v.  LYMAN  BKOTHERS. 

Partiuruhrs — Statement  of  Defence — Action  for  Bre-cuch  of 
CowUract — Patent  for  Invention —  Infringement — Affidavit 
— Practice — Costs, 

Motion  by  plaintiffs  for  particulars  of  the  statement  of 
defence. 

C.  3f.  Colquhoun,  for  plaintifft*.  ; 

G.  H.  Kilmer,  for  defendants. 

The  Master: — The  statement  of  claim  alleges  the  own- 
ership by  plaintiffs  of  patent  No.  65,638,  and  that  defend- 
ants bought  7  of  the  ledger  binders  made  under  that  patent, 
subject  to  conditions  which  defendants  have  violated.  Plain- 
tiffs claim  an  injunction  against  such  violation  and  damages 
on  account  of  profits. 

This  would  seem  to  be  the  ordinary  action  for  breach 
of  contract.  Defendants,  however,  seem  to  have  taken  it 
to  be  an  action  on  the  patent,  though  no  infringement  is 
charged,  unless  the  allegation  that  defendants  are  using 
unauthorized  sheets  for  their  binders  can  be  so  construed. 

The  statement  of  defence  denies  any  infringement,  and 
alleges  13  distinct  grounds  on  which  defendants  dispute 
the  validity  of  plaintiffs^  patent,  and  in  the  last  paragraph 
they  deny  having  made  the  alleged  contract.  If  plaintiffs 
had  moved  against  these  13  defences  2l^  embarrassing,  de- 

Tor.   IX.  o.w.  K   NO.  3     9 
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fendants  might  not  have  been  able  to  sustain  them,  unless 
plaintiflEs  are  really  proceeding  against  them  as  infringers. 
They  seem,  however,  to  have  acquiesced  in  the*  relevancy  of 
these  defences.  On  2nd  January  plaintiffs  demanded  par- 
ticulars of  the  objections;  then,  without  waiting  to  see  if 
they  were  going  to  be  given,  on  7th  January  plaintiffs 
delivered  a  reply  in  which  they  demur  to  the  objections  and 
join  issue  on  the  statement  of  defence.  Three  days  later 
they  served  notice  of  motion  for  the  particulars  as  pre- 
viously demanded.  This  is  not  supported  by  any  affidavit 
as  to  the  particulars  being  necessary  for  trial  or  for  any 
other  purpose.     .     .     . 

On  the  authority  of  Smith  v.  Boyd,  17  P.  R.  463,  and 
Bank  of  Toronto  v.  Insurance  Co.  of  Noriih  America,  18 
P.  R.  27,  it  would  be  necessary  to  dismiss  the  motion  with 
costs,  unless  this  is  a  patent  action,  in  which  such  particu- 
lars are  to  be  given  as  of  right.  The  objections  are  the 
same  of  which  pari^iculars  have  been  given  in  the  action  of 
plaintiffs  against  the  Business  Systems  Limited.  If  the  de- 
fences are  to  stand,  these  particulars  must  be  given  sooner 
or  later,  and  it  would  be  useless  expense  to  require  an- 
other motion  for  that  purpose. 

In  all  the  circumstances,  it  will  probably  be  best  for  all 
parties  to  direct  that  the  particulars  asked  for  be  furnished 
in  a  week.  However,  I  am  not  satisfied  that  the  motion  is 
regular  when  made  without  any  affidavit  in  support.  Xo 
order  as  to  costs. 


Cartwright,  Master.  January  21st,  1907. 

chambers 

HHL'M  V.  PASTRRNACK. 

Lis  Pendens — Jiegistq/  of  Certificate — Motion  to  Vacate  — 
Judicature  Art,  sec,  9S  (.i) — Vendor  and  Purchaser — Claim 
a/jainst  Purchaser  tn  Share  in  Land, 

Motion  by  defendant  to  vacate  the  registry  of  a  certi- 
ficate of  lis  pendens. 

H.  H.  Shaver,  for  defendant. 

N.   (;.   Heyrl.  for  plaintiff. 
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The  Master: — ^The  writ  of  summons  was  issued  and 
eeired  on  20th  December  last.  By  the  indorsement  plain- 
tiff claims  an  account  of  partnership  dealings  between  plain* 
tiff  and  defendant,  and  a  declaration  that  plaintiff  is  en- 
titled to  an  equal  share  in  certain  lands  in  the  city  of 
Toronto,  as  being  partnership  property.  .  .  .  The  pre- 
sent motion  was  made  on  10th  instant.     .     .     . 

Defendant  on  7th  November  last  agreed  to  buy  the  lands 
in  question  from  one  Watson,  but  the  sale  has  not  yet  been 
carried  out,  and  cannot  be  concluded  unless  the  lis  pendens 
is  vacated.  The  price  is  $35,000,  and,  a  mortgage  for  $32,500 
was  to  be  given  back.  Defendant  denies  the  partnership 
alleged.    Plaintiff  as  positively  affirms  its  existence. 

It  is  conceded  that  no  written  agreement  was  entered 
into  by  the  parties.  The  existence  of  some  arrangement  or 
understanding  between  the  parties  is  sworn  to  by  Mor- 
ris Levy.  There  has  been  no  cross-examination  on  any  of 
the  aflBdavits. 

If  the  land  had  vested  in  defendant,  the  motion  would 
fail.  Here,  however,  the  sale  cannot  be  carried  out  so  long 
as  the  lis  pendens  remains  as  a  cloud  on  the  title.  This 
will  also  prevent  the  owner  from  making  any  sale,  anjj 
compel  him  to  bring  an  action  against  plaintiff  to  have  the 
cloud  removed. 

On  the  argument  what  appeared  to  be  reasonable  offers 
were  made  by  defendant.  He  was  content  to  have  the 
deed  delivered  to  his  solicitor  in  escrow  so  that  plaintiff 
might  bring  a  fresh  action  upon  which  a  certificate  of  lis 
pendens  could  properly  be  registered.  The  solicitor  was 
ready  to  give  his  personal  undertaking  that  plaintiff  would 
not  deal  with  the  land  in  the  meantime.  For  some  reaison 
plaintiff's  counsel  would  not  accept  this  solution,  and  it 
therefore  seems  that  the  motion  should  be  granted.  Plain- 
tiff here  is  trying  to  do  something  like  what  was  unsuccess- 
My  attempted  in  Green  v.  Temple,  6  0.  W.  K.  15.  Such 
applications  of  the  doctrine  of  lis  pendens  are  not  possible. 
K  otherwise,  in  a  time  of  activity  in  real  estate,  every  owner 
who  had  entered  into  a  contract  to  sell  might  find  himself 
tied  up  by  reason  of  an  alleged  agreement  made  between 
the  purchaser  and  some  other  person  of  whom  the  owner 
had  never  heard. 
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If  plaintiff  will  now  accept  the  terms  offered  by  de- 
fendant, the  better  course  would  be  to  discontinue  the  pre- 
sent action  and  vacate  the  lis  pendens,  leaving  the  costs 
to  abide  the  result  of  a  new  action  after  the  sale  has  been 
carried  out.  If  plaintiff  declines  to  do  this,  the  order  will 
go  vacating  the  lis  pendens  with  costs  to  defendant  in  any 
event. 

In  this  case  it  would  seem  just  to  apply  the  power  given 
by  sec.  98,  sub-sec.  3,  of  the  Judicature  Act. 


Britton,  J.  January  21st,  1907. 

TRIAL. 

THOMPSON  V.  ONTARIO  SEWER  PIPE  CO. 

Master  and  Servant — Injury  to  Servant — Action  for  DamoM^eg 
— Workmen's  Compensation  Act  —  Limitation  of  Time  — 
Waiver — Correspondence — Common  Law  Liabilitif — Find- 
ings  of  Jury — Reasonable  Precautions. 

Action  for  damages  for  injuries  sustained  by  plaintiff 
by  the  bursting  of  a  steam  valve  in  defendants^  works  at 
Mimico,  where  plaintiff  was  employed. 

R.  McKay,  for  plaintiff. 

I.  F.  Hellmuth,  K.C.,  for  defendants. 

Britton  ,J.  : — Plaintiff  asserts  liability  of  defendants 
at  common  law,  and  under  the  Workmen^s  Compensation 
for  Injuries  Act. 

At  the  trial  the  jury  answered  the  following  questions 
in  favour  of  plaintiff: — 

1.  What  occasioned  the  accident  to  plaintiff,  from  which 
he  sustained  injury  on  9th  Xovember,  1904?"  Ans.  Burst- 
ing of  the  valve. 

2.  If  it  was  the  bursting  by  steam  of  a  valve,  what, 
in  your  opinion,  led  to  or  caused  this  bursting  by  steam? 
Ans.  Strain  on  the  valve. 

3.  Were  defendants  guilty  of  any  negligence  in  what 
YOU  find  caused  the  burstin*??     \ui^.  Yes. 
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4.  If  80,  in  what  respect,  what  is  the  negligence  you 
find?  Ans.  Allowing  the  engine  to  be  run  on  an  improper 
bed. 

5.  Bid  defendants  supply  proper  appliances,  and  main- 
tain these  in  a  proper  condition  for  the  work  to  be  done 
by  plaintiff?    Ans.  No. 

6.  If  not,  in  what  respect  were  such  appliances^  not  in 
a  proper  condition?  Ans.  Engine  in  bad  condition.  Bed  in 
bad  condition.    Room  in  bad  condition. 

7.  If  the  injury  to  plaintiff  was  caused  by  the  bursting 
of  a  valve,  was  that  valve  defective?     Ans.  No. 

The  accident  happened  on  9th  November,  1904.  This 
action  was  commenced  on  20th  January,  1906. 

Defendants  plead  as  a  defence  sec.  9  of  the  Workmen's 
Compensation  for  Injuries  Act,  which  requires  the  action 
to  be  commenced  within  6  months  from  the  occurrence  of 
the  accident   causing  the  injury. 

Plaintiff  replies  that  the  time  for  bringing  the  action  was 
extended,  with  the  consent  of  defendants,  in  pursuance  of 
an  agreement  in  that  behalf,  whereby  it  was  agreed  that 
defendants  should  pay  to  plaintiff  $10  a  week  until  it  was 
ascertained  whether  or  not  he  would  recover  from  his  in- 
juries, and  if  he  did  recover  it  was  agreed  that  no  writ 
should  issue  so  long  as  the  sum  of  $10  a  week  was  paid. 
Defendants  did  pay  $10  a  week  for  50  weeks,  and  then 
stopped. 

As  to  the  agreement;  on  16th  Xovciuber,  1904,  Mr. 
Johnston,  acting  for  plaintiff  and  his  wife,  wrote  to  de- 
fendants asking  if  some  settlement  could  not  be  made  or 
some  provision  made  for  the  immediate  payment  of  some 
sum  for  the  pressing  needs  of  plaintiff  and  wife. 

On  19th  November  defendants  replied  referring  Mr. 
Johnston  to  an  insurance  company. 

On  23rd  November  Mr.  Johnston  wrote  asking  defend- 
ants to  name  their  solicitor  to  whom  writ  could  be  sent, 
and  declining  to  have  anything  to  do  with  an  insurance  com- 
pany. 

On  the  28th  defendants  wrote  to  Mr.  Johnston  as  fol- 
lows: "Replying  to  your  letter  of  the  23rd  inst.,  we  might 
say  that  from  our  present  knowledge  of  what  took  place 
ve  are  really  in  no  way  to  blame  for  the  unfortunate  acci- 
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dent,  but  will  immediately  look  more  fully  into  it,  and 
report  to  you  later  on.  Meanwhile,  if  Mrs.  Thompson  is 
in  need  of  assistance,  entirely  without  prejudice  to  our  legal 
rights,  we  will  as  a  matter  of  sympathy  see  whether  some 
aid  cannot  be  given  her." 

On  the  same  day  (28th  November)  Mr.  Johnston  wrote 
defendants:  "Mrs.  Thompson  is  really  in  need  of  assist- 
ance. I  should  like  to  get  something  for  her  in  the  mean- 
time, and  anything  you  pay  will  be  entirely  without  preju-. 
dice  to  your  legal  rights.  It  would  not  be  unreasonable  to 
give  the  woman,  say,  $10  a  week,  until  she  sees  what  the 
outcome  regarding  her  husband  may  be.  If,  later  on,  these 
people  are  unable  to  come  to  an  arrangement  with  you, 
and  have  to  sue,  any  sum  that  you  pay  now  would  be 
credited  on  any  judgment  which  they  might  obtain  against 
your  company  in  the  future.  All  this  is,  of  course,  entirely 
without  prejudice  to  either  side,  and  would  not  be  alluded 
to  in  any  v^-ay  at  the  trial.  I  dare  say  it  might  tend  mater- 
ially to  increase  the  chances  of  a  compromise  when  Mr. 
Thompson  is  able  to  be  up  and  to  attend  to  the  matter  for 
himself."     ... 

On  5th  December  defendants  wrote  to  Mr.  Johnston:  "On 
making  inquiries  at  the  home  of  Mr.  Luke  Thompson,  we 
find  that  his  wife  is  really  in  need  of  assistance,  and,  al- 
though she  will  accept  nothing  from  us  in  the  way  of  chari- 
table assistance,  she  admits  that  she  would  accept  anything 
that  came  through  you.  We  will  therefore  act  along  the 
b'ne  of  your  suggestion,  and  without  prejudice  to  any  legal 
liability  in  the  matter  pay  her  $10  a  week  until  your  claim 
is  settled,  and  should  you  be  awarded  damages  against  us, 
although  we  are  quite  certain  that  we  are  in  no  way  to 
blame,  the  amount  paid  will  be  credited  at  the  termin- 
ation of  the  trial  for  settlement.  We  are  enclosing  you 
cheque  for  $10  as  our  first  remittance  along  this  line." 

On  6th  December,  1904,  Mr.  Johnston  wrote  to  defend- 
ants: "Dear  Sirs:  Received  cheque  $10  account  Luke 
Thompson.  This  with  all  subsequent  payments  will  be  en- 
tirely without  prejudice  and  on  terms  set  out  in  my  letter 
of  late  date."  The  letter  referred  to  is  the  one  of  28th 
November,  1904. 

Defendants  continued  to  pay  until  December,  1905,  when 
payments  amounted  in  the  whole  to  $500. 


Digitized  by 


Google 


THOMPSON  V.  ONTARIO  SEWER  PIPE  CO.  135 

A  settlement  is  set  up  in  the  statement  of  defence,  and 
this  is  attacked.  At  the  trial  defendants  said  they  were 
quite  willing  to  waive  it,  and  plaintiiFs  counsel  consented, 
so  nothing  turns  upon  that.  I  find  that  there  was  not  on 
the  part  of  defendants  any  admission  of  liability  or  waiver 
of  right  on  part  of  defendants  to  set  up  limitation  of  time' 
aj5  a  bar  to  plaintiff's  right  to  re(*over  under  the  Act  re-' 
feired  to. 

Bendell  v.  Hills  Dry  Docks  and  Engineering  Co.,  [1900] 
2  Q.  B.  245,  seems  authority  against  plaintiff. 

Powell  V.  Main  Colliery  Co.,  [1900]  A.  C.  366,  dis- 
tinguishes between  "  the  claim  for  compensation,^'  and  the 
request  for  arbitration  under  the  English  Act. 

OliYer  V.  Nautilus  Steamer  Shipping  Co.,  [1903]  2  Q. 
B.  at  p.  646,  refers  to  and  explains  Eendell  v.  Hills  Dry 
Docks  and  Engineering  Co. 

Our  Act  is  imperative  as  to  the  commencement  of  the 
action.  Under  sec.  9,  notice  of  injury  must  be  given  within 
12  weeks,  and  the  action  must  the  commenced  within  6 
months  (or  12  months  in  case  of  death.)  Want  of  notice 
may  be  excused.  Section  9  is  subject  to  the  provisions  of 
^cs.  13  and  14,  but  these  sections  in  no  way  modify  or 
extend  time  for  commencement  of  action.  I  hold  that  de- 
fendants are  not  estopped  from  pleading  the  time  limit' 
as  a  bar. 

As  to  defendants'  liability  at  common  law,  the  jury  has 
fonnd  that  defendants  did  not  supply  proper  appliances  and 
maintain  these  in  a  proper  condition  for  the  work  to  be 
done  by  plaintiff.  They  find  that  allowing  this  engine  to  be 
*^n  an  improper  bed  caused  a  strain  on  the  valve  which  led 
to  its  bursting,  and  this  caused  the  injury  to  plaintiff,  and 
they  find  defendants  guilty  of  negligence  in  this  respect. 

I  have  read  the  cases  cited,  and,  in  view  of  what  I  can 
not  but  regard  as  the  somewhat  changed  opinion,  and  per- 
haps still  unsettled  opinion,  as  to  how  far  the  neglect  of 
a  defendant  corporation  to  take  all  reasonable  precautions 
for  the  servant's  safety  creates  a  liability  at  common  law, 
I  deem  it  my  duty  to  enter  judgment  for  i)laintifp  upon  the 
findings  of  the  jnry  declaring  the  liability  of  defendants  and 
for  the  $4,000  damages  assessed  against  them. 

I  refer  particularly  to  the  cases  of  McKelvey  v.  LeKoi 
Mining  Co.,  32  S.  C.  K.  664;  Grant  v.  Acadia  Coal  Co.,  32 
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S.  C.  R.  427;  Traplin  v.  Canada  Woollen  Mills,  85  S.  C. 
R.  424;  Mitchell  v.  Canada  Foundry  Co.,  35  S.  C.  R.  452. 

These  cases  wfll  warrant  me  in  this  course,  leavin^^ 
it  to  the  defendants  to  move  on  the  branch  of  the  case  in- 
volving liability  at  common  law,  and  plaintiff  must  move  on 
the  other  branch  should  the  case  be  carried  further. 

Judgment  after  80  days  for  plaintiff  for  $4,000  with 
costs. 


Mabek,  J.  January  22m).   1J)0;. 

CHAMBERS. 

Hk  baker  and  KELLY. 

Arbitration  and  Award — Motion  to  Enforce  Award — Leave  to 
Issue  Execution — J urisdi<:tion  of  Local  Judge — Discretion 
to  Refiise  Motion — Arhitration  Act,  sec,  IS — Stay  of  Pro- 
ceedings— Applicati'On  to  Set  aside  A  ward — Time. 

Appeal  by  Kelly  from  an  order  of  the  local  Judge  at 
Chatham  giving  Raker  leave  to  issue  an  execution  to  en- 
force an  award  made  in  his  favour. 

W.    E.    Middleton,   for   appellant. 

(1  J.   llolmau,  K.C.,  for  respondent. 

Mabee,  J.: — On  l»th  June,  190(),  Baker  and  Kelly  by  a 
voluntary  sul)mission  agreed  to  leave  to  named  arbitrators 
^*all  their  disputes  and  differences  concerning  the  claims 
each  of  them  has  against  the  other  arising  out  of  the  ten- 
an(.'y  aforesaid."  A  recital  in  the  bond  states  that  differ- 
ences had  arisen  between  the  parties  relative  to  the  north- 
west half  of  lot  1,  concession  4,  Harwich,  of  which  Baker 
had  been  tenant  of  Kelly,  and  in  respect  of  wliich  Baker 
claimed  from  Kelly  for  certain  services  rendered  in  seeding, 
ploughing,  harrowing,  and  preparing  the  ground  for  crop, 
and  that  he  had  an  interest  or  share  in  the  growing  crop 
then  on  the  land.  Previous  to  tlie  submission  Baker's 
solicitor  had  demanded  from  Kelly,  by  letter  of  9th  May, 
the  sum  of  $50,  for  24  aores  of  fall  wheat,  and  one  day's 
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ploughing.  A  third  arbitrator  or  uiiipiro  was  agre<»d  upon. 
and  on  23rd  June  an  award  was  made,  Archibald  Cameron, 
the  arbitrator  named  by  ihe  appellant,  dissenting,  in  favour 
of  Baker  for  $61.25,  arrived  at  as  follows: — 

Kelly  owes  Baker,  for  cleaning  house $10.0(» 

Cutting  wheat 50.00 

Horse  rent 15.00 

Half  day  cutting  wood 75 

Bal.  sale  of  fodder 4.50 

$80.25 

Raker  owes  Kelly,  Rent  of  stove $  5.00 

Keep  of  cows   14.00 


$19.00 


and  deductmg  the  $19  from  the  $80.25,  the  balance  was  in 
Baker's  favour  for  the  $61.25.  All  costs  were  ordered  to 
be  paid  by  Kelly. 

A  motion  was  made  upon  behalf  of  Baker  before  the 
local  Judge  to  enforce  this  award,  and  in  an  affidavit  filed 
upon  that  motion  it  appears  that  the  av/ard,  evidence,  and 
papers  were  filed  upon  behalf  of  Baker  with  the  local  regis- 
trar at  Chatham  on  12th  July,  1906,  and  a  notice  of  filing 
served  upon  Kelly's  solicitor  on  the  same  day. 

Upon  the  return  of  the  motion  an  affidavit  made  by 
Kelly  was  filed,  in  which,  among  other  things,  he  states 
that  neither  party  was  represented  by  counsel  before  the 
arbitrators,  and  that  the  latter  did  not  allow  either  party 
to  be  present  when  the  other  was  giving  his  evidence;  that 
Baker  gave  his  evidence  first,  and  that  he  had  no  knowledge 
that  Baker  had  made  any  claim  other  than  for  the  $50  men- 
tioned in  the  letter ;  and  that  it  was  not  until  after  the  con- 
clusion of  the  arbitration  that  he  knew  Baker  was  claiming 
for  horse  rent  and  other  matters;  and  that  then  he  for  the 
first  time  learned  that  an  account  against  him  had  been  pre- 
sented to  the  arbitrators  by  Baker  for  over  $400.  Archi- 
bald Cameron  also  made  affidavit  that  he  had  read  Kelly's 
affidavit,  and  that  the  above  statements  were  true,  and  that 
he,  as  one  of  the  arbitrators,  knew  nothing  of  any  claim 
being  in  dispute  save  the  one  of  $50,  until  Baker  produced 
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claims  aggregating  about  $400,  and  that  he  then  opposed 
going  into  any  matters  except  those  of  which  Kelly  had 
notice,  but  that  he  was  overruled.  These  facts  were  not 
controverted,  and  a  clause  in  the  order  in  appeal  states  that 
it  is  made  "without  taking  into  consideration  the  allega- 
tions and  statements  made  in  the  said  affidavits*  of  Kelly 
and  Cameron  in  regard  to  the  merits  of  the  arbitration  or 
the  proceedings  before  the  arbitrators,  which  allegations 
and  statements  were  not  received,  on  the  ground  that  it  was 
not  open  to  the  said  Kelly  to  rely  thereupon  in  answer  to 
this  application/' 

The  motion  was  made  under  sec.  13,  K.  S.  0.  1897  ch. 
62,  which  provides  that  "an  award  or  submission  may,  by 
the  leave  of  the  Court  or  a  Judge,  be  enforced  in  the  same 
manner  as  a  judgment  or  order  to  the  same  effect." 

Re  Lloyd  and  Pegg,  5  0.  L.  R.  389,  2  0.  W.  R.  103,  is  re- 
lied upon  for  the  respondent,  but  I  do  not  think  that  case 
at  all  like  the  present.  .  .  .  That  case  certainly  is  not 
an  authority  to  the  effect  that  the  Court  cannot  wathhold 
leave  to  enforce  an  award  upon  application  for  an  order 
under  sec.  13  of  the  Act.  If  the  Court  is  not  to  exercise  its 
discretion,  there  can  be  no  object  in  requiring  an  applica- 
tion for  an  order  to  be  made,  and  the  execution  could  as 
well  issue  upon  praecipe. 

The  section  provides  for  the  enforcement  "by  leave  of 
the  Court.''  This  must  mean,  only  where  the  Court  deems 
it  proper  that  it  should  be  enforced,  shall  the  order  be  made. 

In  Peuchen  v.  Laird,  25  C.  P.  588,  upon  demurrer,  it 
was  held,  in  an  action  on  an  award,  that  facts  forming 
ground  for  setting  aside  the  award  could  not  be  pleaded.  .  . 

I  do  not  think  Peuchen  v.  Laird  an  authority  for  saying 
that  upon  an  application  under  sec.  13  the  Court  cannot 
receive  affidavits  such  as  those  rejected  here;  it  is  not  a 
question  of  holding  the  award  good  or  bad,  or  setting  it 
aside  in  whole  or  in  part,  but  merely  saying,  in  the  face  of 
these  facts,  that  execution  should  not  issue,  for  the  present 
at  least.  The  difficulty  the  appellant  is  in  is  that  under  the 
schedule  to  the  Act  the,  award  is  final  and  binding,  and  the 
time  seems  to  have  gone  by  for  him  to  move  to  set  it  aside. 
He  contended  that  it  was  bad  upon  its  face  as  covering  some- 
thing not  referred,  viz.,  the  horse  rent.  I  think  the  sub- 
mission covered  everything  relating  to  the  tenancy,  and  I 
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am  not  to  assume  that  the  arbitrators  exceeded  their  powers. 
The  appeDant  should  have  an  opportunity  to  apply  for  leave 
under  sec.  45  to  extend  the  time  for  moving  against  the 
award;  he  set  ]ap  grounds  in  his  affidavit  before  the  local 
Judge  which  may  entitle  him  to  obtain  such  leave,  but  as 
to  this  I  express  no  opinion. 

An  order  may  be  made  staying  proceedings  for  30  days 
to  enable  the  appellant  to  apply  for  such  leave;  if  no  appli- 
cation is  made,  or  if  such  application  is  refused,  this  appeal 
will  be  dismissed  with  costs;  if  such  leave  is  granted,  the 
costs  of  this  appeal  and  of  the  motion  before  the  local 
Judge  can  be  better  dealt  with  when  the  validity  or  finality 
of  the  award  is  considered,  and  may  be  reserved  for  disposi- 
tion at  that  time. 

Objection  was  taken  to  the  power  of  the  local  Judge  to 
make  the  order  in  question,  but  I  think  he  had  jurisdiction. 


January  22nd,  1907. 

C.A. 

N^ORTHERj^  ELEVATOR  CO.  v.  LAKE  HURON  AND 
MANITOBA  MILLING  CO. 

Contract — Correspondence  —  Sale  of  Wheat  —  Dispute  as  to 
Price — Terms  of  Contract — Evidence  of  Custom  or  Usage 
in  Trade. 

Appeal  by  plaintiffs  from  the  judgment  of  Falcon- 
bridge,  C.J.,  7  0.  W.  R.  484. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Garrovv,  Mac- 
laren,  Meredith,  JJ.A. 

J.  H.  Moss  and  Featherston  Aylesworth,  for  plaintiffs. 

W.  Proudfoot,  K.C.,  and  W.  A.  Skeans,  for  defendants. 

Garrow,  J.A.  : — The  action  as  originally  framed  was  for 
the  conversion  of  a  cargo  of  wheat,  but  by  amendment  an 
alternative  claim  for  goods  sold  and  delivered  was  allowed 
to  be  set  up.     And  to  thi^  defence  is  simply  payment,  a  de- 
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fence  which  it  is  conceded  must  prevail  unless  plaintiffs 
are  entitled  to  add  to  the  written  contract  a  so-called  cusr 
torn  or  trade  usage  of  the  wheat  market  at  Winnipeg,  where- 
by it  is  said  that  upon  such  sale  by  a  Winnipeg  dealer  of 
wheat  there  is  an  implied  term  which  binds  the  buyer  to  sell 
a  similar  quantity  of  New  York  wheat  to  the  original  vendor. 

The  contract,  apart  from  the  alleged  custom,  was  made 
by  correspondence,  which  is  set  out  in  the  judgment  of  the 
Chief  Justice.  The  price  was  apparently  to  be  based  upon 
the  price  of  Xew  York  wheat;  and  it  appears  in  evidence 
that  daily  quotations  of  New  York  prices  for  July  wheat 
are  available  at  Winnipeg  and  other  leading  grain  centres. 
The  price  was  to  be  fixed  on  or  before  the  date  of  ship- 
ment, and  payment  was  to  be  made  by  a  sight  draft  for 
$25,000,  and  weekly  payments  thereafter. 

There  is,  therefore,  nothing  apparently  lacking  in  the 
correspondence  essential  to  the  creation  of  a  fully  expressed 
agreement  providing  for  the  sale  of  the  goods  in  question 
at  a  price  to  be  fixed  on  or  before  the  date  of  shipment, 
upon  terms  of  payment  expressly  mentioned.  The  only 
thing  at  all  open  was  the  price,  but  that  was  apparently 
capable  of  exact  definition  by  reference  to  the  New  York 
quotations,  which  prices  were  to  rule. 

And  it  is  to  this  contract  that  plaintiffs  propose  to  an- 
nex the  custom  in  question. 

At  the  trial  counsel  for  defendants  objected  to  the 
reception  of  the  evidence  as  to  the  alleged  custom,  upon 
the  ground  that  the  whole  contract  between  the  parties  is  in 
writing,  and  the  evidence  was  received  subject  to  the  ob- 
jection. 

In  my  opinion,  the  objection  was  well  founded,  and  the 
evidence  should  not  have  been  received. 

The  rule  is,  I  think,  well  stated  in  Mollet  v.  Robinson, 
L.  B.  5  C.  P.  646,  at  p.  656,  by  Willes,  J.,  thus:  "  It  is  also 
an  elementary  proposition  that  a  custom  of  trade  may  con- 
trol the  mode  of  performance  of  a  contract,  but  cannot 
change  its.  intrinsic  character.  It  may  regulate  as  extrinsic 
what  is  done  in  the  market  where  the  contract  does  not 
provide  otherwise.  It  cannot  overrule  what  is  agreed  upon 
between  the  parties  whether  intrinsic  or  extrinsic.''  See. 
also  the  same  case  in  L.  R.  7  C.  P.  84,  and  L.  R.  7  H.  L. 
802.     And  by  Bramwell,  B.,  in  Allan  v.  Sundius,  1  H.  &  C. 
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123,  at  p.  129:  "A  custom  may  be  annexed  to  documents 
with  which  it  is  not  inconsistent.  ...  If  inconsistent 
or  incoherent  with  the  agreement  it  cannot  be  annexed  to 
it.^'  The  subject  is  also  very  fully  discussed  in  Brown  v. 
Byrne,  3  E.  &  B.  715,  and  Humphrey  v.  Dale,  7  E.  &  B.  274, 
and  E.  B.  &  E.  1004. 

The  alleged  custom  would,  if  established,  clearly  do  more 
than  merely  add  terms  incidental  to  the  performance  of  the 
Vf  ritten  contract.  It  would  in  effect  result  in  this,  that  what 
i=  stated  as  a  sale  is  not  in  fact  a  sale  at  all  but  an  exchange 
of  May  Winnipeg  wheat  for  July  New  York  wheat,  and 
payment  of  the  difference,  if  any.  And  this,  among  its 
other  radical  results,  would  render  nugatory  the  explicit 
terms  of  payment  contained  in  the  written  contract.  For, 
a  the  vendee  is  to  supply  the  New  York  wheat,  it  seems 
io  follow  that  he  ought  not  also  to  pay  for  the  Winnipeg 
wheat. 

The  plaintiffs'  contention  resembles  somewhat  the  con- 
tention put  forward  unsuccessfully  in  the  case  of  Phillipps 
V.  Briard,  1  H.  &  X.  21.  There  it  was  alleged  that  by  the 
custom  of  London  it  was  to  be  implied  that  upon  a  ship 
being  chartered  and  consigned  to  the  consignees'  agent  in 
China,  it  became  the  right  and  duty  of  such  agents  to  pro- 
cure a  return  charter  or  cargo,  and  to  receive  the  usual 
commission  for  so  doing,  and  the  action  was  brought  for 
damages  because  the  defendants  would  not  permit  the 
agents  to  procure  the  return  charter.  A  demurrer  to  the 
declaration  was  allowed,  upon  the  ground,  as  expressed 
by  Pollock,  C.B.,  that  what  was  sought  was  not  to  explain 
the  contract  by  the  custom  or  to  add  to  it  some  incidental 
matter  not  inconsistent  with  what  was  expressed,  but  to 
impose  upon  the  party  who  had  entered  into  one  contract, 
another  and  a  different  obligation. 

That,  I  think,  very  well  expresses  the  situiition  here, 
and,  adopting  it  as  I  do,  is  in  itself  sufficient  to  dispose 
of  this  appeal  adversely  to  plaintiffs. 

And  in  expressing  this  as  my  conclusion  I  do  not  dis- 
sent from  the  opinion  apparently  held  by  the  learned 
Chief  Justice  that  the  custom  or  usage  was  not  proved 
even  as  applied  to  the  Winnipeg  market,  in  the  case  of 
sales  such  as  the  one  in  question.  The  custom  is  certainly 
an  extraordinary  one  a?*  applied  to  sales  by  a  dealer  to  a 
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niiller  for  consumption  in  his  mill,  although  perhaps  less 
extraordinary  between  dealers  in  options,  where,  after 
all,  all  that  is  intended  to  pass  from  the  one  to  the  other 
is  the  difference  in  price  between  the  present  and  the 
future  wheat.  And  it  would  require  to  be  established  by 
evidence  that  left  no  doubt  that  the  custom  was  well 
known  and  in  practice  universal  in  the  market  in  question, 
a  condition  of  things  which,  notwithstanding  the  evidence, 
may,  I  think,  well  be  doubted. 

Mr.  Crowe,  plaintiffs'  manager,  speaks  of  it  as  a  com- 
mon and  recognized  practice  of  dealing  in  the  grain  trade 
— "Universal  may  be  a  little  strong,  because  there  may 
be  flat  trades,  but  it  is  trading  that  is  done  very  generally." 

This  is  as  far  as  he  would  go,  and  in  his  own  letters  and 
telegrams  leading  up  to  the  contract  he  explicitly  offers  to 
make  \^hat  is  called  a  flat  or  fixed  price  for  the  wheat  in 
question.  Mr.  Tilt,  called  by  plaintiffs,  speaks  of  it  as  a 
method  of  dealing  "  preferable  especially  to  the  New  York 
buyers,"  and  as  a  well  known  method  of  dealing  in  the 
grain  trade,  but  he  never  sold  to  an  Ontario  miller  on 
option.  Mr.  Stuart,  also  called  by  the  plaintiffs,  is  a  grain 
dealer  residing  at  Montreal,  not  at  Winnipeg,  where  Mr. 
Crowe  and  Mr.  Tilt  reside  and  carry  on  business,  and 
throughout  his  evidence,  as  I  understand  it,  is  speaking 
not  of  a  Winnipeg  usage,  but  of  the  usage  at  Montreal 
in  dealings  in  Manitoba  wheat.  He  says  the  practice  of 
selling  at  a  price  over  or  under  New  York  prices  is  a  com- 
mon one  well  known  in  the  trade,  and  is  really  an  ex- 
change. But  he  admits  that  the  circumstances  of  sending 
an  invoice,  and  of  stipulating  for  payments,  as  was  done 
in  the  present  instance,  are  at  least  puzzling,  in  a  transac- 
tion which  he  calls,  and  I  think  properly,  if  the  custom 
is  to  be  given  effect  to,  an  exchange. 

That  is  really  all  the  evidence  offered  by  plaintiffs  to 
prove  the  custom,  and  it  is,  as  I  have  said  before,  quite 
insufficient,  in  my  opinion,  to  establish  it  as  against  these 
defendants. 

The  appeal  fails  and  should  be  dismissed  with  costs. 

Meredith,  J.A.,  agreed  in  the  result,  for  reai?ons  stated 
in  writing. 

Moss,  C.J.O.,  and  Maclaren,  J.A.,  also  concurred. 
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Janlary  22nd,  1907. 

C.A. 

MACOOMB  V.  TOWN  OF  WELLAND. 

Highway — DediccUion  —  User  by  Public  —  Action — Parties — 
Attamey-General  —  Municipal  Corporation.  —  Oum^rship 
—Title, 

Appeal  by  plaintiffs  from  judgment  of  Anglin,  J.,  12 
0.  L.  B.  362,  7  0.  W.  E.  876,  dismissing  the  action. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Garrow,  Mac- 
lAREN,  Meredith,  JJ.A. 

G.  Lynch-Staunton,  K.C.,  W.  M.  Douglas,  K.C.,  and  T. 
D.  Cowper,  Welland,  for  plaintiffs. 

E.  D.  Armour,  K.C.,  for  defendants. 

Moss,  C.J.O.: — Plaintiffs'  claim  is,  as  owners  of  certain 
parcels  of  land  fronting  upon  the  Welland  river,  for  a  de- 
claration that  no  highway  exists  over  those  parcels  of  land, 
and  that  defendants  have  no  right  of  way  or  interest  in 
them  and  had  no  right  to  enter  upon  or  exercise  municipal 
control  over  them,  and  for  an  injunction  restraining  defen- 
dants from  entering  upon  them. 

A  further  claim  made  by  plaintiff  G.  W.  Wells  for 
rectification  of  a  conveyance  of  a  portion  of  the  lands  ex- 
ecuted by  the  defendants  to  one  James  McGlashan,  was 
submitted  to  by  defendants,  and  the  only  question  on  this 
branch  is  as  to  the  effect,  if  any,  of  the  rectified  convey- 
ance upon  the  relief  now  sought  by  plaintiffs  against  de- 
fendants. 

By  their  statement  of  defence  defendants  admitted  the 
allegations  made  in  the  statement  of  claim  that  the  lands 
traversed  by  the  alleged  highway  are  owned  in  fee  by  and 
in  the  actual  possession  of  plaintiffs,  but  they  asserted  the 
existence  of  a  road  or  highway  which  they  alleged  had  not 
been  legally  closed  and  conveyed  to  plaintiffs'  predecessor 
in  title,  in  manner  and  form  as  alleged  by  plaintiffs,  but, 
on  the  contrar\%  defendants  had  since  the  year  1855  used 
the  road  as  a  public  highway  and  caused  statute  labour  to 
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be  done  thereon,  and  by  reason  of  snch  constant  user  and 
performance  of  statute  labour  had  obt.ined  the  right  to 
maintain  the  said  road  as  a  public  highway. 

Before  trial  defendants  consented  and  agreed  that 
production  of  a  copy  of  a  by-law  of  the  township  of  Crow- 
land  closing  tlie  River  road  and  production  of  a  copy  of 
deed  from  the  township  to  Thomas  Burgar  would  be  ad- 
Jmitted  as  sufficient  evidence  of  the  legal  closing  of  the 
road  and  of  title  thereto  in  Thomas  Burgar,  plaintiffs' 
predecessor  in  title. 

At  the  trial  plaintiffs  put  in  a  copy  of  a  by-law  passed 
by  the  municipal  corporation  of  the  township  of  Crow- 
land  for  closing  the  concession  line  across  lot  24,  between 
the  4th  and  5th  concessions  of  the  township,  and  also  the 
road  known  as  the  Welland  River  road,  from  the  place 
where  Burgar  street  intersects  the  said  road  west  to  the 
concession  line  between  the  4th  and  5th  concessions,  in 
lieu  of  Burgar  street  as  shewn  and  laid  down  in  a  map 
referred  to  in  the  by-law,  and  for  the  conveyance  to 
Thomas  Burgar  in  fee  of  the  said  concession  line  and  road 
as  described  in  the  by-law.  This  was  done  in  considera- 
tion of  Thomas  Burgar  opening  for  public  travel  the 
streets  caled  in  the  by-law  Main  and  Burgar  streets.  xVnd 
it  was  further  enacted  by  the  by-law  that  Thomas  Burgar 
should  have  the  right  to  close  up  the  concession  line  and 
River  road  as  soon  as  Main  and  Burgar  streets  were  open- 
ed for  public  use  and  travel,  and  that  the  road  allowance 
and  River  road  should  from  and  after  the  day  Thomas 
Burgar  should  open  for  public  travel  Main  and  Burgar 
streets,  given  in  lieu  thereof,  cease  to  be  public  roads  or 
highways,  and  should  be  and  remain  forever  closed  up 
and  the  right  of  the  public  to  travel  thereon  should  cease 
and   determine. 

Plaintiffs  also  put  in  a  copy  of  a  registered  memorial 
of  a  conveyance  made  27th  De('einl)er,  1855,  by  and  be- 
tween the  municipal  council  of  the  township  of  Crowland 
of  the  first  part  and  Thoma.s  Burgar  of  the  second  part, 
wherfeby,  aftor  reciting  the  by-law,  thjL?  corporation  of 
Crowland  granted  and  conveyed  to  Thomas  Burgar  in 
fee  the  portions  of  the  concession  line  and  the  River  road 
as  described  in  the  deed  and  in  the  map  of  the  ])remiso8 
referred  to  in  the  bv-law. 
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In  1856  the  defendants  were  incorporated  as  the  muni- 
cipality of  the  town  of  Welland,  with  boundaries  embracing 
the  premises  in  question,  but  it  is  clear  that  at  that  time 
they  acquired  no  title  to  the  portion  of  the  River  road  now 
in  dispute.  And,  as  put  by  the  trial  Judge  at  p.  363,  "  this 
land  must  for  the  purposes  of  this  action  be  deemed  to 
have  become  private  property  in  1885/'  And,  as  he  fur- 
ther goes  on  to  say,  "  if  a  highway  now  exists  upon  it,  it 
mugt  be  by  virtue  of  an  express  or  implied  dedication 
thereof  by  the  owner  for  the  purpose  of  a  highway  since 
that  date/' 

Except  a  subsidiary  question  as  to  parties,  which  may 
be  put  aside  for  the  present,  there  remained  to  be  dealt 
with  by  the  trial  Judge  only  the  question  whether  the  facts 
*hewn  in  evidence  established  a  dedication  of  the  lands' fig 
a  public  highway.  The  learned  Judge  determined  the 
question  in  defendants*  favour. 

It  goes  almost  without  saying  that  the  onus  of  shewing 
dedication  was  upon  defendants:  see  Chinnock  v.  Hartley 
Wintney  Enral  District  Council,  63  J.  P.  327.  The  soil  and 
freehold  having  been  shewn  to  be  vested  in  plaintiffs,  it  was 
incumbent  on  defendants  to  shew  clearly  and  beyond  any 
reasonable  doubt  that  plaintiffs'  ownership  had  become  sub- 
ject to  a  right  in  the  public,  the  question  being  whether, 
as  against  plaintiffs,  there  was  sufficient  evidence  of  an  in- 
tention on  the  part  of  the  owners  of  the  soil  to  dedicate  the 
land  to  the  public  as  a  highway.  Commencing,  therefore, 
with  the  highway  closed  by  by-law  and  the  fee  vested  in 
plaintiffs'  predecessors  in  title  in  1855,  the  inquiry  is  by 
what  means,  if  at  all,  has  this  land  been  again  converted 
into  a  highway.  Defendants  rely  on  user  and  the  per- 
formance of  statute  labour,  or,  what  seems  to  have  been 
considered  equivalent  to  the  latter,  work  done  on  the  rail- 
way and  paid  for  by  defendants. 

In  considering  the  question,  it  is  important  to  bear  in 
mind  that  we  are  not  left  in  uncertainty  as  to  the  inttaitions, 
in  1855,  of  the  parties  now  represented  by  the  i)laintiffs  and 
'^•t-fendants  respectively.  It  is  clear  that  all  parties  then 
rMended  that  the  portion  of  the  Kivor  road  now  in  dispute 
•iiould  cease  to  be  a  highway,  and  that  in  lieu  thereof  the 
Ifortion  of  Burgar's  property  now  known  as  Burgar  and 
I^rothy  streets,   should  be  erected  into  Highways:  and  it  is 

T^L.  IX.  o.w.r.  NO.  3     10 
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j  equally  clear  that  Burgar  and  Dorothy  streets  are  now  high- 

^  ways  in  defendants'  municipality.     It  is  also  to  be  borne  in 

ij*  ,  mind  that,  as  found  by  the  Judge,  Burgar  street  was  unfit 

i  foT  use  as  a  public  highway,  and  was  not  opened  for  traflBc 

I  I  until  1873  or  1874.     After  it  was  opened  it  was  used,  but 

I  it  appears  not  to  have  been  in  a  very  good  condition  for 

I :  traffic,  and  the  use  of  the  old  roadway  was  not  discontinued 

j  entirely.    Traffic  was  divided  between  it  and  Burgar  str.eet. 

.':  j  But,  in  view  of  the  circumstances  of  the  locality  at  that 

!| '  time,  not  much  weight  ought  to  be  attached  to  this  fact. 

The  roads  were  clay,  and  heavy  and  difficult  for  travel  or 
,  I  traffic,  particularly  at  some  seasons  of  the  year,  and  per- 

pons  travelling  upon  them  naturally  sought  the  easiest  way. 
j  It  is  reasonable  to  regard  such  user  from  the  point  of  view 

'  '  tc    which  expression  was  given  by  the  late  Chief  Justice 

j  Spragge  when  Vice-Chancellor  in  Dunlop  v.  Township  of 

|l  i  T  ork,  16  Gr.  216,  at  p.  222 :   "  In  a  new  country  like  Can- 

1  i  ada,  it  would  never  do  to  admit  user  by  the  public  too  read- 

I  ;  -♦     ,    ily  as  evidence  of  any  intention  to  dedicate.  Such  user  is  very 

generally  permissive  and  allowed  in  a  neighbourly  spirit  by 
'  reason  of  access  to  market  or  from  one  part  of  a  township  to 

j  another  being  more  easy  than  by  the  regular  line  or  road. 

'  Such  user  may  go  on  for  a  number  of  years  with  nothing 

further  from  the  mind  of  the  owner  of  the  land  or  the 
minds  of  those  using  it  as  a  line  of  road  than  that  the  rights 
of  the  owner  should  be  thereby  affected."     Having  regard 
i !  to  the  terms  of  the  by-law  and  the  fact  that  Burgar  street 

'  was  not  open  for  traffic  until  1873  or  1874,  the  user  of  the 

Eiver  road  by  the  public  up  to  that  time  cannot  be  regarded 
as  any  evidence  of  intention  to  dedicate.  And  as  to  con- 
tinuance of  user  thereafter  there  is  nothing  upon  the  evi- 
dence to  indicate  that  it  was  permitted  in  pursuance  of  an 
intention  formed  by  the  owner  to  dedicate  that  which  had 
been  acquired  for  the  purpose  of  putting  it  out  of  exist- 
ence as  a  public  highway.  User  originating  as  shewn  in  this 
case  cannot  be  regarded  as  carrying  as  much  weight,  as 
evidence  of  intention,  a^  ui^er  commenced  and  continued  for 
a  number  of  years  with  no  qualified  circumstances  appear- 
ing.  There  appears  to  be  no  reason  against  applying  to  the 
I  former  case  considerations  the  converse  of  those  applied  by 

j  Lord  Tenterden  in  Bex  v.  St.  Benedict,  4  B.  &  Aid.  447,  as 

explained  by  Blackburn,  J.,  in  The  Queen  v.  Bradfield,  Ij.R. 
9  Q.  B.  552,  at  p.  555,  viz.,  that  in  the  case  of  a  road  origin- 
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ally  set  out  as  an  occupation  road  the  degree  of  user  by 
the  public  should  be  more  narrowly  watched  than  in  the 
case  where  the  way  had  never  been  private.  May  it  not  be 
said  in  the  case  of  a  road  originally  public  but  closed  by 
municipal  by-law,  with  the  intent  of  putting  it  out  of  exist- 
ence as  a  public  highway,  that  the  subsequent  user  by  the 
public  should  be  more  carefully  scrutinized? 

In  1871  the  land  was  acquired  by  one  A.  J.  McAlpine, 
who  was  a  witness  at  the  trial.  He  said  that  after  he  ac- 
quired it  he  allowed  people  to  use  the  road,  and  he  put  a 
snake  fence  along  the  south  side  of  the  road  to  keep  them 
from  driving  over  from  the  road  on  the  land.  When  he  did 
this  does  not  clearly  appear,  but  apparently  it  was  soon  after 
he  became  the  owner.  He  gave  as  his  reason  that  he  sup- 
posed it  belonged  to  the  public — ^and  in  this  he  was  not  far 
from  correct,  in  a  sense,  for  until  1873  or  1874,  when  Bur- 
gar  street  was  opened,  the  public  were  entitled  to  use  it. 
And  this  would  account  for  the  addition  to  the  habendum 
in  the  conveyance  from  him  of  part  of  the  land  on  which 
the  fence  was  to  A.  Williams  on  16th  July,  1873,  of  the 
words  "  and  to  any  right  which  the  public  may  have  in  that 
portion  of  said  lot  now  used  as  a  highway  across  said  lands." 
In  a  deed  from  McAlpine  to  James  McGlashan  of  another 
part  of  the  lands  dated  9th  July,  1884,  similar"  words  occur, 
probably  following  the  terms  of  the  earlier  conveyance.  At 
all  events  they  should  be  regarded  rather  as  due  to  mis- 
apprehension with  regard  to  a  supposed  existing  right  than 
as  a  deliberate  declaration  of  intention  to  dedicate.  Mc- 
Alpine^s  testimony  does  not  lead  to  the  impression  that  he 
would  have  acted  as  he  did  but  for  his  mistaken  belief  that 
there  was  a  public  right.  And  it  is  clear  that  during  his 
ownership  the  new  public  right  now  claimed  was  not  irre- 
vocably established.  James  McGlashan  acquired  the  pro- 
perty now  owned  by  plaintiff  Wells  by  three  purchases,  the 
first  in  1883  and  the  last  in  1885.  During  the  year  1884 
he  completed  the  erection  of  a  dwelling  house  on  the  part 
purchased  from  A.  Williams.  Before  he  built  the  land  was 
lying  as  a  common  not  enclosed  and  open  to  the  coming 
of  any  one  who  wished  to  go  over  it.  Mc Alpine's  snake 
fence  had  disappeared.  The  beaten  track  which  had  been 
made  or  preserved  by  the  traflBc  that  continued  over  it  since 
Burgar  street  was  opened  was  apparent  on  the  ground,  but 
in  bad  weather  the  track  was  not  adhered  to.     People  driv- 
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ing  sometimes  went  north  and  sometinies  soutli  of  it  seeking 
the  driest  and  least  muddy  part  of  the  ground! 

The  house  was  built  fronting  towards  the  river,  and  so 
close  to  the  edge  of  the  track  farthest  from  the  river  as  to 
evidence  that  McGlashan  could  not  have  supposed  there 
was  a  highway  upon  the  hmd  over  which  the  public  would 
be  at  liberty  to  pass  in  close  proximity  to  his  doors  and! 
windows.  Shortly  after  its  completion  there  scorned  to  be 
some  opposition  to  the  site  of  the  house  being  placed  where 
it  was  as  tending  to  interfere  with  the  roadway,  but  no 
action  was  taken.  And  in  188(;  McGlashan  planted  a  hedge 
in  front,  which  extended  to  and  in  some  parts  was  upon  the 
track,  and  a  few  feet  outside  of  tliis  he  stretched  a  wire 
so  as  to  protect  the  hedge,  the  effect  being  that  persons 
driving  across  the  land  were  compelled  to  keep  nearer  to 
the  edge  of  the  river  than  formerly.  It  was  a  distinct  in- 
terference with  the  line  of  the  roadway  as  formerly  used. 
And  this  condition  has  remained  undisturbed  to  the  present. 
These  facts  as  well  as  the  evidence  that  from  time  to  time 
McGlashan  objected  to,  and  in  at  least  one  or  two  instances 
prevented,  workmen  attempting  to  work  with  a  scraper  ox 
construct  a  culvert,  are  inconsistent  with  intention  to  dedi- 
cate; and  the  actual  interference  with  or  part  interruption 
of  the  travel  upon  a  portion  of  the  track  go  far  to  relmt  any 
presumption  arising  from  the  user  in  the  manner  shewn. 

In  Poole  V.  Huskisson,  11  M.  &  W.  827,  Parke,  B., 
enunciated  a  principle  since  frequently  quoted  and  acted 
upon.  He  said  (p.  830):  "In  order  to  constitute  a  valid 
dedication  to  the  public  of  a  highway  by  the  owner  of  the 
soil,  it  is  clearly  settled  that  there  must  be  an  intention  to 
dedi(?ate-;-there  must  be  an  animus  dedicandi,  of  which 
the  user  by  the  public  is  evidence  and  no  more;  and  a  single 
act  of  interruption  by  the  owner  is  of  much  more  weight 
upon  a  question  of  intention  than  many  acts  of  enjoyment/' 
Reference  may  also  be  made  to  Chinnock  v.  Hartley  Wintnoy 
Rural  District  Council  (supra),  a  case  resembling  the  present 
case  in  several  respects.  It  is  true  the  interpretation  in  this 
case  did  not  extend  to  the  whole  roadway,  but  it  was  a  sub- 
stantial  interference  with  the  way  (|iiite  Miflicient  to  give 
irround  for  an  action  or  ])roeeeding  for  obstruction  of  the 
highway  if  it  was  one.  And  it  was  certainly  a  most  dis- 
tinct assertion  of  riiiht  quitc^  inconsistent  with  an  intention 
lo  dedicate. 


Digitized  by 


Googk 


MAVOOMB  V,  rOWy   OF  WELLAND.  149 

In  Mytton  v.  Duck,  26  U.  C.  tt.  61,  upon  which  the 
trial  Judge  chiefly  if  not  wholly  based  his  conclusion,  the 
evidence  was  of  continuous  uninterrupted  user  for  30  years 
without  objection  or  interference  on  the  part  of  any  person. 
There  were  no  countervailing  circumstances.  And  Draper, 
C.J.,  seems  to  have  laid  peculiar  stress  upon  that  state  of 
fatts  as  furnishing  conclusive  evidence  of  dedication. 
There  also  the  origin  of  the  road  was  obscure.  No  such 
circumstances  or  condition  of  affairs  appeared  as  are  appar- 
\?nt  in  this  case,  and  which  quite  distinguish  it  from  the 
earUer  case. 

The  evidence  as  to  the  work  done  by  defendants  on  the 
track  is  conflicting.  It  goes  no  further  than  to  shew  that 
at  times  workmen  engaged  by  defendants  to  do  work  on 
the  streets  in  defendants'  municipality  did  some  at  times 
on  the  track,  but  it  does  not  appear  to  have  been  done  at 
regular  times  or  periods.  According  to  the  evidence  of  the 
Mioses  Mc(Jlashan,  it  was  only  done  on  two  or  three  occa- 
sions between  1884  and  189T,  and  other  testimony  goes  to 
«hew  that  it  was  sporadic  and  unsystematic.  It  does  not 
appear  that  specific  directions  were  given  for  performance 
of  work  there,  but  the  workmen  being  directed  to  scrape  - 
the  streets  sometimes  included  this  track  with  the  others. 
The  jMiyments  that  were  made  were  sini])ly  payments  to 
the  men  for  their  time  in  general,  and  there  were  no  specific 
payments  in  respect  of  work  done  in  this  part  of  the  muni- 
?ipality. 

In  The  Queen  v.  Rankin,  10  U.  C.  K.  304,  it  was  shewn 
that  much  statute  labour  and  public  money  had  been  ex- 
pended upon  the  way  in  question  over  a  period  of  10  years 
before  the  defendant  was  indicted  for  obstructing  it.  Deal- 
ing with  this  branch  of  the  case  Sir  John  Robinson,  C.J., 
raid:  ^^  The  fact  of  the  public  using  it  for  10  years  or  ex- 
pending money  upon  it  between  184()  and  the  present  time 
i.  not  sufficient  to  establish  it  as  a  lawful  highway  against 
th*'  will  of  the  owner  of  the  soil,  where  there  is  no  suffi- 
cient irronnd  for  presuming  a  dedication."  In  St.  Vincent 
♦.  <ireen{irld,  15  A.  K.  5 (J 7,  Osier,  J.\.,  delivering  the  judg- 
Q!*'nt  of  the  Court,  said  (p.  571):  *•  If  the  road  had  been 
ia'd  out  and  dedicated  by  the  landowner  the  performance 
•  f  .^-tatuto  labour  upon  it  or  the  exi)enditure  of  public 
n!<»ney  in  opening  it  is  evidence  of  its  acceptance  and 
*"<tab]ishment  as  a  highway   by  the   numici])ality,  but  the 
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continued  performance  of  statute  labour  upon  a  road  which 
was  in  its  inception  a  trespass  road  does  not,  in  my  opinion, 
by  force  of  the  statute  absolutely  make  such  a  road  a  public 
highway.  It  may  at  most  raise  a  presumption  of  dedi- 
cation, or  be  evidence  from  which  a  dedication  by  the  owner 
may  be  inferred,  and  may  throw  upon  him  the  onus  of  re- 
butting such  presumption  or  inference.  I  do  not  think  it 
has  any  higher  effect."  Having  regard  to  the  known  cir- 
cumstances connected  with  this  way,  it  should  require  much 
more  definite  and  undisputed  evidence  as  to  the  work  done 
or  money  expended  to  give  rise  to  any  inference  against  the 
original  declared  intention  to  close  the  road  as  a  highway. 
It  is  to  be  observed  that  the  trial  Judge  in  his  judgment 
appears  to  have  attached  little,  if  any,  weight  to  this  part 
of  defendants^  case. 

On  the  whole  evidcMiee,  and  having  regard  to  the  man- 
ner in  which  the  alleged  user  first  began,  the  qualified  nature 
of  the  user  in  the  later  years,  the  acts  of  interruption  and 
the  other  circumstances,  it  does  not  appear  that  defendants 
have  clearly  and  satisfactorily  established  the  existence  of 
the  public  right  they  have  asserted.  Sufficient  has  been 
shewn  to  rebut  any  presumption  of  intention  to  dedicate  or 
rededicate  this  old  highway  to  the  use  of  the  public,  and, 
that  being  so,  defendants'  case  fails.  The  judgment,  there- 
fore, should  be  in  plaintiffs^  favour. 

It  was  contended  that  the  action  was  not  maintainable 
without  the  Attorney-General  being  a  party.  The  form  of 
the  action  and  the  relief  claimed  are  similar  to  those  in 
Chinnock  v.  Hartley  Wintney  Rural  District  Council 
(supra).  But  the  point  made  here  is  that  if  this  has  become 
a  public  highway  the  soil  has  become  vested  in  the  Crown 
and  not  in  the  municipality.  The  objection  does  not  appear 
to  have  been  taken  until  the  trial.  Whatever  view  may  ulti- 
mately be  taken  of  the  effect  of  dedication  of  a  highway  by 
an  individual,  having  regard  to  sees.  599  and  601  of  the 
Municipal  Act,  it  seems  clear  that  in  this  case  dedication 
would  vest  in  defendants  a  right  of  property  in  the  highway 
sufficient  to  enable  the  action  to  proceed  without  the  pres- 
ence of  the  Attorney-General.  It  is  not  absolutely  essen- 
tial to  the  maintenance  of  the  action. 

On  the  argument  of  the  appeal  counsel  for  defendants 
sought  to  be  relieved  from  the  admisssion  of  plaintiffs'  title 
and  to  be  allowed  to  shew  defects  therein. 
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The  admissions  appear  to  have  been  made  deliberately, 
and  no  special  ground  is  made  for  opening  the  question  at 
thi?  stage. 

Plaintiffs  objected  to  defendants'  course  in  this  respect, 
and  it  would  certainly  not  be  convenient  to  discuss  now 
questions  of  title  which  were  not  before  the  trial  Judge,  and 
at  to  which  this  Court  is  without  the  benefit  of  his  opinion. 

The  appeal  should  be  allowed  and  judgment  entered  for 
plaintiffs  with  costs  throughout. 

Meredith,  J.A.,  reached  the  same  conclusion,  for  reas- 
ons stated  in  writing. 

(iARRow  and  Maclaren,  J  J.  A.,  also  concurred. 


January  22nd,  1907. 

C.A. 

MOXARCH  LIFE  ASSURAXCE  CO.  v.  BROPHY. 

Company  —  ^ubscriptioti  far  Shares  —  Contract  to  Assign 
]lortfjage  in  Payment — Powers  of  Provisional  Directors  of 
I'ife  Inmrance  CompartAj — Acceptance  of  Assignment  of 
Mortgage — Advance  of  Fund^^  of  Company — Ultra  Vires 
—  Xo  Concluded  Agreement  —  Specific  Performance  — 
D(i  mages. 

Appeal  by  plaintiffs  from  judgment  of  Anglin,  J.,  after 
trial  without  a  jury,  dismissing  the  action  without  costs. 

Plaintiffs  alleged  a  subscription  by    defendant  for  100 
shares  of  the  capital  stock  and  an  agrement  to  pay  $1,500 
thereon  on  13th  September,  1904,  and  a  further  sum  of 
$1,500  thereon  on  13th  November,  1904.     They  also  alleged 
w  agreement  by  defendant  to  a^ssign  to  them  a  mortgage 
dated  4th  August,  1891,  from  one  Frederick  Pape  to  defen- 
dant, securing  $2,930  and  interest  on  100  acres  of  land  in 
the  county  of  Hastings,  in  satisfaction  of  the  two  sums  of 
11,500  each,  and  averred  that  defendant,  in  pursuance  of 
the  agreement,  delivered  the  mortgage,  but  afterwards  sur- 
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reptitiously  procured  it  from  an  officer  of  plaintitTs  nnd 
threatened  to  resell  or  otherwise  dispose  of  it  They  fur- 
ther alleged  that  the  subscription  was  accepted,  and  tin- 
shares  allotted,  but  defendant  refused  to  execute  an  as.-^iorii- 
nient  of  the  mortgage  or  to  pay  the  said  two  sums  of  $1,500. 
And  they  claimed  payment  of  $3,000  and  interest,  specific- 
performance  of  the  agreement,  and  an  injunction  restrain- 
ing a  sale  or  assignment  of  the  mortgage  to  others. 

Defendant  denied  plaintiffs*  claim  and  stated  tlial  \w 
V/as  not  indebted  to  plaintiff's  and  that  h(*  did  not  agrc<'  to 
assign  the  mortgage.  An  application,  made  on  his  behalf 
at  the  trial,  to  amend  tlie  statement  of  defence  by  allegin*r 
that  the  application  for  shares  was  procured  from  him 
through  the  fraud  and  misrepresentation  of  ])laintiffs'  agent, 
was  ordered  to  stand  pending  the  taking  of  the  evidenc(\ 
and  was  ultinmtely  refused,  the  trial  Judge  being  of  tlu' 
opinion  that  the  evidence  did  not  support  the  allegations 
of  the  proposed  amendnu'nt. 

The  ap])oal  was  heard  by  Moss,  C.J.O.,  Osler,  Gak- 
ROW,  Maclarex,  Meredith,  JJ.A. 

.M.  Wilson,  K.C.,  for  plaintiffs. 

C.  A.  Masten,  for  defendant. 

Moss,  C.J.O. : — Plaintiffs  put  in  evidence  a  pajKT  signed 
by  defendant  on  13th  September,  11)04,  being  a  printed  form 
of  ap])licatiou  addressed  to  the  directors  of  plaintiffs,  and 
requesting  them  to  allot  to  defendant  100  shares,  on  the 
terms  of  the  prospectus,  and  agreeing  to  accept  the  same 
01  any  smaller  number  that  might  be  allotted  to  him,  and 
to  ])ay  into  tlie  Sovereign  Hank  the  sum  of  $1,500.  Hut  it 
was  agreed  on  all  sides  that  this  paper  did  not  re])resent  the 
whole  dealing  with  defendant  with  regard  to  the  matter. 
From  the  first  defendant  declined  to  deal  for  the  shares  un- 
less some  arrangement  could  be  made  by  which  the  mort- 
gage in  (juestion  could  be  made  use  of  as  a  means  of  making 
the  first  payments.  There  was  much  discussion  of  the  (|ues- 
tion  first  between  defendant  and  plaintiffs'  agent,  then  be- 
tween plaintiffs'  officers  and  their  solicitors,  and  finally  be- 
tween plaintiffs'  manager  and  defendant.* 

The  result  of  the  evidence  is,  and  the  trial  Judge  so 
found,  that  defendant's  application  for  the  shares  was  con- 
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iitioned  upon  plaintiffs  agreeing  to  purchase  from  him  the 
mortgage  at  its  face  value,  the  amount  l)eiug  paid  to  him 
upon  his  assigning  the  mortgage.  The  value  represented  by 
the  amount  undei*stood  to  be  due  under  the  mortgage  had 
been  made  up  in  the  form  of  a  statement  which  shewed  the 
value  to  be  $3,977.39.  A  cheque  for  this  amount  payable 
to  the  order  of  the  defendant  and  dated  11th  October,  1904, 
was  drawn  and  signed  ready  to  be  handed  over  to  defen- 
dant upon  the  execution  by  him  of  an  assignment  which 
had  been  prepared.  On  12th  October  defendant  met  plain- 
tiffs' manager  at  their  offices  in  Toronto,  and  the  arrange- 
ment was  discussed.  Plaintiffs*  manager  wished,  and  so 
stated  to  defendant,  that  when  the  cheque  for  $3,977.39  wa^« 
handed  over  to  him  defendant  would  pay  the  sum  of  $3,500 
on  the  shares,  but  defendant  asked  to  be  allowed  to  pay  only 
W.OOO,  leaving  the  $500  to  be  paid  in  the  following  June. 
This  was  assented  to,  and,  as  the  transaction  then  stood, 
plaintiffs  were  to  give  defendant  their  cheque  for  $3,977.39. 
and  he  was  to  give  them  his  cheque  for  $3,000. 

But  defendant  was  not  willing  to  close  the  transaction  on 
that  day.  He  had  received  some  information  about  the 
affairs  and  standing  of  the  company,  and  he  wished  to  post- 
pone the  completion  of  the  matter. 

He  expressed  doubts  as  to  whether  the  amount  set  forth 
in  the  statement  as  due  under  the  mortgage  was  correct,  ami 
requested  to  be  allowed  to  take  the  papers  with  him  in  order 
to  ascertain  whether  credit  had  been  given  for  some  pay- 
ments by  the  mortgagor,  which,  if  not  credited,  would  re- 
duce the  face  value.  His  request  was  acceded  to,  and  he 
took  with  him  the  statement,  the  mortgage,  and — it  is  said— 
the  assignment  as  prepared  for  his  signature.  The  matter 
n^nmined  in  abeyance  until  17th  October,  1904,  when  defen- 
dant wrote  plaintiffs'  manager  as  follows:  "I  see  difficul- 
ties ahead  of  me  that  I  did  not  expect  when  T  was  in  To- 
ronto, and  I  have  to  fall  back  on  the  payments  I  get  from 
the  Pape  mortgage  to  help  me  through,  so  I  could  not  take 
any  more  stock  in  your  company  for  the  present,  but,  if  1 
ttumot  find  a  suitable  tenant  for  the  farm  I  live  on  and  must 
dispose  of  it,  I  may  deal  with  you  further  on." 

This  was  a  distinct  refusal  to  proceed  further  with  the 
assignment  of  the  mortgage  and  a  definite  withdrawal  of 
the  offer  to  subscribe  for  the  shares  if  defendant  was  then 
UJ  a  position  to  withdraw. 
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And,  afi  the  assumption  by  defendant  of  liability  for  the 
shares  was  conditioned  upon  the  payment  by  plaintiffs  to 
him  of  the  value  of  the  mortgage  upon  receiving  an  assign- 
ment if  that  transaction  was  one  which  could  not  be  carried 
into  effect  at  the  time  it  was  entered  into,  there  was  no  con- 
tract which  could  be  enforced. 

To  ascertain  this  it  is  necessary  to  inquire  into  the  extent 
of  the  power  and  authority  of  those  by  whom  the  affairs  of 
the  plaintiff  company  were  being  conducted.  Plaintiffs  were 
incorporated  by  an  Act  of  the  Parliament  of  the  Dominion, 
4  Edw.  VII.  ch.  96. 

By  sec.  1  certain  named  individuals,  together  with  such 
persons  as  became  shareholders  in  the  company,  were  incor- 
porated under  the  name  of  "  The  Monarch  Life  Assurance 
Company.^' 

By  sec.  2  the  persons  named  in  sec.  1,  "together  with 
such  persons  not  exceeding  8  as  they  associate  with  them, 
shall  be  the  provisional  directors  of  the  company,  a  majority 
of  wiiom  shall  be  a  quorum  for  the  transaction  of  business.'^ 
it  is  to  be  observed  that  under  this  provision  persons  who 
are  not  shareholders  may  be  brought  in  to  act  as  provisional 
directors  to  a  number  exceeding  that  of  the  original  projec- 
tors. And,  as  might  be  expected,  only  limited  powers  are 
conferred  upon  them.  The  powers  are  defined  by  sec.  2  as 
follows :  "  They  may  forthwith  open  stock  books,  procure 
subscriptions  or  stock  for  the  undertaking,  make  calls  on 
the  stock  subscribed,  and  receive  payments  thereon,  and 
shall  deposit  in  a  chartered  bank  in  Canada  all  moneys  re- 
ceived l)y  them  on  account  of  stock  subscribed  or  otherwise 
received  by  them  on  account  of  the  company,  and  shall 
withdraw  the  same  for  the  purposes  only  of  the  company, 
and  may  do  generally  what  is  necessary  to  organize  the  com- 
pany.^' 

The  concluding  words  furnish  the  key  to  the  extent  of 
their  powers,  and  shew  that  all  that  they  are  to  do  is  in  the 
direction  of  the  organization  of  the  company  and  nothing 
beyond.  Their  control  over  the  funds  is  limited  to  deposit- 
ing in  a  chartered  bank  and  withdrawing  only  for  the  pur- 
poses of  the  company.  It  is  obvious  that  the  power  of  with- 
drawal here  given  does  not  extend  to  the  general  purposes 
of  the  company,  but  only  to  such  purposes  as  are  necessary 
in  the  work  of  organizing  the  company.     It  would  not  be 
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reasonable  to  say  that  the  provisional  directors,  constituted 
ae  they  are,  could  embark  the  moneys  received  in  any  form 
of  dealing  or  investment  before  the  company  had  attained 
the  position  of  an  organized  body,  and  a  board  of  share- 
holder directors  had  been  elected  by  the  shareholders  as 
provided  by  sec.  4  of  the  Act.  By  that  section  the  pro- 
visional directors  are  required  to  call  a  general  meeting  of 
the  shareholders  so  soon  as  $250,000  of  the  capital  stock 
have  been  subscribed,  and  10  per  cent,  of  that  amount  paid 
into  some  chartered  bank  in  Canada,  at  which  meeting  the 
shareholders  who  have  paid  not  less  than  10  per  cent,  on 
the  amount  of  shares  subscribed  are  to  elect  a  board  of  not 
less  than  7  nor  more  than  25  directors,  of  whom  a  majority 
is  to  be  a  quorum.  And  no  person  shall  be  a  director  unless 
he  holds  in  his  own  name  and  for  his  own  use  at  least  50 
shares,  and  has  paid  all  calls  and  other  liabilities  to  the 
company. 

But  even  after  this  has  been  done  there  is  a  further  re- 
striction contained  in  sec.  6,  wherein  it  is  provided  that  the 
company  shall  not  commence  the  business  of  insurance  until 
$62,500  of  the  capital  stock  has  been  paid  in  cash  into  the 
funds  of  the  company,  to  be  appropriated  only  for  the  pur- 
poses of  the  company  under  the  Act. 

Now  at  the  time  of  the  transactiion  with  defendant  in 
question  the  company's  position  had  not  reached  the  stage 
when  the  provisional  directors  could  call  a  general  meeting 
under  the  provisions  of  sec.  4,  much  less  when  the  company 
could  commence  the  business  of  insurance  according  to  sec. 
6.  The  company  was  still  in  the  process  of  being  prepared 
for  organization.  It  was  not  absolutely  certain  that  it  would 
ever  be  fully  organized  or  be  in  a  position  to  commence  the 
business  of  insurance.  Meantime  the  funds  paid  in  by  sub- 
scribers for  shares  were  to  remain  in  a  chartered  bank,  and 
were  not  to  be  touched  except  for  purposes  necessary  to  the 
organization  of  the  company. 

The  provisional  directors  were  alive  to  this,  for  at  their 
first  meeting  held  on  27tli  July,  1904,  after  passing  by-laws 
providing,  amongst  other  things,  for  the  appointment  of  a 
managing  director  and  an  execi^tive  committee,  they  resolved 
''that  the  organization  of  the  company  be  continued  by  the 
managing  director  under  the  direction  of  the  executive  com- 
mittee, but  that  no  moneys  be  paid  out  except  upon  the  cheque 
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of  th(^  chairman  of  the  executive  and  the  managing  director, 
and  that  in  no  event  shall  any  of  the  money  paid  in  upon  the 
atock  (other  than  premiums  as  authorized  by  the  subscribers 
or  by  tlie  board)  be  paid  out  until  after  the  organization  shall 
have  been  completed  and  directors  elected  by  a  general  meet- 
ing of  the  shareholders/'  The  affairs  of  the  company  con- 
tinued to  be  in  the  hands  of  the  provisional  directors  until 
7th  December,  1904,  when  a  general  meeting  of  shareholders 
was  held  and  a  board  of  directors  was  elected.  Such  busi- 
ness as  was  transacted  was  chiefly  done  by  the  executive  com- 
mittee, and,  so  far  as  the  reoords  shew,  such  dealings  as  there 
were  with  defendant  in  respect  of  the  transaction  in  question 
were  conducted  by  the  manager  and  the  executive  committee 
without  reference  back  to  the  provisional  directors.  It  is 
almost  needless  to  say  that  in  luo  case  could  these  directors 
confer  on  any  committee  higher  powers  than  they  themselves 
possessed.  But,  further,  in  no  part  of  the  Act  of  incorpor- 
ation or  in  tile  sections  of  the  Companies  Clauses  Act  incor- 
porated into  it,  is  there  any  express  power  to  delegate  to  com- 
mittees the  powers  to  act  conferred  on  the  board  of  provi- 
sional directors. 

The  application  for  the  100  shares  was  signed  by  defend- 
ant on  13th  September,  1904,  and  in  the  minutes  of  the  meet- 
ing of  the  executive  dommittee  held  on  14th  September,  the 
following  entry  appears :  "  Gloved  by  Dr.  Forbes  Godfrey, 
seconded  by  Wm.  Scott,  that  th-e  mortgage  be  bought  from 
Rev.  George  Brophy,  and  a  cheque  issued  for  the  same,  and 
our  solicitors  instructed  to  have  the  said  mortgage  trans- 
ferred to  the  Monarch  Life  Assurance  Company.  Carried."' 
Then  at  a  meeting  of  tlie  committee  held  on  21st  September, 
on  motion  of  Mr.  T.  Marshall  Ostrom,  seconded  by  Dr. 
Forbes  Godfrey,  it  was  resolved  "  that  the  application  from 
Rev.  George  Brophy  for  100  shares  of  the  capital  stock  of 
the  Monarch  Life  Assurance  Company  be  accepted  and  the 
stock  allotted  to  him.** 

Then,  in  consequence  no  doubt  of  defendant's  letter  of 
17th  October,  at  a  meeting  of  tlie  committee  held  on  19th 
October,  on  motion  of  Dr.  Forbes  Godfrey,  seconded  by  D. 
W.  Livingstone,  it  was  resolved  "that  T.  Marshall  Ostrom 
be  authorized  to  go  to  Belleville  to  settle  with  Rev.  Father 
Brophy  re  subscription  and  mortgage.'' 

Xothing  further  is  rcdorded,  except  that  in  the  minutes 
of  a  meeting  of  the  provisional  directors  held  on  7th  Decem- 
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ber,  defendant's  name  appears  in  a  list  of  shareholders  as  the 
holder  of  400  shares,  a  statement  which  appears  to  be  erron- 
eous in  any  case.  The  action  was  commenced  on  24th  Decem- 
ber, 1904. 

All  that  had  been  done  up  to  that  time  was  done  by  the 
executive  committee  and  the  manager,  or  at  the  highest  by 
the  provisional  directors.  It  was  doubtless  within  the  powers 
of  the  latter  to  accept  applications  for  shares  and  to  receive 
payments  on  account,  but  that  is  not  the  same  thing  as  as- 
STuning  to  enter  into  an  arrangement  or  agreement  by  which, 
in  order  to  induce  a  person  to  subscribe  for  shares,  they  are 
to  advance  out  of  the  funds  of  the  company  to  the  intending 
subscriber  moneys  required  to  enable  hira  to  make  payments 
on  the  shares.  As  already  pointed  out,  the  provisions  of  the 
Act  of  incorporation  and  the  resolution  of  7th  July,  1904, 
were  directed  against  any  such  action  on  their  part.  And 
there  appear  to  be  no  general  powers  which  would  enable 
them  to  so  deal  with  funds  of  which  they  were  merely  custod- 
ians until  the  organization  of  the  company.  The  remarks  of 
Gwynne,  J.,  in  In  re  Xorth  Simcoe  and  City  of  Toronto, 
36  F.  C.  E.  101,  at  pp.  104-106,  and  the  very  full  discussion 
of  the  powers  of  provisional  directors  under  an  Act  incor- 
porating a  railway  company  shew  the  necessity  for  strictly 
confining  the  powers  of  such  bodies.  If  the  provisional  dir- 
ectors could  use  the  moneys  of  the  company  as  they  proposed 
to  do  in  this  case,  there  is  nothing  to  prevent  their  dealing 
in  the  same  way  with  all  the  moneys  of  subscribers  paid 
into  the  bank,  thus  practically  nullify iiig  the  provisions  of 
sees.  2,  4,  and  6  of  the  Act. 

Their  proposed  action  was  beyond  their  powers  and  could 
not  bind  the  company.  If  defendant  desired  to  compel  plain- 
tiffs to  carry  out  the  agreement  to  take  his  mortgage  and  ad- 
vance the  moneys,  one  sufficient  answer  would  be  that  the 
company  were  not  bound,  though  other  answers  might  also 
be  suggested.  That  being  so,  how  can  plaintiffs  be  in  any 
more  favourable  position  when  seeking  to  enforce  it  against 
defendant  ? 

The  result  is  that,  as  the  trial  Judge  has  found,  there 
never  was  a  concluded  agreement.  There  was  no  concluded 
agreement  binding  defendant  to  assign  the  niorigage,  l)ecanse 
of  the  want  of  ])Ower  of  the  executive  comniitloe  or  ilie  pro- 
visional directors  to  enter  into  it  or  bind  the  company  by  it. 
And  there  was  no  concluded  agreement  U)  take  i-hc;  shares. 
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because  the  application  was  based  and  conditioned  upon  the 
supply  by  plaintiffs  of  the  funds  for  payment  of  the  first  two 
instalments,  by  means  of  a  transaction  which  the  persona 
having  the  conduct  of  their  affairs  were  not  empowered  to 
enter  into. 

The  transactions  were  not  separate  nor — upon  the  facts — 
separable,  but  were  one  and  indivisible.  But,  if  they  were, 
the  claim  of  plaintiffs  for  specific  perfbrraance  of  the  alleged 
agreement  to  assign  the  mortgage  could  not  succeed.  At  the 
most  its  breach  would  only  be  ground  for  an  action  for  dam- 
ages: Bogers  v.  Challis,  27  Beav.  175;  Scehel  v.  Mosenthal, 
30  Beav.  371 ;  Fry  on  Specific  Performance,  4th  ed.,  p.  22. 

Further,  there  was  no  allotment  by  the  provisional  direc- 
tors of  any  shares. 

And,  for  the  reasons  assigned  as  well  as  for  those  given  by 
the  trial  Judge,  defendant  could  niot  be  held  responsible  on 
his  application.  But  the  case  can  be  rested  on  the  ground 
of  the  inseparable  or  indivisible  character  of  the  transaction, 
and  the  impossibility  of  giving  effect  to  a  dealing  ultra  vires 
of  the  parties  by  whom  it  was  assumed  ik>  be  entered  into. 

The  appeal  should  be  dismissed  with  costs. 

Meredith,  J. A.,  gave  reasons  in  writing  for  the  same 
conclusion. 

OsLEK,  Garrow,  and  Maclaren,  JJ.A.,  concurred. 


C.A. 


January  22nd.  1907. 


CANADIAN  PACIFIC  R.  W.  CO.  v.  GRAND  TRUNK 

R.  W.  CO. 

SpeHfic  Performance — Contract  to  Divide  Specified  Land  to 
he  Acquired  by  Defendants — Acquisition  by  Defendants  of 
Part  only — Claim  of  Plaintiffs  to  Half  of  Land  actually 
Acquired — Right  to  Less  than  Half  with  Abatement  in 
Price — Railway  Company — Railway  Act — Order  of  Board 
of  Railway  Commissioners — Agreement  not  to  Bid  at  Sale 
— Validity, 

Appeal  by  plaintiffs  from  judgment  of  Tkftzel,  J.,  8  0. 
W.  R.  254,  after  trial  without  a  jury,  dismissing  an  action 
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for  specific  performance  of  an  agreement  to  divide  certain 
bnds. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osleb,  Garrow, 
Maclaren,  Meredith,  JJ.A. 

E.  D.  Armour,  K.C.,  and  Angus  MacMurchy,  for  plain- 
tiffs. 

M.  K.  Cowan,  K.C.,  for  defendants. 

Moss,  C. J.O. : — The  facts  of  the  case  are  simple,  and  it  is 
somewhat  surprising  to  find  not  merely  that  two  corporations 
are  disputing  over  their  rights  in  the  matter,  but  that  ione  of 
them  should  have  desired  to  set  up  and  should  have  been  per- 
mitted to  put  upon  record  defences  such  as  have  been  insisted 
upon  at  the  trial  and  on  the  appeal. 

In  1901  the  Province  of  Ontario,  being  the  owner  of  a 
triangular  parcel  of  land  in  the  city  of  Toronto,  lying  between 
rights  of  way  owned  l)y  the  plaintiffs  and  defendants  respec- 
tively, was  offering  the  same  for  sale  by  tender.  It  was  of 
interest  and  importance  to  plaintiffs  and  defendants  to  secure 
the  parcel,  or  at  least  a  portion  of  it,  for  the  purposes  of 
their  respective  railways,  and  it  occurred  to  the  officials  of  de- 
fendants that  the  interests  of  both  companies  would  be  served 
by  their  not  bidding  against  each  other.  Accordingly  defen- 
dants proj>08ed  to  plaintiffs  that,  if  the  latter  would  not  bid 
against  them,  they  \\'^uld,  in  the  event  of  their  securing  the 
parcel,  let  the  latter  have  a  portion  at  the  same  price  as  they 
paid. 

And  it  was  finally  arranged  that  plaintiffs  should  make  no 
attempt  to  secure  the  parcel,  and,  if  defendants  secured  it, 
that  plaintiffs  should  have  the  right  tio  purchase  one  half  at 
any  time  within  5  years,  paying  one  half  the  amount  paid  to 
the  Crown,  with  interest  at  5  per  cent,  per  annum.  A  sketch 
or  plan  shewing  the  division  propiosed  by  plaintiffs  in  case 
defendants  secured  the  parcel,  was  prepared  and  submitted  to 
defendants.  It  shewed  the  parcel  divided  into  two  equal 
portions,  the  northerly  half,  which  lies  contiguous  to  plain- 
tiffs' right  of  way,  being  allotted  to  them,  and  the  southerly 
half,  which  lies  adjacent  to  defendants'  right  of  way,  being 
allotted  to  them.  The  whole  parcel  contained  a  little  over 
19  acres.  Xo  objection  was  made*  at  the  time  to  the  division 
pmpo'«<»d  by  plaintiffs. 
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In  accordance  with  the  agreement,  plaintiffs  refrained 
from  any  attempt  to  secure  the  parcel,  and  defendants  were 
left  alone  to  deal  with  the  Crown.  The  latter  withdrew  from 
sale  a  portion  of  the  land,  about  two  acres  in  extent,  situate 
at  the  north-;vest  angle,  leaving  a  block  of  something  more 
than  17  acres,  and,  after  a  good  deal  of  delay,  defendantp 
obtained  a  grant  from  the  Crown  by  letters  patent  dated  28th 
March,  1903,  '^f  the  remaining  17  acres  and  over,  for  the 
sum  of  $32,500. 

Plaintiffs  thereupon  made  application  to  defendants  for 
a  conveyance  of  one  half  of  the  parcel  granted  to  them,  and 
offered  and  w-^re  willing  to  pay  one  half  of  the  purcnase 
money  with  interest,  in  accordance  with  the  agreement  and 
understanding  between  them.  Defendants  did  not  then  raise 
any  objection  to  plaintiffs'  right  to  one  half  of  the  land,  but 
started  difficulties  as  to  the  mode  -of  division.  Plaintiffs  na- 
turally wished  the  division  to  be  on  the  same  footing  as  shewn 
in  the  plan  or  sketch  of  the  19  acres,  thus  leaving  to  defen- 
dants the  southerly  half  adjacent  to  their  right  of  way.  De- 
fendants however  wanted  such  a  division  as  would  secure  to 
them  the  entire  frontage  of  the  17  acres  on  Pacific  avenue,  a 
public  highway  on  the  west  side  of  the  land,  and  they  pre- 
pared and  forwarded  a  sketch  or  plan  shewing  a  division 
which  had  that  effect.  This  was,  of  course,  not  satisfactory 
to  plaintiffs.  They  pointed  out  that  it  was  not  in  accordance 
with  the  understanding  in  the  first  instance,  and  it  did  not 
let  them  utilize  the  property  to  the  full  extent  contemplated. 
Defendants  replied  that  they  could  not  agree  to  any  other 
division  than  ibat  proposixi  by  them  as  shewn  on  their  sketch 
or  plan,  their  letter  concluding  with  the  statement  that  if  it 
was  not  satisfactory  to  plaintiffs,  defendants  were  perfectl} 
willing  to  retain  ownership  of  the  whole  property,  a  proposal 
which  plaintiffs  not  unnaturally  regarded  as  a  complete  sub- 
version of  the  original  intention  ujmn  which  the  lands  weri' 
acquired.  After  some  further  attempts  at  adjustment  th in- 
action was  oomnicnced. 

By  their  defence  defendants  wholly  repudiated  the  agree- 
ment, and  set  up  that  if  there  had  been  any  arrangement  it 
had  terminated  u})on  the  withdrawal  by  the  Crown  of  the 
two-acre  parcel.  When  the  case  came  to  trial  they  applied 
for  and  ultimalcly  obtained  from  the  trial  Jud^re  leave  to 
set  up  a  further  (iefem*e  to  the  effect  that  by  reason  of  cer- 
tain proceed inirs  heforf.  and  an  order  made  hy  the  Hoard  o1 
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Bailway  Coirnnissioners  authorizing  them  to  constitute  a 
branch  line  on  a  portion  of  the  lands  in  question,  plaintiffs 
were  estopped  from  setting  up  any  claim  to  any  portion  of 
the  lands.  And  they  further  took  the  position  that  the  lands 
were  required  for  the  purposes  of  their  railway,  and'  they 
could  not  alienate  any  portion  of  them.  They  also  main- 
tained in  argument  before  this  Court  that  because  the  agree- 
ment was  that  the  parties  should  not  bid  against  each  other 
it  was  illegal  and  not  binding.  They  did  not,  however,  set 
up  or  obtain  leave  to  set  up  by  express  allegation  in  pleading 
their  own  turpitude  in  ♦hi^  nxpect. 

The  trial  Judge  disposed  of  the  case  adversely  to  plain- 
tiffs, on  the  ground  that  the  agreement  was  limited  to  the 
f'arcel  as  shewn  on  the  plan  or  sketch  sent  by  plaintiffs  in 
tiiu  first  instance,  when  it  was  supposed  the  whole  19  acres 
w^ould  be  secured,  and  to  the  mode  of  division  there  indicated, 
And  that  an  equal  division  of  the  17  acres  actually  obtained 
was  not  within  the  terms  or  scope  of  the  agreement  He 
^noaght  plaintiffs  were  claiming  a  portion  of  land  in  respect 
of  which  no  agreement  was  made  giving  plaintiffs  any  right 
or  interest  therein,  and  that  there  was  no  agreement  entitling 
plaintiffs  to  a  declaratiion  that  they  were  jointly  interested 
^th  defendants  in  the  whole  property.  To  use  his  own 
language,  "the  agreement  was  limited  in  its  terms  to  specific 
properly,  and  of  course  cannot  be  enlarged  by  the  Court. 
I'or  this  reason  and  withiout  determining  whether  the  agree- 
ment was  for  any  purpose  binding  upon  defendants  as  a  rail- 
way corporation,  I  think  plaintiffs'  action  fails  and  must  be 
dismissed  with  costs,  but  without  prejudice  to  any  action 
plaintiffs  may  be  advised  to  bring  in  respect  to  the  balance 
^°ly  of  the  northerly  half  of  the  originaJ  triangle,  with  an 
abatement  froTi  the  purchase  money." 

It  is  not  eany  io  see  why,  if  there  is  a  question  of  plaintiffs'" 
"?ht  to  obtam  relief  as  to  some  part  of  the  land,  it  should 
^<>t  be  finally  dek-rmined  in  this  action  without  putting  plain- 
ts to  the  necessity  of  bringing  another  action. 

All  the  fa^/a  have  been  developed,  and  there  is  no  difficulty 
^  making  any  necessary  changes  in  the  pleading  that  might 
^  deemed  necessary  to  enable  the  relief  to  be  given  if  the 
'^cts  and  law  justify  it.  Defendants  could  scarcely  com- 
PWn  of  the  allowance  of  amendments  in  view  of  what  was 
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«r»corded  to  them  in  that  direction.  But  there  seems  good 
gromid  for  holding  plaintiffs  entitled  to  judgment  for  one 
half  of  the  parcel  acquired. 

The  Statute  of  Frauds  ha^  not  been  pleaded,  and  it  is 
open* to  the  Court  to  deal  with  the  case  on  the  whole  evidence, 
oral  and  documentary.  This  is  mot  an  ordinary  case  of  an 
agreement  for  sale  and  purchase  of  land,  and  should  not  be 
disposed  of  on  precisely  the  same  principles  as  are  applicable 
to  such  agreements.  It  is  obvious  that  the  intention  of  the 
parties  was  that  the  land  was  to  be  obtained  for  their  mutual 
benefit,  not  that  one  should  get  any  advantage  over  the  other. 
The  very  purpose  of  one  abstaining  from  competing  with  the 
other  was  to  enable  the  one  tendering  to  acquire  and  hold  in 
such  manner  as  to  enable  each  to  make  use  of  one  half,  the 
party  refraining  from  tendering  to  contribute  or  make  good 
one  half  of  the  outlay  which  the  other  made  in  order  to  acquire 
the  whole  for  the  common  good.  The  understanding  and 
agreement  to  that  effect  plainly  appears  not  only  from  what 
took  place  before  but  from  what  took  place  after  the  parcel 
was  acquired.  That  was  defendants'  understanding  even  up 
to  the  time  of  the  commencement  of  the  action.  The  map  or 
sketch  enclosed  to  plaintiffs  in  defendants'  letter  of  19th 
March,  1904,  shews  a  partition  in  moieties,  and  in  the  letter 
defendants  say  that  they  are  "  charging  you  (the  plaintiffs) 
on  the  basis  paid  for  the  property  or  $16,250  with  interest  at 
5  per  cent,  as  agreed  from  April  23rd,  1903,  to  l>e  paid  on 
deliver}'  of  deed." 

They  do  not  give  one  half  the  land  as  a  concession,  but 
treat  it  as  a  matter  of  course  and  of  right  that  plaintiffs 
should  get  one  half  the  area.  The  only  diffenjnce  is  as  to  how 
the  one  half  should  Ik*  set  apart. 

It  waii,  no  doubt,  contemplat(»d  in  the  first  instance  that 
19  acres  would  he  obtained,  but  it  never  was  intended  that 
in  the  event  of  defendants'  application  proving  nnsuccessful 
as  to  a  comparatively  small  ])ortion,  the  original  agreement 
ond  understanding  (m  which  they  were  to  be  allowed  to  di»al 
iilone  for  its  acquisition  sh^ould  he  considered  as  inapplicable 
to  the  substantial  portion  of  which  they  were  enabled  to  ob- 
tain a  grant.  It  was  manifestly  an  agreement  for  the  acqui- 
sition and  partition  of  the  lands,  or  whatever  portion  of  them 
could  be  acquired  in  the  absence  of  opposition  from  plaintiffs* 
Tlie  consideration  was  that  plaintiffs  should  abstain  from 
bidding,  leaving  the  field  open  to  defendants.     And  it  xiMioi 
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open  to  defendants,  having  through  their  means  obtained  the 
lands,  to  repudiate  or  refuse  to  carry  out  their  part  of  the 
agreement. 

The  defendants'  argument  that  such  an  agreement  is*  il- 
legal and  not  binding  is  untenable.  In  Galton  v.  Emuss,  1 
r^ll.  243,  the  same  objection  was  raised,  but  the  Vice-Chan- 
cellor  of  England,  Sir  Lancelot  Shadwell,  refused  to  give 
effect  to  it.  The  point  was  again  taken  in  In  re  Carew's 
Estate,  26  Beav.  187.  Galton  v.  Emuss  was  not  cited  or  re- 
fened  to,  but  the  Master  of  the  Bolls,  after  consideration, 
came  to  the  same  conclusion,  saying :  "  I  am  not  aware  of 
any  ease  or  of  any  principle  which  establishes  that  such  an 
agreement  is  inequitable."  The  rule  established  by  these  au- 
thorities still  governs,  and,  as  said  by  Spragge,  C,  in  Cam- 
pion v.  Brackenridge,  28  Gr.  201,  at  p.  204 :  "  It  is  well 
settled  law  that  an  agreement  between  two  persons,  both  of 
whom  are  desirous  of  purchasing  the  same  estate,  that  one 
shall  abstain  from  bidding  (receiving  therefor  a  valuable 
consideration)  and  leaving  the  field  open  to  the  other,  is  a 
lawful  agreement,  and  the  agreed  consideration  may  be 
enforced.'* 

Here  the  agreed  consideration  was  clearly  the  right  to  re- 
ceive from  defendants  an  equal  part  of  the  acquired  estate, 
and  it  ought  to  be  enforced  in  the  absence  of  any  valid  answer 
to  the  claim. 

From  the  very  nature  of  the  case  it  is  apparent  that  it 
can  be  no  answer  to  say  that  the  lands  are  required  for  the 
llnrposes  of  defendants'  railway,  and  they  are  unable  to  dis- 
pose of  them.  These  lands  were  not  acquired  nor  are  they 
held  for  the  sole  purposes  of  defendants.  If  they  had  desired 
to  acquire  them  for  such  purposes  they  would  know  that  they 
could  not  do  so  by  the  means  they  adopted.  And  they  can 
scarcely  desire  to  mow  take  the  position  that  they  deliberately 
induced  plaintiffs  to  stand  aside  with  the  intent  to  defraud 
them  out  of  any  share  in  the  lands  when  acquired.  But,  even 
if  the  defence  was  open,  they  have  failed  to  prove  it  on  the  evi- 
dence. The  testimony  of  their  superintendent  of  the  middle 
divi*?ion  shews  that  the  niorthem  part  or  trail  of  the  parcel 
is  not  necessary  for  the  purposes  of  the  railway  at  present, 
and  he  is  unable  to  make  any  intelligible  surmise  or  even  rea- 
sonable gues8  at  uses  to  which  it  may  be  put  in  the  future. 
And  the  fact  that  they  wore  willing  to  convey  it,  if  only  the 
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front  on  Pacific  avenue  was  conceded,  shews  how  little  found- 
ation there  is  for  the  present  contention. 

The  proceedings  before  the  Board  of  Eailway  Oommis- 
sioners,  and  their  order  produced,  even  if  admissible,  afford 
no  protection  to  defendants  against  plaintiffs*  claim.  The 
matter  in  issue  on  the  occasion  in  question  has  no  reference 
to  the  matter  now  in  dispute,  in  so  far  as  plaintiffs  were 
concerned.  They  were  not  notified  that  any  claim  was  being 
made  inconsistent  with  or  hostile  to  their  rights  under  the 
agreement  by  means  of  which  the  lands  were  acquired.  The 
sole  question  was  with  reference  to  the  constitution  and  ex- 
pense of  a  diamond  crossing  on  Pacific  avenue,  where  de- 
fendants' track  along  that  highway  crossed  plaintiffs'  tracks. 
The  defendants  did  not  claim  before  the  Board  of  Commis- 
sioners a  declaration  of  right  to  lay  a  track  over  lands  to 
which  plaintiffs  were  entitled  nor  notify  plaintiffs  of  any 
such  contention. 

And  nothing  took  place  before  the  Board  indicating  that 
any  such  question  was  moioted  or  dealt  with.  There  is  no- 
thing in  those  proceedings  to  estop  plaintiffs  from  asserting 
their  right  to  one  half  of  the  land.  The  most  that  can  be 
said  is  that  the  position  ^f  the  track  laid  down  by  defendants, 
so  far  as  its  curve  towards  Pacific  avenue  takes  a  portion  of 
the  east  front  on  that  highway,  may  require  to  be  taken  into 
consideration  in  making  division  between  plaintiffs  and  de- 
fendants of  the  17  acres. 

Plaintiffs  have  shewn  themselves  entitled  to  a  conveysjice 
of  one  half  the  land  acquired  from  the  Crown  by  defendants, 
but,  inasmuch  as  they  are  unable  to  agree  upon  the  mode  of 
division,  it  must  be  referred  to  the  Master  in  Ordinary  to 
make  a  proper  division  and  to  settle  a  proper  conveyance  to 
be  executed  by  defendants  to  plaintiffs  upon  payment  of 
$16,250  and  interest  at  5  per  cent,  from  the  date  of  the  pur- 
chase from  the  Crown. 

It  is  not  a  case  for  saying  that  interest  should  not  con- 
tinue to  run.  The  form  of  conveyance  was  not  agreed  upon, 
and  nio  tender  of  the  money  was  made.  Further,  the  question 
as  to  the  exact  parcel  to  be  conveyed  is  yet  to  be  settled. 

Plaintiffs  are  entitled  to  their  costs  of  the  action  and  of 
the  appeal. 

OsLER,  Garrow,  and  Maclarek.  JJ.A.,  concurred. 

Meredith,  J.A.,  dissented,  for  reasons  stated  in  writing. 
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Januaby  22nd,  1907. 

C.A. 

NATIONAL  MALLEABLE  CASTINGS  CO  v.  SMITH'S 
FALLS  MALLEABLE  CASTINGS  CO. 

Trading  Campany^ — Contract  —  Consideration — Partly  Exe- 
cuted  Contract — Absence  of  Seal — Authority  of  President 
— Absence  of  By-law  or  Resolution — Directors — Powers 
of — Contract  Involving  Extension  of  Plant  and  Increase 
of  Capital — Construction  of  Contract — Extent  of  Orders 
— Power  of  Cancellation, 

Appeal  by  defendants  from  judgment  of  Falconbridge^ 
CJ.,  7  0.  W.  R.  436,  in  favour  of  plaintiffs  in  an  action  for 
damages  for  breach  of  a  contract. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler^  Garrow, 
Maclaren,  Meredith,  JJ.A. 

W.  Cassels,  K.C.,  and  W.  D.  McPherson,  for  defendants. 

J.  H.  Moss  and  C.  A.  Moss,  for  plaintiffs. 

Garrow.  J. a.: — Plaintiffs'  claim  is  that  defendants  on 
6th  January,  1905,  entered  into  an  agreement  in  writing  with 
plaintiffs  to  furnish  to  plaintiffs  such  malleable  iron  coupler 
parts  as  plaintiffs  might  order  between  6th  January,  1905, 
and  Slst  December,  1907,  and  further  agreed  that  upon  re- 
ceipt of  written  instructions  they  would  furnish  such  malle- 
able parts  in  any  required  quantity  up  to  20  couplers  per 
day  beginning  15th  February,  1905,  and  continuing  till  1st 
June,  1905 ;  then  beginning  1st  June,  1905,  defendants  were 
to  increaae  the  rate  of  production  so  as  to  furnish  tio  plain- 
tiffs any  quantity  required  up  to  40  couplers  per  day  during 
the  remainder  of  1905;  then  beginning  1st  January,  1906, 
defendants  were  to  further  increase  their  rate  of  production 
M  as  to  furnish  plaintiffs  any  quantity  required  up  to  100 
couplers  per  day  during  1906  and  1907;  that  on  6th  Febru- 
ary, 1905,  plaintiffs  gave  to  defendants  written  instructions 
to  famish  malleable  parts  at  the  rate  of  20  couplers  per  day 
from  15th  February,  1905,  to  Ist  June,  1905,  and  from  1st 
June,  1905,  at  the  rate  of  40  couplers  per  day  until  further 
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notice;  that  plaintiffs  required  in  carrying  on  their  business 
the  full  quantity  of  couplers  so  ordered,  and  during  1906  and 
1907  would  require  couplers  at  the  rate  of  100  per  day;  that 
on  or  about  10th  April,  1905,  defendants  notified  plaintiffs 
that  they  would  not  carry  out  the  contract,  and  twice  refused 
to  carry  it  out;  and  plaintiffs  claimed  $60,000  damages. 

Defendants  denied  the  dontract,  denied  the  authority  of 
their  manager  to  make  such  a  contract,  claimed  the  benefit 
of  the  Statute  of  Frauds  and  of  R.  S.  0.  1897  ch.  146,  sec.  9, 
and  pleaded  that  there  was  no  consideration  for  the  making 
of  the  alleged  contract,  and  no  mutuality  of  obligation. 

At  the  trial  the  Chief  Justice  found  the  issues  against  de- 
fendants, and  directed  a  general  reference  to  ascertain  plain- 
tiffs' damages. 

The  contract  relied  on  is  in  the  form  of  a  letter  addressed 
to  plaintiffs  signed  by  defendants  (omitting  the  word  '^  Lim^ 
ited*'),  by  Wm.  H.  Frost,  president  and  general  manager^ 
and  at  the  foot  the  one  word  "  accepted,''  subscribed  with 
plaintiffs'  name,  by  Henry  F.  Pope,  assistant  treasurer. 

The  letter  begins :  "  We  agree  to  furnish  such  malleable 
iron  coupler  parts,  including  heads,  etc.,  a^  you  may  order 
between  this  date  and  December  31st,  1907,  on  the  following 
terms  and  conditions."  Then  follow  prices,  terms  of  pay- 
ment, rate  of  production,  assembling  and  fitting,  and  other 
details  of  similar  character.  Under  the  head  of  rate  of  prop 
duction  this  is  said:  "Upon  receipt  of  your  written  instruc- 
tions we  will  furnish  malleable  parts  in  any  required  quan- 
tity," etc.,  giving  details,  which  need  niot  here  be  repeated. 

On  2nd  February,  1905,  plaintiffs  sent  to  defendants  an 
order  in  writing  (No.  7603)  for  6,000  couplers,  but  in  the 
order  stated  "  any  portion  or  all  of  this  order  subject  to  can- 
cellation if  we  find  it  necessary."  N"<o  portion  of  the  order 
had,  however,  been  cancelled  when  defendants  finally  refused 
to  perform  on  10th  April,  1905. 

On  6th  February,  1905,  plaintiffs  wrote  to  defendants  a 
letter  in  which  they  say:  "Referring  to  your  contract  with 
UB  dated  6th  January,  1905,  and  to  our  order  7503  dated 
2nd  February,  1905,  we  beg  to  hereby  give  you  instructions 
to  produce  couplers  at  rate  of  20  couplers  per  day  from  16th 
February  to  Ist  June,  1905,  and  then  beginning  1st  June, 
1906,  at  rate  of  40  couplers  per  day  unfil  further  notice/' 
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A  further  order  dated  10th  March,  1906,  was  also  sent  to  d^ 
fendants  (No.  7871). 

Phiintiffs  are  a  foreign  corporation,  with  head  office  in 
the  State  of  Ohio.  Defendants  arc  also  a  coi-poration,  in- 
corporated under  the  statutes  lof  Ontario  by  letters  patent 
dated  9th  July,  1903,  by  which  William  Henry  Frost,  Fanny 
Burton  Frost,  Laura  Agnes  Frost,  James  Edwin  Frost,  and 
Laura  O'Meighin  Frost,  and  any  others  who  became  subscrib- 
ers, were  incurporated  for  the  purpose  of  manufacturing  and 
Belling  malleable  iron  and  other  castings,  and  of  can*ying  on 
the  business  of  an  iron  founder,  and  for  the  said  purposes  to 
acquire  the  business  and  assets  of  the  business  carried  on  by 
the  said  William  Henry  Fnost  under  the  firm  name  of  the 
Smith's  Fails  Malleable  Iron  Works,  and  to  extend  the  same 
and  to  assume  the  liabilities  thereof.  And  the  capital  stock 
was  thereby  fixed  at  $150,000  in  shares  of  $100  each.  Stock 
to  the  amount  of  $138,500,  or  1,385  shares  divided  among 
8  subscribers,  was  taken  and  paid  up  in  full,  the  balance  ot 
$11,500  remaining  apparently  wholly  unsubscribed.  The 
company  took  over  the  business  formerly  carried  on  by  W. 
H.  Frost,  and  he  was  appointed  president  and  managing 
director.  Xo  by-law,  however,  seems  to  have  been  passed  to 
authorize  taking  over  the  old  business,  nor,  so  far  as  appears 
by  the  minutes,  was  any  price  fixed  for  it.  Nor  was  any 
by-law  passed  defining  the  general  powers  of  the  board  of 
directors  or  of  the  managing  director,  exc*ept  as  to  the  power 
of  borrowing  money  for  the  purposes  of  carrying  on  the  busi- 
ness: see  R.  S.  0.  1897  ch.  191,  sec.  81. 

Defendants'  managing  director  did  not  consult  the  board 
before  signing  the  letter  of  f)th  January,  1905,  and  there  is 
no  formal  subsequent  approval  by  the  board  of  what  had  been 
done,  nor,  on  the  other  hand,  was  there  ever  any  formal  or 
other  dissent  by  the  board ;  in  fact,  so  far  as  appears  by  the 
minutes,  no  board  meeting  was  held  between  (Jctober,  1904, 
and  June,  1905.  W.  H.  Frost  knew  on  6th  January,  1905, 
that  to  carry  out  the  proposed  contract  more  extensive  plant 
and  premises  than  those  owned  by  defendants  would  be  neces- 
sary, such  extensions  calling  for  an  additional  expt'nditure  of 
probably  $40,000.     .     .     . 

It  may  fairly  be  inferred  that  plaintiffs  also  knew  that 
the  full  performance  of  the  contract  would  require  a  sub- 
stantial increase  of  defendants*  plant.    But  there  is  no  ev id- 
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ence  that  they  knew  anything  about  defendants*  eapital  or 
commercial  circumstances,  or  their  ability  to  furnish  th^* 
additional  plant. 

Defendants  before  us  contended  that  the  contract,  if  any, 
is  void  because  Mr.  Frost,  as  president  and  manager,  had  no 
authority,  either  express  or  by  virtue  of  his  office,  to  enter 
into  such  a  contract;  that  the  contract  would  even  l)e  void 
as  ultra  vin^-;  of  the  l)oard  of  directors  themselves,  because 
it  necessarily  involved  a  large  extension  of  the  plant  and  an 
increase  in  the  capital  of  defendant*;  that  the  absence  of 
the  corporate  seal  is  fatal;  that  the  want  of  mutuality  of 
promise  is  also  fatal ;  and  that  in  any  event  the  contract  is 
binding  only  to  the  extent  that  the  offer  contained  in  th«* 
letter  of  (Jth  January,  1905.  was  accepted  by  ))laintiffs. 

Defendants  are  practically  a  *'  one  man  '*  company.  Mr. 
Frost,  who  owned  the  former  business,  practically  owns  the 
same  business  now,  carried  on  in  the  name  of  the  incorpor- 
ated company,  for  of  the  total  share  capital  of  1,375  shares, 
he  is  the  holder  of  1,240.  And  he  has  apparently  been  al- 
lowed by  the  board  of  directors  to  manage  it  practically  as 
he  pleased.  This  would  not,  of  course,  alter  the  fact  that 
the  business  now  really  belongs  to  the  company  and  not  to 
Mr.  Frost,  and  that  the  law  respecting  such  companies  is 
applicable,  but  should  have  some  bearing  upon  the  infer- 
ences, if  any  to  be  drawn,  of  the  authority  possessed  by  him 
or  to  be  presumed  as  conferred  upon  him  by  the  board. 

Aj)art  from  the  other  objections,  the  contract  is  in  its 
nature  one  which  prima  facie  the  board  of  directors  might 
lawfully  enter  into.  It  is,  although  extensive  and  important, 
after  all  only  one  to  manufacture  and  supply  articles  of  the 
kind  for  the  manufacture  and  sale  of  which  defendants  were 
expressly  orjfanized,  namely,  malleable  iron  castings.  And, 
that  being  so,  the  board  of  directors  would  certainly.  I  think, 
have  had  power  to  bind  the  company  by  entering  into  such  an 
agreement.  And  if  the  board  could  lawfully  have  done  so, 
they  could  also,  I  think,  have  authorized  the  manager  to  do 
80  for  the  company.  And,  in  the  total  absence  of  bad  faith 
or  notice,  plaintiffs  were  entitled  to  assume  that  he  had  been 
duly  clothed  with  the  real  authority  which  he  was  osten- 
sibly exercising  in  enlering  into  the  contract  in  (|uestion : 
see  R.  S.  0.  1897   eh.  191,  sees.  46.  47*,  81;  Thompson  v. 


Digitized  by 


Google 


SAT,  MIL.  VAST.  00.  V,  HMITWH  FALLS  MAL.  VAST.  VO.  169 

Braatlord  Electric  and  Operating  Cio.,  25  A.  R.  J54();  Royal 
Bank  v.  Turquand,  5  E.  &  B.  348,  6  E.  &  B.  ;J27. 

And,  although  not  without  some  doubt,  I  have  alsc 
reached  the  conclusion  that  the  circumBtance  that  the  con- 
tract required  for  its  full  or  maximum  performance  an  in- 
eieased  plant  is  not  in  itself  sufficient  to  render  the  whole 
ultra  vires.  It  would  have  been  otherwise  if  such  increased 
plant  had  been  required  to  carry  on  a  new  or  different  busi- 
ness from  that  then  being  carried  on  by  defendants.  The 
plant  already  in  existence  was,  with  some  small  additions, 
apparently  sufficient  to  turn  out  a  limited  quantity  of  the 
articles  required.  And  the  new  or  additional  plant  was  only 
apparently  required  in  case  orders  up  to  the  maximum  were 
given.  Under  these  circumstances,  the  question  of  supplying 
such  additional  plant  would,  I  think,  apparently  faJl  vmdar 
the  head  of  "  management,^^  and  would,  therefore,  be  within 
the  general  scope  of  the  directors'  authority.  The  question 
of  ultra  vires  cannot,  of  course,  be  made  to  depend  upon 
the  further  question  whether  the  contract  was  or  was  not 
beneficial  to  defwidants.  When  business  men  enter  into  a 
business  contract,  they  do  so,  it  may  be  assumed,  with  +he 
object  of  mutual  benefit  to  flow  from  its  performance.  Fre-B- 
dom  of  contract  is  an  excellent  thing,  to  be  encouraged  in 
every  reasonable  way,  but  the  contractor  who  takes  li^o 
chance  of  gain  must  not  lightly  be  excused  from  taking  the 
opposite  chance  of  loss  if  he  has  miscalculated.  Benefit  oi 
no  benefit  has  therefore  really  no  bearing  upon  the  quest'no 
of  ultra  vires,  especially  in  an  action  brought  simply  for 
damages  for  an  alleged  breach.  It  would  be  different  in 
TBBult,  although  not  in  principle,  if  the  action  was  one  i^.r 
«pecific  performance,  in  which  form  of  action  the  Court  haj? 
dways  considered  hardship  or  unreasonableness  a  circum- 
rtanoe  which  might  justify  withholding  that  particular  form 
of  relief.  The  defence  of  ultra  vires  would,  in  the  case  of 
an  executory  contract,  of  course,  necessarily  be  open  to  both 
sides.  And  it  would,  1  think,  he  a  strong  proposition,  too 
strong  to  be  maintained,  that  if  the  contract  in  question  had 
turned  out  to  be  highly  beneficial  to  defendants,  plaintiffs 
could  have  repudiated,  on  the  ground  that  defendants'  man- 
ager had  no  power  to  supply  the  requisite  additional  plant 
to  enable  the  contract  to  be  performed. 

The  next  point  is  as  to  the  absence  of  the  corporate  seal. 
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Tho  eoinnion  law  rule  was  strict  that  all  contracts  bv  a 
corporation  must  be  executed  under  the  common  seal.  But 
it  was  early  departed  from  in  the  ease  of  commercial  or  trad- 
ing companies  in  matters  of  trivial  or  every  day  occurrence. 
And  this  departure  widened  until  it  included  practically  all 
executed  contracts  witli  which  a  seal  would  have  been  lawful. 

But  in  the  ease  of  executory  contracts  such  as  the  one  in 
question,  although  the  apparent  tendency  has  been  towards 
greater  freedom,  it  cannot  be  said  that  the  Courts  have  yet 
fully  approved  of  placing  them  entirely  in  the  same  category 
with  executed  contracts.     .     .     . 

[Reference  to  South  of  Ireland  Colliery  Co.  v.  Waddle. 
L.  R.  3  C.  P.  463,  L.  R.  4  C.  P.  617 ;  Australian  Royal  Mail 
Steam  Navigation  Co.  v.  Maryetti,  11  Ex.  288;  Wingate  v. 
Enniskillen  Oil  Refining  Co.,  14  C.  P.  379;  Pim  v.  Ontario, 
9  C.  P.  304;  Bernardin  v.  Dufferin,  19  S.  C.  R.  581,  610; 
Garland  v.  Northumberland  Paper  Co.,  31  0.  R.  40;  Finlay 
V.  Bristol  and  Exeter  R.  W.  Co.,  7  Ex.  409.] 

There  may  be  reasons  for  refusing  to  imply  a  parol  con- 
tract, in  the  case  of  a  trading  corporation,  which  could  under 
similar  circumstances  be  implied  between  individuals.  Fin- 
lay  V.  Bristol  and  Exeter  R.  W.  Co.  and  Garland  v.  Nor- 
thumberland Paper  Co.  are,  no  doubt,  authorities  for  that 
position.  But,  if  the  .  .  rule  laid  down  in  South  of  Ire- 
land Colliery  (^o.  v.  Waddle  is  to  be  fully  adoptwl,  and  I 
think  it  should  be,  these  cases  seem  to  me  at  least  illogical, 
survivals  in  fact  of  the  older  and  narrower  rule  of  the  com- 
mon law.  For,  if  a  trading  corporation  may  be  boimd  by  an 
express  contract  not  under  seal,  I  am  unable  to  underetand 
why  they  should  not  also  be  bound  by  a  similar  contract  im- 
plied by  law  in  the  interests  of  justice — always  providing  of 
course  that  the  contract  to  be  implied  would  have  been  un- 
objectionable if  it  had  bet^n  under  seal. 

Upon  the  whole,  I  concur  in  the*  opinion  of  the  Chief  Jus- 
tice of  the  King's  Bench  that  tlie  contract  in  question  is 
one  falling  within  the  rule  laid  dox^Ti  in  South  of  Ireland 
Collier}'  Co.  v.  Waddle,  and  is  therefore  not  one  requiring  the 
corporate  seal. 

Upon  the  question  of  construction  1  am  of  opinion  that 
the  letter  of  6th  January,  1905,  even  with  the  acceptance 


Digitized  by 


Google 


NAT,  MAL.  CAST,  GO.  v.  SMITH'S  FALLS  MAL.  CAST,  CO.  171 

written  at  its  foot,  was  merely  an  oflEer  by  defendants  to 
supply  the  articles  mentioned  from  time  to  time,  upon  re- 
ceipt of  the  written  orders  of  plaintiffs,  who  were  not  origin- 
ally, nor  until  an  order  was  actually  given,  bound  to  take 
any  of  such  articles.  In  that  respect  the  case  cannot  be  dis- 
tinguished from  Great  N^orthem  R.  W.  Co.  v.  Witham,  L. 
R.  9  C.  P.  16;  see  also  Rex  v.  Demers,  [1900]  A.  C.  103; 
In  re  Gloucester  Municipal  Election  Petition,  Ford  v.  Newth, 
[1901]  1  K.  B.  683.  .  .  .  And  from  this  construction  it 
follows  that  defendants  might,  at  any  time  until  an  order 
was  actually  given,  have  withdrawn  the  offer;  and  that,  by 
their  repudiation  of  10th  April,  1905,  they  did  effectually 
withdraw  the  offer  as  to  all  articles  not  then  actually  or- 
dered. 

But,  to  the  extent  of  the  orders  already  given,  there  was, 
in  my  opinion,  a  valid  contract  created  by  defendants'  offer, 
followed  by  these  orders. 

The  power  to  cancel  reserved  in  the  order  of  2nd  Febru- 
ary, of  course,  creates  a  difficulty.  It  might  have  been,  for 
that  reason,  wholly  objected  to  by  defendants,  but  no  objec- 
tion was  made.  On  the  contrary,  they,  as  appears  by  the 
com^pondence,  treated  the  order  as  unobjectionable,  and 
proceeded  with  the  work.  And,  followed  as  it  was  4  days 
later  by  the  order  of  6th  February,  in  which  the  former  order 
is  referred  to,  it  might  fairly,  I  think,  even  be  contended  that 
plaintiffs  themselves  thereby  abandoned  the  power  of  cancell- 
ation, at  least  to  the  extent  of  the  quantities  mentioned  in 
the  latter  order. 

The  proper  construction  is,  I  think,  to  read  the  order  of 
6th  February,  so  far  as  quantities  are  concerned,  as  included 
in  the  earlier   order  of   2nd   February. 

The  true  meaning  of  the  second  order  is,  I  think,  that  as 
to  the  quantity  already  ordered  plaintiffs  required  defendants 
to  tnm  out  the  articles  at  the  rate  per  day  mentioned  in  the 
second  order. 

Whether  the  third  order  (N.  7871)  of  10th  March  should 
also  be  regarded  as  part  only  of  the  original  order,  is  not  on 
the  evidence  quite  clear.  It  may  be  that  that  order  was 
merely  intended  to  be  an  order  to  ship,  out  of  the  quantities 
already  ordered.  This  can,  no  doubt,  be  made  clear  on  t^e 
reference,  which,  limited  to  the  extent  T   have  indicated. 
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should  be  allowed  to  proceed,  and  the  appeal  otherwise  dis- 
missed. 

No  costs  of  appeal. 

Moss,  C.J.O.,  OsLER  and  Maclaren,  JJ.A.,  concurred. 

Meredith,  J.A.,  was  of  opinion  that  the  judgment  below 
should  be  affirmed. 


Clute.  J. 


January  23rd.  1907. 


CHAMBERS. 

Re  HEBERT  and  O'BRIEN. 

Land  Titles  Act — Caution — Vacating — Proof  of  Action  Be- 
gun Insufficient — Leave  to  Aduce  Evidence — Terms. 

Appeal  by  Hebert  from  order  of  local  Master  of  Titles  at 
North  Bay  vacating  a  caution  lodged  by  the  appellant  against 
certain  lands  therein  described. 

J.  B.  Holden,  for  Hebert. 

A.  M.  Stewart,  for  O'Brien. 

H.  E.  Rose,  for  other  persons  interested. 

A.  W.  Ballantyne,  for  the  Attorney-General. 

Clute,  J.: — Shortly  after  the  caution  was  lodged  the 
appellant  brought  an  action  against  O'Brien  and  others,  and, 
on  receiving  notice  under  the  Act,  proved  this  fact  before  the 
local  Master.  O'Brien  produced  a  transfer  from  the  appel- 
lant of  the  lands  in  question. 

No  further  evidence  was  given,  and  thereupon  the  Master 
vacated  the  caution. 

The  appellant  contends  that,  having  followed  up  the  cau- 
tion by  the  issue  of  the  writ  and  filing  of  the  statement  of 
claim,  he  has  the  right  to  have  the  caution  remain  of  force 
until  the  disposition  of  the  suit,  without  offering  further 
evidence  before  the  local  Master  in  support  of  his  claim. 
It  is  contended  on  the  other  side  that  the  Master  has  juris- 
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diction  to  deal  with  the  matter,  and  is  the  only  ojie  who  can 
properly  deal  with  the  question,  subject,  of  course,  to  appeal 
or  stated  case  as  provided  by  the  Act. 

Section  76,  sub-sec.  2,  expressly  enacts  that  after  the  ex- 
piration of  the  time  limited  by  notice  as  provided  in  sub-sec. 
1,  the  caution  shall  cease  unless  an  order  to  the  contrary  is 
made  by  the  Master.  Section  157  provides  for  appeal  from 
the  Master.  Provision  is  made  by  the  Rules  for  taking  evid- 
ence viva  voce  or  by  affidavit.  Lis  pendens  is  not  to  be  regis- 
tered :  sec.  86.  The  Master  may  state  a  case  for  the  opinion 
of  the  Court:  sec.  93.  Inhibition  may  be  ordered  by  the 
Court  or  the  Master  of  Titles  under  sec.  81. 

Having  regard  to  these  and  other  provisions  of  the  Act, 
I  am  of  opinion  that  the  Act  contemplates  that  the  questions 
which  may  arise  in  its  administration  are  to  be  determined 
as  the  Act  provides,  and  that  the  appellant  in  the  present 
case  is  not  entitied,  after  lodging  the  caution,  to  issue  a  writ, 
and  on  proof  thereof  rest  his  case  there  and  stay  the  action 
of  the  Master  until  after  the  disposition  of  the  action.  . 
He  should  proceed  with  his  claim  before  the  Master,  and 
obtain,  if  he  may,  a  direction  to  have  the  disputed  question 
tried  by  action  or  issue     .... 

I  think  the  appellant  misconceived  his  right  in  the  pre- 
sent case,  and,  as  the  question  arises  now  for  the  first  time,  he 
may,  if  he  so  desires,  have  the  order  set  aside  on  pajrment  of 
costs  and  the  matter  opened  up,  and  have  leave  to  put  in 
further  evidence  ....  Otherwise  the  appeal  to  be  dis- 
missed with  costs. 


Magee,  J.  Januahy  23kd,  1907. 

TBUOu 

ATTWiOOD  V.  PETT. 

Bankruptcy  and  Insolvency — Assignments  and  Preferences — 
Action  by  Assignee  for  Benefit  of  Creditors  of  Insolvent 
Trader  to  Set  aside  €onveya/nces  to  Trader's  Wife — Mis- 
statement of  Consideration- — Conveyances  for  Vain  a — Ab- 
sence of  Intent  to  Defraud — Action  Brought  after  Expiry 
of  Statutory  Period — Evidence — Costs. 

Action  by  the  assignee  for  the  benefit  of  the  creditors  of 
H.  F.  G.  Pett  for  a  declaration  that  the  latter  was  the  real 
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purchaser  and  owner  of  lots  61,  62,  63,  64,  65,  and  the  north 
part  of  68,  in  Walkerton,  and  procured  his  vendors,  the  An- 
derson Furniture  Company,  to  convey  them  to  the  other  de- 
fendant, his  wife,  on  25th  March,  1898,  so  as  to  defeat  his 
creditors,  and  that  she  having  on  9th  November,  1898,  con- 
veyed to  her  husband  parts  of  lots  64,  65,  and  68,  his  re- 
conveyance of  the  same  to  her  on  3rd  September,  1903,  was 
fraudulent  as  against  creditors,  and  further  that  moneys  of 
the  husband  were  expended  in  erecting  buildings  and  making 
improvements  on  these  properties  to  benefit  the  wife  and 
defraud  the  creditors. 

Magee,  J.: — The  evidence  shewed  that  defendants  had 
moved  to  Walkerton  from  Woodstock  about  March,  1898, 
and  that  these  lots  in  question,  with  other  lots,  were  then 
conveyed  by  the  Anderson  Furniture  Co.  to  Mrs.  Pett  in  ex- 
change or  part  payment  for  business  property  in  Woodstock 
belonging  to  her,  or  the  title  to  which  at  least  was  in  her 
name,  the  land  having  been  purchased  by  her  from  a  Mr. 
White  some  4  years  previously,  and  a  building  erected  there- 
on. Plaintiff  then  sought  to  shew  that  the  purchase  of  thai 
property  in  Woodstock  in  her  name  was  itself  a  fraud  upon 
the  husband's  creditors.  But  it  was  admitted  that  at  that 
time  she  had  $1,600  or  $1,700  at  her  own  credit  in  the  bank, 
and  the  evidence  shewed  that  out  of  that  money  she  had 
paid  for  the  land,  and  that  the  buildings  had  been  paid  for 
wholly  with  her  money  and  the  proceeds  of  a  loan  of  $4,000 
obtained  on  mortgage  on  the  property — which  mortgage  was 
still  outstanding.  Again  plaintiff  went  a  step  back  to  shew 
that  the  money  she  had  in  the  bank  was  not  her  own,  but 
was  really  the  husband's,  and  had  been  transferred  to^  her  in 
fraud  of  his  creditors.  Here  again  plaintiff  failed.  The 
money  was  shewn  to  have  been  the  gradual  accumulation  by 
the  wife  during  9  years  of  not  unreasonable  sums  drawn  by 
her  out  of  the  business  carried  on  in  Woodstock  at  first  in 
her  name  and  afterwards  in  the  husband's,  but  in  which  both 
took  part,  and  that  these  sums  were  in  reimbursement  to  her 
of  the  original  capital  of  about  $500  put  in  by  her  and  inter- 
est and  remuneration  for  her  work  in  the  shop.  The  business 
was  continued  in  the  new  building,  and  when  they  left  Wood- 
stock in  1898  all  creditors  were  paid,  and  the  husband  had 
some  $500  of  his  own. 
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I  the  reconveyance  of  3rd  September,  1903,  by 
)  the  wife.  His  aim  in  going  to  Walkerton  in 
)  have  been  to  better  himself  by  establishing 
>ry,  in  which  he  had  great  faith.  He  seems 
ipomises  of  financial  aid  from  a  friend,  whose 
ed  it.     The  exchange  with  the  Anderson  Co. 

not  only  the  lots  here  in  question,  but  also 
.  25,  and  lots  Nos.  1,  2,  3,  and  4,  in  block  B. 
and  the  company  also  paid  about  $200  for  dif- 
iue.  Then  on  9th  Xovember,  1898,  she  con- 
lusband  the  park  lot  No.  25,  and  also  part  of 
5,  and  68.    The  latter  parcel  is  spoken  of  as  the 

park  lot  25  as  the  factory  lot — the  biscuit 
subsequently  established  on  it.  The  consider- 
d  in  tiie  deed  to  the  husband,  and  also  in  the 
by  him  to  the  wife,  is  ^^love  and  affection  and 

lents  of  defence,  as  amended,  simply  allege  that 
I  parcel  had  been  conveyed  to  the  husband  "  for 
■  being  used  by  him  in  connection  with  a  biscuit 
'h  he  cont<*mplaed  building,  and  when  not  re- 
h  purpose  was,  at  the  wife's  request,  reconveyed, 
ver  had  any  beneficial  interest  in  the  land.  The 
called  at  the  trial,  her  examination  for  discov- 
consent  read  as  her  evidence.  She  stated  that 
husband  the  factory  lot  first,  and  afterwards 
[linking  it  would  make  it  more  valuable  as  secur- 
wn,  but  when  it  was  not  required  she  asked  to 
iveyed  to  her,  and  it  was  reconveyed,  as  she 
re  it  clear.  Manifestly  her  recollection  was  at 
bh  parcels  were  conveyed  together,  and  there 
it  that  time  of  giving  security  to  the  town  or 
any  b<mus.  However,  sjie  says  she  thought  the 
pty  worth  $000,  and  he  wanted  to  start  a  biscuit 
she  <'onveyed  it  to  him  for  that  purpose.  She 
^  from  him  that  he  was  to  repay  the  $G00,  but 
:o  get  the  money  when  the  business  was  started, 
iras  found  that  the  business  could  not  be  started 
ay  the  money,  but  kept  on  working  witli  the 
ig  it.  The  two  properties  she  valued  at  $1,000. 
iid  not  intend  a  gift  of  any  of  them,  but  always 
le  was  to  get  an  equivalent,  and  made  such  an 
with  him. 
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The  husband,  who  was  examined  at  the  trial,  says  that  he 
was  in  November,  1898,  trying  to  form  a  joint  stock  company 
to  establish  a  biscuit  factory.  He  failed  in  getting  the  com- 
pany organized,  though  he  kepf  on  gathering  subscriptions  to 
the  amount  of  $3,500 — ^but  he  was  ultimately  granted  a  bonus 
of  $5,000  by  the  town,  the  by-law  therefor  being  passed  on 
21st  November,  1902,  and  the  money  paid  him  about  July, 
1903.  Between  these  two  last  mentioned  dates  he  offered  to 
include  the  bam  lot  in  the  mortgage  to  the  town  securing 
the  observance  of  the  conditions  of  the  bonus,  as  the  factory 
and  machinery  were  not  considered  of  sufficient  value  by  the 
town  officers,  but  it  was  not  accepted,  as  the  by-law  would 
not  authorize  it.  Thereupon  the  wife  asked  him  to  reconvey 
that  parcel  to  her,  and  he  agreed  to  do  so.  He  says  she  had 
given  him  the  two  properties  in  consideration  of  getting  it 
back  in  stock,  and  the  factory  lot  was  valued  at  $600  and  the 
bam  lot  at  about  $300.  She  was,  he  says,  to  have  $1,000  or 
$2,000  in  stock.  He  considered  the  bam  lot  should  go  with 
the  factory  lot.  The  latter  alone,  however,  seems  to  have  bt-en 
mentioned  in  the  by-law. 

Among  the  four  accounts  given  in  the  statement  of  de- 
fence, the  deed,  the  husband^s  evidence,  and  that  of  the  wife, 
one  has  to  arrive  at  a  conclusion  as  best  one  may.  The 
claim  of  the  wife  calls  for  the  support  of  convincing  evidence. 
Considering  the  previous  carefulness  of  the  wife  for  so 
many  years  in  adhering  ix)  her  own  propert}'',  not  only  is  her 
statement  that  no  gift  of  either  lot  to  her  husband  was  in- 
tended probable  enough,  but  any  counter-presumption  would 
almost  seem  precluded.  It  is  quite  possible  that,  while  she 
expected  money,  his  plan  was  to  get  her  to  take  stock.  .  . 
She  was  to  have  the  value,  and  I  think  of  both  parcels. 
Hence  the  bam  lot  was  not  conveyed  to  the  husband  upon  any 
trust  or  for  any  limited  purpose,  and  the  wife  was  not 
entitled  to  have  it  reconveyed  to  her.     .     .     . 

Then  was  the  reconveyance  by  him  to  her  made  with  in- 
tent to  give  the  wife  an  unjust  preference?  I  have  no  evid- 
ence as  to  the  terms  of  the  bonus.  It  may  be  that  if  the 
mortgage  was  merely  to  secure  the  employment  of  a  speci- 
fied number  of  workmen,  or  such  like  conditions,  he  looked 
upon  it  rather  as  an  incentive  to  action  than  as  a  serious  in- 
cumbrance, and,  iui^tead  of  <'ongidering  himself  in  difficult  i«>i^. 
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)ught  the  receipt  of  the  bonus  placed  him  on 
>  success.  If  so,  there  may  have  been  no  in- 
is  creditors  by  the  reconveyance.  Upon  the 
me  I  must  assume,  however,  that  in  Septem- 
is  insolvent,  and  must  have  known  it.  It  is 
3y  deeding  the  barn  lot  to  his  wife  he  separ- 
rcels  which  he  considered  should  go  together, 
for  granted  that  he  knew  his  insolvency,  and 
e  his  wife  a  preference,  there  is  nothing  to 
id  such  knowledge  or  intention.  Apart  from 
whether  her  request  for  the  reconveyance 
•essure  sufficient  to  justify  it,  that  request, 
vhen  the  lot  was  found  not  to  be  necessary  for 
the  bonus,  is  not  sufficient  to  raise  against 
ion  that  she  had  an  improper  end  in  view, 
mt  for  creditors  was  made  more  than  GO  days 
the  statutory  presumption  of  invalidity  does 
reconveyance,  therefore,  I  conclude,  is  neither 
referential  within  the  statute. 

drd  branch  of  plaintiff's  claim,  I  think  the 
fails  to  establish  that  any  of  the  husband'ei 
to  the  buildings  on  the  wife's  land;  $800  i& 
sen  borrowed  on  mortgage ;  this  went  into  the 
mly  evidence  is  that  the  wife  paid  the  balance 
^^  her  own  moAey.  The  total  cost  is  said  ta 
i  $900.  Part  of  what  she  thus  expended — 
;wn  how  much — was  part  of  the  proceeds  of 
sold  on  Front  street.  I  am  not  satisfied  that 
le  husband's  business,  but  at  least  she  was 
battels  therein,  covered  by  the  bill  of  sale  of 
Tom  him  to  her,  which  is  not  attacked,  and 
e  than  cover  any  small  amount  from  that 

will  be  dismissed,  but,  in  view  of  the  mis- 
its  of  consideration  in  the  conveyances  and 
circumstances,  it  will  be  w^ithout  costs. 


r.R.  NO.  3 — 12 
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Magee^  J.  January  23rd,  1907. 

TRIAL. 

PETT  V.  ATTWOOD. 

Bankruptcy  and  Insolvency — Assignments  and  Preferences — 
Assignment  hy  Insolvent  Trader  for  Benefit  of  Creditors 
— Claim  of  Wife  of  Insolvent  to  Rank  on  Estate — Trans- 
actions between  Husband  and  Wife — Price  of  Land  Con^ 
veyed  by  Wife — Money  Lent — Interest — Costs. 

Action  by  the  wife  of  H.  F.  G.  Pett,  an  insolvent  trader, 
for  a  declaration  of  her  right  to  rank  as  a  creditor  upon  his 
estate  in  the  hands  of  defendant  as  assignee  for  the  benefit 
of  creditors. 

Magee,  J. : — The  first  item  of  plaintiff's  claim  is  $600  for 
the  value  of  property  conveyed  by  her  to  her  husband  on  9th 
November,  1898.  This,  it  appears  from  the  evidence,  is  the 
lot  on  which  the  biscuit  factory  was  built,  which  her  husband 
was  carrying  on  at  the  time  of  the  assignment.  In  .  .  . 
AttwoK)d  v.  Pett  (ante)  I  have  considered  the  evidence  relat- 
ing to  it,  and  reached  the  conclusion  that,  though  the  con- 
sideration expressed  in  the  deed  was  love  and  affection  and 
one  dollar,  the  real  understanding  between  the  husband  and 
wife  was  that  she  was  to  be  paid  for  the  property,  whether  in 
cash  or  in  shares  of  the  joint  stock  company  which  he  con- 
templated forming.  Both  put  the  value  at  $600,  and  there 
is  no  evidence  to  the  contrary.  I  think  the  wife's  claim  is 
well  founded.  But,  as  there  was  no  definite  time  fixed  for 
the  payment,  and  no  arrangement  for  interest,  and  the  wife 
appears  to  have  assented  to  his  continued  endeavour  to  pro- 
mote the  company,  and  asserts  that  she  was  herself  carrying 
on  business  on  the  pmperty.  or  part  of  it,  till  .  .  .  about 
June,  1903,  the  scvond  item  for  interest  on  the  $(i0()  should 
not  Ix'  allowed. 

Hie  other  items  of  $500  and  $400  and  $45  inv  shewn 
to  have  been  part  proceeds  of  mortgages  or  sales  of  the  wife's 
property,  and  are  satisfactorily  |»roved  to  have  bt^en  lent  to 
the  husband.  No  time  for  payment  and  no  arrangement  for 
interest   thereon    is   established,   nnd,   considering  that   both 
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years  the  husband  had  been  bearing  all  the 
nses,  1  do  not  think  any  right  to  interest  can  be 

ted,  or  at  least  established  by  the  husband's 
the  $500  should  be  reduced  by  $200,  the  con- 
e  bill  of  sale  to  plaintiff  of  13th  October,  1899. 
2e  plaintiff's  total  claim  to  $1,345,  for  which 
ff  will  be  declared  entitled  to  rank.  The  date 
ale  was  originally  written  11th  October,  1899. 
the  stat<^ment  of  claim  in  Attwood  v.  Pett  that 
le  husband  gave  the  wife  a  mortgage  on  land 
li  was  subsequently  discharged.     No  reference 

the  evidence,  and  I  am  unable  to  say  whether 
le  balance  of  the  $500.    If  defendant  desires, 

reference  as  to  that,  the  costs  of  which  and 
)ns  will  be  reserved. 

^s  between  husband  and  wife  were  much  in 
Y  by  the  assignee,  and  were  beclouded  by  the 
nt  of  consideration  in  the  deed  between  them, 
lould  bear  her  own  costs  till  judgment. 


January  23rd,  1907. 


TRIAL. 


THOMPSON  V.  MOBRISON. 

d  Insolvency — Conveyance  of  Land  by  Insol- 
ditor — Preference  —  Statutory  Presumption — 
ces  Rebutting — Absence  of  Knowledge  of  In- 
d  of  Fraudulent  Intent — Effect  of  Transaction 
)f  other  Creditors, 

behalf  of  plaintiff  and  all  other  creditors  of 
ifford  Morrison  and  Leslie  Morrison  to  set 
ranee  dated  14th  May,  1906,  from  them  to 
labelle  Paling  of  a  certain  lot  in  the  village 
fraudulent  and  void  against  the  creditors  of 


?allen,  Wallaceburg,  for  plaintiff. 

irnia,  and  N.  S.  Gurd,  Sarnia,  for  defendants. 
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MuLOOK,  C.J. : — The  grounds  of  attack  are,  that  the  con- 
veyance was  voluntary,  and,  if  not  voluntaiy,  was  given  in 
satisfaction  of  a  pre-existing  debt;  that  it  gave  the  grantee 
an  unjust  preference,  and  was  given  with  intent  to  defraud 
the  grantor^s  creditors. 

Mrs.  Paling,  a  widow,  is  mother-in-law  of  both  her  co- 
defendants,  who  in  1902  began,  in  partnership,  the  erection 
of  a  steam  flour  mill  at  Sombra,  and  when  completed  pro- 
ceeded to  operate  it  in  partnership  imtil  its  destruction  by 
fire  on  19th  February,  1906. 

The  Hiill  |)rop(M'ty  was  insured,  but,  in  consequence  of  the 
policies  havin<^^  b(vn  assigned  to  various  creditors,  including 
plaintiff,  tlie  insurance  moneys  were  not  available  for  credi- 
tors generally. 

Plaintiff's  claim  has  l)een  reduced  by  $1,000,  portion 
of  the  insurance  moneys  paid  to  him,  and  the  balance  now 
owing  to  him  is  $576.22.  At  the  time  of  the  conveyance  the 
debtors'  financial  position  was  as  follows.  Their  liabilitiefl 
in  all  amounted  to  $14,360,  $1,650  of  which  was  owing  to 
.  .  .  Mrs.  Paling.  Their  assets  consisted  of  the  mill  site, 
which  plaintitr  valued  at  $80,  book  debts  worth  about  $100, 
a  couple  of  village  lots  .  .  .  worth  apparently  about 
$200,  and  an  engine  and  boiler,  both  of  which  had  passed 
through  the  fire.  The  engine,  having  been  sold  for  taxes, 
realizing  but  $25.50,  was  not  an  asset  available  for  the  benefit 
of  the  unsecure<l  creditors.  Xo  evidence  was  taken  as  to 
the  value  of  the  boiler. 

As  to  Mrs.  Paling's  claim  against  her  co-defendants,  the 
evidence  shews  that  on  15th  November,  1902,  she  lent  them 
in  cash  $400.  ...  In  the  spring  of  1902  she  advanced 
them  a  further  sum  of  $1,000,  ...  On  3rd  March,  1904, 
she  advanced  thcni  the  further  sum  of  $250  on  her  note. 
.  .  .  The  Morrisons'  books  of  account  are  very  unskil- 
fully kept,  but  they  shew  the  aa*ount  of  Mrs.  Paling  and 
corroborate  her  testimony.  When  she  lent  them  the  $400 
on  15th  November,  1902,  they  gave  her  their  promissory  nove 
for  the  amount,  and  wh(»n,  in  the  following  spring,  she  made 
a  further  advance  of  $1,000,  she  told  Clifford  Morrison,  who 
had  the  custody  of  the  $400  note  for  her,  to  cancel  this  note 
and  give  her  a  new  one  for  $1,400.  His  method  of  doing 
this  was  somewhat  peculiar.  He  first  marked  the  $400  note 
as  paid,  and  then  made  it  into  a  $1,400  note  by  putting  the 
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een ''  after  the  word  "  four "  in  the  body  of  the 
by  adding  the  figure  "  1 ''  before  "  400."  I  do 
this  clumsy  arrangement  indicated  any  fraudulent 
casual  observation  of  the  note  itself  shews  the  alter- 
this  period,  that  is,  the  spring  of  1903,  assuming, 
hat  the  change  in  the  note  was  then  made,  there 
ng  indicating  any  approaching  financial  disaster, 
ties  were  endeavouring  to  create  evidence  to  support 
I  claim,  they  would  hardly  have  rew)rted  to  such  an 
method. 

^aling  gave  her  evidence  in  a  perfixtly  straightfor- 
aer,  and  impressed  me  as  being  an  honest  witness, 
jpt  her  testimony,  and  find  that  at  the  time  of  the 
i  her  co-defendants  were  honestly  indebted  to  her 
m  of  $1,650.  .  .  .  They  evidently  withheld 
any  knowledge  of  the  true  state  of  their  affairs, 
ome  time  previous  to  the  conveyance  she  spoke  to 
ons  with  reference  to  their  paying  her,  but  appar- 
in  no  way  solicitous  on  the  point.  Clifford  asked 
would  take  the  property  in  settlement  of  her  claim 
em,  and  she  said  she  would,  and  this  was  done, 
has  accepted  a  property  worth,  in  the  opinion  of 
bout  $80,  in  satisfaction  of  a  debt  of  $1,650.  The 
on  in  the  deed  is  $1,500,  but  the  conveyance  satis- 
of  $1,650. 

■it  of  summons  in  this  action  was  issued  on  14th 
?,  being  within  60  days  of  the  impeached  trans* 
.  thus  the  onus  is  on  Mrs.  Paling  to  rebut  the  pre- 
f  fraud :  R.  S.  0. 1897  ch.  147,  sec.  2,  sub-sees.  3,  4. 

he  contention  that  the  effect  ...  is  to  give 
g  an  unjust  preference,  it  would  seem  at  most,  ac- 
pla  in  tiff's  evidence,  that  she  obtained  property 
580  .  .  .  and  thus  .  .  .  satisfied  a  claim 
being  more  than  one-third  of  the  debtors'  liabili- 
5  a  balance  of  liabilities  amounting  to  about  $2,700 
worth  about  $300.  .  .  .  This  transaction  does 
to  me  to  have  prejudiced  the  remaining  creditors, 
rawal  from  the  general  assets  of  property  worth 
md  the  wiping  out  at  the  same  time  of  a  claim  of 
ires  the  remaining  creditors,  I  think,  in  a  better 
an  if  th^  transaction  had  not  taken  place.  It  was 
opinion,  an  unjust  preference,  nor  did  it  prejudice 
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the  other  creditors.     On  this  ground  alone  plaintiff's  action 
fails. 

Further,  I  am  of  opinion  that  the  transaction  was  entered 
into  and  carried  out  by  Mrs.  Paling  in  perfect  good  faith 
and  without  any  reason  to  know  or  believe  that  her  co-defen- 
dants were  at  the  time  in  insolvent  circumstances.  .  .  . 
From  all  the  circumstances  of  the  case  I  draw  the  inferences 
that  she  did  not  know  and  had  no  reason  to  believe  that  her 
co-defendants  were  insolvent;  that  she  had  no  intent  that  she 
should  be  preferred  over  other  creditors,  or  that  they  should 
be  prejudiced,  but  that  the  transaction  was  entered  into  in 
perfect  good  faith  on  her  part.  The  onus  cast  upon  her  has 
been  discharged.  .  .  .  See  Molsons  Bank  v.  Halter,  20 
S.  C.  R.  88,  Gibbons  v.  McDonald,  20  S.  C.  R.  588,  and 
Benallack  v.  Bank  of  British  North  America,  36  S.  C.  R.  129, 
which  shew  that  to  succeed  in  a  transaction  like  the  present 
fraudulent  intent  on  the  pai-t  of  the  grantee  must  be  estab- 
lished. This  plaintiff  has  failed  in  doing,  and  the  action 
should  be  dismissed  with  costs. 


January  23kd,  1906. 

DIVISIONAL  COURT. 

MECHEFESKE  v.  ROBERT  STEWART  LIMITED. 

Contract — Timber — Woodmen's  Liens — Undertaking  to  Pay 
Amounts  of,  if  Established — Construction — New  Trial. 

Appeal  by  plaintiffs  from  judgment  of  Magee,  J.,  at  the 
trial,  dismissing  the  action,  which  was  brought  to  recover  the 
balance  alleged  to  be  due  to  plaintiffs  under  an  undertaking 
given  by  defendants,  when  removing  certain  lumber  sold  to. 
them  by  one  Butterfield,  upon  which  plaintiffs  asserted  wood- 
men's liens,  to  pay  the  amounts  of  the  liens  if  they  should  be 
held  good. 

J.  McCurry,  North  Bay,  for  plaintiffs. 

C.  L.  Dunbar,  Guelph,  for  defendants. 

The  Judgment  of  the  Court  (Falconbridge,  C.J.,  Brit- 
TON,  J.,  RiDDELL,  J.),  was  delivered  by 
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.  J. : — The  letters  which  were  supposed  to  be  put 
not  actually  filed  at  the  trial,  make  it  clear  that 
Ige  is  right  in  his  interpretation  of  the  letter  sued 
undertaking  must  be  read  as  though  it  were: 
ndertake  on  behalf  of  our  clients  that  if  the  liens 
ats  are  held  good  as  against  our  clients,  we  will 
►unt  of  them."  The  words  admit  of  such  a  con- 
id  it  is  plain  that  both  parties  so  meant.  It  is 
b,  then,  for  plaintiffs  to  prove,  if  they  have  proved, 
ve  established  in  the  District  Court  and  the  Divi- 
heir  liens  as  against  Butterfield. 

y  had  done  work  which  entitled  them  to  a  lien  as 
ndants  was  rather  indicated  than  proved  at  the 

no  doubt,  was  due  t9  plaintiffs  having  miscon- 
rights.  Upon  the  case  as  it  comes  before  us,  the 
)pealed  fmm  is  right,  but  I  think  justice  will  be 
ering  a  new  trial — the  costs  of  the  former  trial 

appeal  to  be  costs  to  defendants  in  any  event. 
?  already  taken  will  stand  as  part  of  the  evidence 
w  trial;  either  party  to  be  at  liberty  to  supple- 
le  may  be  advised. 

se  where  a  reasonable  settlement  should  be  made. 


January  23rd^  1906. 

divisional  court. 

AN  V.  GREENOCK  SCHOOL  TRUSTEES. 

jIs  —  Change  in  School  Site  —  Expenditure  of 
Special  Meeting  of  Ratepayers — Talcing  Poll — 
Farmers'  Sons  to  Vote — Public  Schools  Act — 
m — Motion  for  Judgment. 

y  plaintiff  from  judgment  of  Magee,  J.,  8  0.  W. 
I  a  motion  for  an  interim  injunction,  turned  intio 
■  judgment,  dismissing  the  action  with  costs. 

ilmer,  for  plaintiff. 

dcolmson,  Lucknow,  for  defendants. 
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The  Court  (Falconbbidge,  C.J.,  Buttton.  J.,  1{idi»:li.. 
J.),  dismissed  the  appeal  with  costs. 


MuLOuK.  C.rl.  JanUxVry  ■^4th.  1907. 

TRIAL. 

I  AIKBANK8  v.  SAl  NJ)EKS. 

Chose  in  Action — Assignment  of — Claim  against  t'statc — 
Notice  to  Executors — Judgment  Debtor — Unjust  Prefer- 
ence— Attachment  of  H^ame  Fund  by  Judgment  Creditor- 
Issue  as  to  Validity  of  Amgnment — Assignment  of  Por- 
tion of  Fund. 

Issue  in  respect  of  certain  moneys  attached  in  the  handc; 
of  the  executors  of  one  Richard  Bradley,  by  Fairbanks,  the 
judgment  creditor,  and  claimed  by  one  Recor. 

F,  F.  Pardee,  Samia,  for  claimant. 

I.  Grenizen,  Petrolia,  for  judgment  creditor. 

MuLOCK.  (.'.J.: — About  5  years  ago  the  chiimant,  E.  C 
Recor,  at  the  request  of  James  Saunders,  the  judgment  debtor, 
indorsed  his  note  for  $2,800,  and  this  note  became  the  pro- 
perty of  the  Commercial  Savings  Co.  of  St.  Clair,  Michigan, 
and  was  renewed  from  time  to  time,  Recor  indorsing  each  re- 
newal, until  July,  1900.  when  he  paid  the  n<ote  then  due  and 
became  and  now  is  the  holder  thereof,  and  there  is  owing 
upon  it  $2,8:^2. 

Saunders,  as  executor  of  one  Richard  Bradley,  was  entitled 
to  certain  moneys  out  of  the  estate,  and  instituted  proceed- 
ings to  recover  the  amount.  Recor  pressed  Saunders  to  as- 
sign his  claim  to  tliis  money  as  security  for  the  note,  and 
upon  15th  September,  1903.  Saunders  in  writing  assigned  to 
Recor  part  of  this  claim,  namely,  $1,<)00,  and  an  additional 
amount  equal  to  any  am()unt  which  Recor  might  advance  for 
the  payment  of  interest  )m  the  note.     f?e(*or  advanced  $4;^:<5 
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^\\q\i  interest,  and  his  claiiii,  I   find,  amounts 


ne,  1906.  Saunders's  claim  against  tiie  t^tate 
$2,000  and  costs. 

lit  30th  July,  1903,  Fairbanks,  the  judgment 
ned  judgment  for  $903.66  against  Saunders, 
in,  and  placed  it  in  the  hands  of  the  sheriff  of 
re  it  has  ever  since  remained  and  been  kept 
live.  On  16th  August,  1906,  Fairbanks  ob- 
;hing  order  in  respect  of  the  fund  in  question. 
1906,  the  executors  of  Bradley  received  from 
f  the  assignment  from  Saunders  to  him,  and 
(tween  the  parties  is  whether  Recor,  the  claim- 
nks,  the  judgment  creditor,  is  entitled  to  the 
lands  of  the  executors.     ... 

il  indebtedness  of  Saunders,  now  represented 
aote,  grew  out  of  a  purchase  by  Saunders  of 
^hich  he  pledged  with  Reoor  as  security  for  the 
:edness  of  $2,800.  In  time  the  security  de- 
ilue,  and  Recor  called  for  additional  security. 
)f  the  existence  of  Saunders's  claim  against  the 

and  asked  to  have  it  assigned  as  additional 
iders's  claim  was  for  services  as  executor.  By 
rill  he  was  to  be  paid  an  annual  sum,  and  in 
)r's  request  for  an  assignment  of  the  Bradley 
s  promised  that  when  it  had  accumulated  to  a 
he  would  accede  to  Recor's  request.     About 

assignment  in  question,  Recor,  who  resides  in 
p  to  Samia  and  met  Saunders  in  Mr.  Gurd's 
1  Saunders  then  definitely  promised  Recor  se- 
^laim.  The  assignment  bears  date  15th  Sej)- 
md  was  executed  by  Saunders  in  Port  Huron, 

to  Recor.  .  .  .  Apparently  the  reason  for 
?n  to  the  executors     .     .     .     earlier  notice  of 

was  that  the  claim  was  in  litigation,  and  so 

the  settlement  of  a  suit  in  June,  1906,  but 
totice  the  assignment  was  a  good  transfer  as 
rties,  and  it  not  having  been  attacked  until  the 
iching  order  of  16th  August,  1906,  the  onus  is 
nent  creditor  to  establish  its  invalidity. 

ded  that  the  assignment  was  made  in  order  to 
mjust  preference  over  Saunders's  other  credi- 
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tors — was  made  with  intent  to  defrand — and  should  be  de- 
clared void.     .     .     . 

There  is  no  evidence  to  warrant  me  in  drawing  the  infer- 
ence that  at  the  time  of  the  assignment  Secor  knew,  or  ha4 
reason  to  believe,  that  Saunders  was  insolvent,  or  that  in  ob- 
taining the  assignment  Recor  had  any  intent  of  obtaining  an 
unjust  preference  or  of  defrauding  Saunders's  creditors.  The 
transaction  appears  to  have  been  an  honest  one.  The  onus 
was  on  the  judgment  creditor  to  establish  its  invalidity,  and 
this  he  has  failed  to  do. 

Counsel  for  the  judgment  creditor  argued  that  the 
assignment  was  not  an  absolute  assignment  within  the 
moaning  of  sec.  58  of  the  Judicature  Act,  and  that 
in  consequence  the  judgment  creditor  was  entitled  to  the 
fund.  Even  if  the  assignment  did  not  come  wnthin  this  sec- 
tion, it  would  not  follow  that  the  judgment  creditor  would 
be  entitled,  as  against  the  claimant,  to  the  fund.  This  i6 
not  an  action  by  Recor,  as  assignee  of  the  fund,  to  recover 
payment  from  the  executors.  If  it  were,  it  would  be  open  to 
them  to  raise  the  objection  that  Recor's  assignment  was  not 
one  within  the  meaning  of  sec.  58,  and  such  an  objection,  in 
such  an  action,  would  doubtless  have  weight,  for  the  assign- 
ment does  not  purport  to  assign  the  whole  claim  against  them. 
But  the  issue  here  is  of  a  different  nature,  the  question  being 
simply  whether  the  judgment  credftor  or  the  claimant  is  enr 
titled  to  the  fund.  The  assignment  purported  to  assign  to 
Recor  a  portion  of  the  fund.  The  circumstance  that,  as  a 
result  of  the  settlement  of  the  action,  the  fund  is  less  than 
the  amount  to  which  Recor  is  entitled,  does  not  alter  the  legal 
construction  to  be  placed  upon  the  assignment  itself,  and  it 
still  must  be  construed  as  but  an  assignment  of  a  portion  of 
the  fund.  To  that  extent  it  transfers  to  Recor  the  debtor's 
interest  in  the  fund,  and  the  execution  creditor's  interest 
therein  can  be  no  greater  than  that  of  the  debtor,  and  I  there- 
fore find  that,  as  against  the  judgment  creditor,  at  the  time 
of  the  service  of  the  attaching  order  upon  the  garnishees, 
Recor  was  entitled  to  the  moneys  in  their  hands  to  the  exT 
tent  of  $2,032.  The  claimant  is  entitled  to  his  costs  a^ 
against  the  execution  creditor. 
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CHAMBERS. 

STONE  V.  DA  VIES. 

ruination  of  Plaintiff — Issue  of  Appointment 
Service  of  Statement  of  Defence — Service  of 
>f  Defence  on  same  Day — Fraction  of  Day — 
urt, 

efendant  under  Rule  454  to  dismiss  the  action 
efault  in  attendance  for  examination  for  dr3- 
i  to  an  appointment  and  subpoena  served. 

)r  defendant. 

ston,  for  plaintiflf. 

:r  : — Defendants  solicitor  at  2  p.m.  on  16th 
t  filed  his  statement  of  defence,  and  immedi- 
5  issued  a  subpoena  and  obtained  an  appoint- 
amination  of  plaintiff  for  discovery.  Between 
le  first  served  plaintiff  with  the  appointment 
md  paid  the  necessary  conduct  money,  and 
rds  served  plaintiff^s  solicitor  with  the  state- 
j  and  appointment.  On  the  return  of  the  ap- 
itiff's  solicitor  attended,  but  refused  to  pro- 
on  the  ground  that  the  appointment  had  been 
»d  on  plaintiff  before  the  delivery  of  the  state- 
3  had  been  completed  by  service  on  his  solici- 

fines  delivery  of  a  pleading  as  including  filing 

ys :  '^  The  examination  on  the  part  of  a  de- 
ke  place  at  any  time  after  such  defendant  has 
itement  of  defence." 

lys:     "Where  a  party  is  entitled  to  examine 
or  person,  he  may  procure  an  appointment 
the  proper  officer. 

itted  that  the  position  taken  by  plaintiff  was 

;  to  defeat  defendant's  manoeuvre  to  have  the 

plaintiff  taken  before  his  own.     This  posi- 
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tion  was  supported  by  reference  to  McMurray  v.  Grand  Trunl 
R.  W.  Co.,  3  Ch.  Ch.  133,  and  Stovel  v.  Coles,  ib.  362.  De 
fendant  relied  on  Broderick  v.  Broatch,  12  P.  R.  561,  and  thi- 
was  met  by  plaintijBE  by  Mcllroy  v.  M.eIlroy,  14  P.  R.  264 
foltowed  in  Hermann  v.  Mandarin  Gold  Mining  Co.,  18  P 
R.  34.  These  last  3  cases  were  as  to  the  regularity  of  notice 
of  trial  given  in  fact  before  filing  or  service  of  statement  oi 
defence.  ...  In  the  first  case  the  notice  was  held  regu- 
lar because  the  defendant  was  in  default.  In  the  otlier  twc 
it  was  set  aside,  as  there  was  no  default.  In  both  of  these 
the  earlier  case  was  distinguished,  if  not  doubted.  But  ii 
in  point  it  cannot  be  considered  overruled,  as  was  pointed  oul 
in  Cruso  v.  Bond,  9  P.  R.  Ill  and  1  0.  R.  384. 

On  the  facts,  I  think  the  motion  should  be  allowed,  for 
the  reasons  given  in  Broderick  v.  Broatch,  supra,  as  to  the 
rule  that  the  Court  will  not  regard  the  fraction  of  a  day  in 
such  cases  as  the  present.  Here  the  whole  of  the  proceedings 
toolf  place  within  a  period  of  two  hours.     .     .     . 

Plaintiffs  argument  is  certainly  one  strictissimi  juris, 
and  his  case  must  be  clearly  made  out  beyond  all  question.  In 
this  view  it  is  important  to  notice  the  diflEerence  in  the  word- 
ing of  Rule  530,  *"  after  the  close  of  the  pleadings  either 
party  may  give  notice  of  trial,^^  compared  with  that  of  .Rule 

442,  "  the  examination  on  the  part  of  a  defendant  may  take 
place  at  any  time  after  such  defendant  has  delivered  his 
statement  of  defence."  This  was  not  contravened  by  what 
was  done.     But  it  was  argued  that  the  opening  words  of  Rule 

443,  '^w^here  a  party  is  entitled  to  examine,"  etc.,  must  be 
taken  to  mean  that  until  he  has  complied  with  the  require- 
ments of  Rule  442  he  cannot  take  any  step  necessary  for  the 
examination.  It  is  not  necessary  to  decide  this;  if  it  were,  I 
should  struggle  against  such  an  interpretation,  in  view  of  the 
almost  universal  practice  to  the  contrary. 

However  it  might  be  necessary  to  decide  if  an  appoint- 
ment were  taken  out  before  the  day  of  filing  and  serving  the 
statement  of  defence — under  the  facts  of  this  case  I  cannot 
hold  that  there  was  any  irregularity.  It  is  not  said  that  an 
appointment  is  to  issue  when  the  statement  of  defence  has 
been  delivered,  but  only  that  an  examination  may  take  place 
thereafter. 

It  can  scarcely  be  that  after  a  quarter  of  a  century  of  the 
Judicature  Act  such  an  objection  can  prevail,  under  the  ad- 
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this  case.  But  the  point  was  at  least  argu- 
11  be  of  service  to  have  it  settled,  so  that  the 
tion  will  be  in  the  cause,  but  plaintiff  should 
jnination,   having   already   received   sufficient 
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CS  v.  TOWN  OF  BRIDGEBURG. 

wrations — Drainage — Surface  Water — Sewers 
Cellar  —  Negligence — Construction  of  Side- 
litxi — ^^^  ^f  ^^^ — Extraordinary  Rain-falL 

flooding  the  premises  of  plaintiff,  a  merchant 
;iness  in  the  town  of  Bridgeburg. 

,  Welland,  for  plaintiff. 

ond,  Welland,  and  H.  E.  Rose,  for  defendants. 

.J. : — Plaintiff's  store  is  situate  on  the  south- 
Jarvis  and  Gzowski  streets,  which  intersect 
Lght  angles. 

list,'  1905,  an  unusually  heavy  rain-storm  oa- 
water  filled  plaintiff's  cellar,  damaging,  it  is 
itored  there.  It  was  agreed  that  if  defendants 
Bre  should  be  a  reference  to  determine  the 
ages.     .     .     . 

t  runs  cast  and  west,  its  highest  point  being 
west  of  Gzowski  street.  The  surface  water 
originally  flowed  easterly  in  two  open  ditches, 
th  and  the  other  on  the  south  sfde  of  Jarvis 
I  reached  Gzowski  street,  which  it  crossed 
inch  drains,  and  thence  found  its  way  to  the 
wo  8-inch  drains  proved  insufficient,  and  in 
ich  drains  were  substituted  for  them,  but  4 
?e  did  not  establish  their  sufficiency.  In  1904 
a  sewer  in  the  centre  of  Jarvis  street,  com- 
listance  west  of  Gzowski  streot,  and  extending 
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to  a  point  several  hundred  feet  east  of  Gzowski  street,  and, 
in  order  to  enable  the  surface  water  from  Jarvis  street  to 
enter  this  sewer,  it  was  constructed  with  a  man-hole  in  the 
centre  of  the  square  formed  by  the  intersection  of  the  two 
streets,  and  from  this  man-hole  were  constructed  two  drains, 
each  terminating  in  a  catch-basin,  and  running  one  in  a 
north-westerly  direction  towards  the  north-west  corner,  and 
the  other  in  a  south-westerly  direction  towards  the  south-west 
comer,  of  Jarvis  and  Gzowski  streets.  About  the  same  time 
the  town  built  a  concrete  sidewalk  from  the  north  to  the 
south  side  of  Jarvis  street  along  the  west  side  of  Gzowski 
street  This  sidewalk  was  on  a  straight  grade  from  the  north 
to  the  south  side  of  Jarvis  street,  and  at  the  north  end  was 
610  feet  5  inches,  and  at  the  south  end  610  feet  3  inches 
above  the  sea  level. 

In  order  to  allow  the  water  flowing  east  along  Jarvis 
street  to  reach  these  two  catch-basins,  it  was  necessary  for  it 
to  pass  under  or  over  this  sidewalk,  and  the  arrangement  pro- 
vided for  that  purpose  consisted  of  two  6-inch  drains  laid 
underneath  this  sidewalk  and  connected  with  the  catch-basins, 
which  were  situated  at  the  east  side  of  the  sidewalk.  The 
south  6-inch  drain  was  washed  away,  leaving  an  opening  of 
an  area  equal  to  twice  that  of  the  6-inch  circle. 

Immediately  in  front  of  plaintifE^s  store  was  a  concrete 
sidewalk  610  feet  3  inches  above  sea  level.  .  .  .  This 
piece  of  walk  only  extended  in  front  of  plaintiff's  store.  Im- 
mediately west  of  it  was  a  board  sidewalk  which  for  100  feet 
was  2  or  3  inches  lower  than  the  cement  walk  to  the  east  of  it, 
and  there  is  nothing  to  shew  that  this  walk  was  other  than 
an  ordinary  board  walk,  under  which,  in  all  probability,  water 
could  readily  find  its  way  from  Jarvis  street  to  the  land  on 
the  south.  On  the  west  side  of  plaintiff^s  store  were  3  cellar 
areas,  the  2  northerly  ones  each  610  feet  above  sea  level.  On 
the  west  side  of  plaintiff's  store  the  land  sloped  from  the  west 
towards  the  store,  but  plaintiff  had  an  open  drain  made  on 
the  west  side  of  his  store  to  intercept  water  flowing  from  the 
land  towards  the  building,  and  to  lead  it  under  the  sidewalk 
into  Jarvis  street,  which  plaintiff  had  a  right  to  do. 

On  6th  August,  1905,  Bridgeburg  was  visited  by  an  un- 
usually severe  rain-storm.  The  water  ran  easterly  along 
Jarvis  street  until  it  reached  the  6-inch  drains,  but  not  being 
able  to  escape  fast  enough  rose  in  the  street  until  it  over- 
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len  and  also  the  concrete  sidewalk  on  the  south 
I  plaintiflPs  land  and  ran  into  his  cellar  through 
pn  areas  on  the  west  side,  and  filled  his  cellar, 
image  caused  by  this  flooding  this  action  is 

36  establishes  the  fact  that  the  penning  back  of 
Farvis  street  was  caused  by  the  concrete  side- 
mpletely  crossed  the  street,  and  was  not  sup- 
nings  suflSciently  large  to  allow  the  water  to 


system  was  designed  by  Mr.  J.  H.  Jackson, 
^e  witnesses  for  defendants,  and  he  stated  at 
the  means  provided  by  defendants  for  taking 
ss  Gzowski  street  were  improper.  He  stated 
■  depending  upon  openings  under  the  sidewalk, 
self  should  have  been  suflBciently  depressed  at 
south  sides  to  have  afforded  uninterrupted 
surface  water.  Instead  of  such  construction, 
cted  a  solid  wall,  which  held  back  the  water 
wed  on  plaintiff's  land  and  flooded  his  cellar, 
that  if  the  sidewalk  had  been  constructed  as 
lid  it  should  have  been,  the  water  could  not 
he  street  above  the  sidewalk  on  the  south  side 
lowed  into  plaintiff's  premises.     .     .     . 

rn  that  on  many  occasions  Bridgeburg  experi- 
in-storms — the  one  in  question,  however,  hav- 
bly  an  especially  severe  one.  But  that  circum- 
I  think,  relieve  defendants  from  liability  if 
?d  in  their  duty,  and  if  such  failure  in  all 
ised  the  flooding.  The  statutory  right  of  a 
oration  to  construct  and  maintain  drains  car- 
;  duty  to  use  duo  care  in  the  exercise  of  such 
rhich,  and  such  negligence  causing  injury,  the 
nnot  take  shelter  behind  the  Act:  Mayor, 
f  Hawthorn  v.  Kannulinck,  [1906]  A.  C.  105. 
)ration  had  from  experience  learned  that  two 
rere  not  sufficient  to  carry  off  the  water  which 
irviii  street,  and  for  that  reason  in  1900  substi- 
n  two  12-inch  drains.  .  .  .  These  latter 
r  4  years,  and  did  not  on  all  occasions  meet 
uirements,  but  during  this  period,  so  far  as 
was  nothing  to  prevent  water  which  could  not 
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escape,  through  the  12-inch  drains  running  off  easterly  ovei 
the  surface  of  the  street.  Then  defendants  constructed  across 
Jarvis  street  the  concrete  sidewalk  already  mentioned,  provid- 
ing  in  it  two  6-inch  drains,  and  thus  it  became  impossible  foi 
any  water  to  escape  except  such  as  could  find  its  way  through 
the  two  6-inch  drains.     .     .     . 

The  corporation  made  these  changes  without  competent 
advice  as  to  their  sufficiency  to  meet  the  requirements  of  the 
situation,  and,  so  far  as  appears,  without  even  considering 
that  phase  of  the  matter,  and  knowing  from  experience  that 
8-inch  drains  were  too  small.  Under  these  circumstances, 
they  have  failed  in  their  duty  to  exercise  their  statutor} 
powers  with  due  care,  and  are  liable  to  damages  resulting 
from  such  negligence.  It  was  proved  that  if  the  12-inch 
drains  had  been  in  order,  they  would  have  carried  off  the 
water,  but  they  were  blocked  up. 

Defendants,  having  been  guilty  of  negligence,  are  not 
entitled  to  be  relieved  of  liability  merely  upon  shewing  thai 
the  rain-fall  was  abnormally  great,  but  must  also  prove  that 
the  damage  complained  of  happened  irrespective  of  their 
neglect:  Mackenzie  v.  Township  of  West  Flamborough,  2fi 
A.  R.  198.     This  they  did  not  do. 

It  was  sought  to  be  shewn  at  the  trial  that  the  flooding 
of  plaintiff's  cellar  was  caused  by  surface  water  which  had 
fallen  on  his  own  land.  Even  if  this  were  established,  defen- 
•  dants  would  not  thereby  be  relieved  if  their  negligence  pre- 
vented the  water  escaping,  and  thus  caused  it  to  back  up  and 
flood  the  cellar.  It  was  shewn  tliat  on  the  west  side  of  plain- 
tiff's store  was  an  open  ditch,  which,  with  defepdants'  con- 
sent, led  the  water  from  plaintiff's  land  into  Jarvis  street 
defendants  themselves  constructing  the  drain  under  the  sidt'- 
walk  to  carry  this  water  into  their  open  ditch.  It  was  de- 
fendants' negligence  that  prevented  this  and  other  water  or 
Jarvis  street  escaping  without  damage  to  plaintiff. 

On  the  facts  I  find  that  the  flooding  was  caused  by  do 
fendants'  negligence,  and  that  they  are  liable  for  the  damage 
sustained  by  plaintiff,  and  I  direct  a  reference  to  the  Mastei 
at  Wclland  to  ascertain  the  amount.  Further  directions  anr 
costs  reserved.  Plaintiff  is  entitled  to  costs  up  to  the  trial 
but  the  scale  thereof  may  be  affected  by  the  Master's  finding 
and  therefore  thev  jire  r(>s(M-ve<l. 
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DIVISIONAL  COURT. 

:i  V.  BORLAND  CARRIAGE  CO. 

ription  for  Stock — Promissory  Note  Given 
[fisrepresentation  —  Condition — Absence  of 
cceptance  of  Plaintiff  as  Shareholder — Es- 
erif  on  Note, 

Lntiflf  from  judgment  of  Anolin,  J.,  8  0.  W. 
5  action  for  delivery  up  and  cancellation  of 
'  given  by  plaintiflE  in  payment  for  stock  in 
ly,  and  in  favour  of  defendants  upon  their 
ecover  the  amount  of  the  note. 

a,  Stratford,  for  plaintiff. 

Stratford,  for  defendants. 

FaLCONBRIDGE,  C.J.,  TeETZEL,  J.,  RiDDBLL, 

appeal  with  costs. 


January  25th.  1907. 

divisional  court. 

:CK  MANUFACTURING  CO. 

-courses — Logs  Floated  over  Stream — Tolls 
Order  Fixing — Past  Tolls — Mandamus. 

?  Beck  Manufacturing  Co.  from  order  of 
'9,  dismissing  motion  for  a  mandamus. 

for  appellants. 

rence,  for  the  Ontario  Lumber  Co. 

FaLCOXBRIDGE.  C.J.,  TeETZEL.  J.,  RiDDELL, 

?  appeal  with  costs,  giving  leave  to  the  ap- 
to  the  Court  of  Appeal,  if  so  advised. 
NO.  3-13 
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divisional  court. 

BAXTEE  V.   GOEDOX    lEONSIDES   AND  FABES   CO. 

Malicious  Prosecution  —  Proof  of  Favourable  Termination 
of  Criminal  Proceedings — Release  as  a  Result  of  Com- 
promise or  Settlement, 

Appeal  by  defendants  from  judgment  of  Boyd,  C,  at 
the  trial,  in  favour,  of  plaintiff,  upon  the  findings  of  a  jury, 
for  the  recovery  of  $500  damages  in  an  action  for  malicious 
prosecution. 

H.  L.  Drayton,  for  defendants. 

W.  E.  Middleton,  for  plaintiff. 

The  judgment  of  the  Court  (Mulock,  C.J.,  Teetzel, 
J.,  Anglin,  J.),  was  delivered  by 

Anglin  J.: — .  .  .  Plaintiff  was  indebted  to  defen- 
dant company,  of  which  defendant  Brown  was  the  agent  at 
Fort  William.  Under  circumstances  which  the  jury  have 
found  did  not  afford  reasonable  and  probable  cause  for  be- 
lief in  plaintiff's  guilt,  defendant  Brown  laid  an  information 
against  plaintiff  charging  him  with  concealing  and  dispos- 
ing of  his  property  with  intent  to  defraud  his  creditors: 
Criminal  Code,  sec.  368.  After  plaintiff  had  been  taken  into 
custody,  apparently  upon  a  suggestion  of  the  District  Crown 
Attorney  that  the  matter  should  be  settled,  an  arrangement 
was  made  between  plaintiff  and  defendant  Brown  by  which, 
upon  the  latter  receiving  $300,  part  of  the  sum  of  $336 
found  upon  the  person  of  plaintiff  when  arrested,  and  3 
promissory  notes  of  plaintiff  for  $255,  the  balance  of  the 
indebtedness  of  plaintiff  to  defendant  company,  defendant 
Brown  consented  to  forego  further  prosecution  of  plain- 
tiff upon  the  criminal  charge.  Under  this  agreement  defen- 
dant Brown  and  plaintiff  came  before  the  magistrate,  and 
upon  Brown  receiving  the  $300  in  money  and  the  three 
promissory  notes  signed  by  plaintiff,  the  magistrate  indorsed 
upon  the  information  the  words  "  settled  out  of  Court  ^^ 
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magistrate's)  signature — and  plaintiff  was  al- 

state  of  facts,  defendants  contend  that  plain- 
ntain  an  action  for  malicious  prosecution,  be- 

0  shew  a  termination  of  the  criminal  proceed- 
to  himself.  Plaintiff  relies  upon  the  disposi- 
the  proceeding  in  the  police  court  by  the 

1  his  consequent  release  from  custody,  as  suifi- 
a  termination  in  his  favour  to  give  him  a 

itain  this  action. 

on  ground  that  the  criminal  proceedings  must 
;hey  have  been,  id  this  case,  terminated.  It 
'  defendants  that  the  abandonment  of  a  pro- 
e  complainant  or  the  entry  of  a  nolle  prosequi 
entative  of  the  Crown — ^if  not  the  result  of 
oise  or  arrangement  with  the  accused — is  a 
f  the  criminal  proceeding  in  favour  of  the 
irist  V.  Gardner,  12  N.  S.  W.  Rep.  184;  Herce 
&  Ad.  399.  But  upon  the  question  whether 
i  nolle  prosequi  or  an  abandonment,  brought 
promise  or  settlement  with  the  accused  or  by 
nt,  is  such  a  determination,  the  parties  are  at 


I  to  Morgan  v.  Hughes,  2  T.  R.  225;  Wilkinson 
»o.  &  M.  496,  496,  per  Lord  Tenterden;  God- 
,  6  Mod.  262;  Castrique  v.  Behrens,  3  E.  &  E. 
ath  V.  North  Eastern  R.  W.  Co.,  11  Q.  B.  D. 
;t  V.  Clark,  18  0.  R.  602,  604;  Redway  v.  Mc- 
;.  9  Q.  B.  74;  Taylor  v.  Ford,  29  L.  T.  392; 
smer,  9  0.  L.  R.  69,  4  0.  W.  R.  540.] 

lifih  or  Canadian  case  do  I  find  anything  which 
pon  the  soundness  of  Lord  Tenterden's  view 
must  shew  such  a  termination  of  the  "pro- 
n  against  him  as  furnishes  "  prima  facie  evi- 
e  action  was  without  foundation." 

senee  of  direct  English  or  Canadian  authority 
ct  upon  his  right  to  maintain  suit  for  malici- 
)n  of  the  dropping  of  the  original  proceedings 
ae  of  a  compromise  or  arrangement  with  the 
fer  to  some  American  authorities  where  this 
IS  been  considered.     .     .     . 
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[lieference  to  Emery  v.  Giiinan,  24  App.  Div.  (N.Y 
iw:  Kosenberg  v.  Hart,  33  App.  Div.  (N.Y.)  262,  26i 
Langford  v.  Boston  and  Albany  E.  R.  Co.,  144  Mass.  431 
Brown  v.  Randall,  36  Conn.  66 ;  Russell  v.  Morgan,  24  R. 
134;  Parker  v.  Farley,  10  Cush.  279;  Atwood  v.  Beirne,  ^ 
N.Y.  547;  Gallagher  V.  Stoddard,  54  N.Y.  101;  McCormic 
V.  Sisson,  7  Cowen  715;  Loftus  v.  Meyer,  84  N.Y.  Supp.  861 
Craig  V.  Ginn,  94  Am.  St.  Rep.  77.J 

Having  regard  to  the  fact  that  the  action  for  malicioi 
prosecution,  even  where  a  case  of  civil  process  is  the  subjei 
of  complaint  (Goslin  v.  Wilcock,  2  Wils.  302,  307),  is  n< 
to  be  favoured — and  a  fortiori  this  should  be  so  on  groum 
of  public  policy  where  it  is  sought  to  mulct  a  citizen  in  dan 
ages  for  having  put  the  criminal  law  in  motion  (Parker 
Farley,  10  Cush.  279,  281)— we  would,  I  think,  establish 
most  dangerous  and  undesirable  precedent  were  we  to  accec 
to  the  contention  that  upon  any  termination  of  crimini 
proceedings  other  than  actual  conviction,  no  matter  by  wh 
means  or  in  what  manner  procured,  the  accused  may  at  on< 
launch  an  action  for  malicious  prosecution.  The  grej 
Feight  of  American  authority  is  opposed  to  this  propoBitioi 
English  and  Canadian  authority  support  the  view  that  tl 
plaintiff  must  shew  not  only  a  termination  of  the  allege 
malicious  prosecution,  but  a  termination  in  his  favour.  I 
my  opinion,  mere  release  as  a  result  of  compromise  or  agre< 
ment  is  not  such  a  favourable  termination. 

It  is  unnecessary,  in  the  view  which  I  have  taken  upo 
this  ground  of  appeal,  to  consider  the  further  questio 
raised,  namely,  that  the  defendant  company  could  not  \ 
held  liable  for  the  prosecution  of  the  plaintiff  instituted  I 
Mr.  Brown  without  instructions. 

The  appeal  of  defendants  will  be  allowed  with  costs,  ar 
the  judgment  in  favour  of  plaintiff  set  aside  and  judgmei 
entered  for  defendants  dismissing  this  action  with  cost 
and  in  favour  of  defendant  company  for  $255  upon  the 
counterclaim,  also  with  costs.  The  latter  item  was  omitt^ 
by  inadvertence  from  the  judgment  at  the  trial,  and  th 
error  is  now  rectified  by  consent. 
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divisional  court. 

Ee  POETEE. 

Wiil—Con^iniction — Restraint  on  Alienation — Part  Restrio 
iion — Validity — Lifetime  of  Devisee  in  Fee. 

Appeal  by  Hugh  Porter  the  younger  from  order  of 
Brittox,  J.,  in  Chambers,  8  0.  W.  E.  588,  declaring  valid 
the  restraint  contained  in  the  following  clause. of  the  will 
of  the  late  Hugh  Porter  the  elder : — 

"1  give,  devise,  and  bequeath  lot  number  13  in  the  10th 
concession  of  the  township  of  Grey,  in  the  county  of  Huron, 
to  my  son  Hugh  Porter,  his  heirs  and  assigns,  to  Rave 
and  to  hold  to  said  Hugh  Porter,  his  heirs  and  assigns,  for 
hi>  and  their  sole  and  only  use  forever,  subject  to  the  con- 
dition that  the  said  Hugh  Porter  shall  not  during  his  life- 
time either  mortgage  or  sell  the  said  lot  thus  devised  to 
him." 

J-  H.  Sp(»nce,  for  appellant. 
!•'•  W.  Harcourt,  for  infants. 

The  judgment  of  the  Court  (Mulock,  C.J.,  Teetzel, 

•^-  AxGLix,  J.),  was  delivered  by 

• 

Teetzel.  J.: — In  Ee  Martin  and  Dagneau,  11  0.  L.  E. 
'^^^.  7  0.  W.  E.  191,  Magee,  J.,  very  fully  discussed  the  Eng- 
lii'h  and  Canadian  authorities  bearing  on  the  question  of 
restraints  imposed  by  testators  upon  the  alienation  of  lands 
Revised  in  fee  simple,  and,  as  I  fully  agree  with  his  conclu- 
sion and  in  its  application  to  this  case,  a  further  review  of 
the  authorities  is  tjuite  unnecessary  for  the  purpose  of  this 
judgment. 

The  distinction  in  many  of  the  cases  is  very  finely  drawn, 
and  it  is  diflficult,  if  not  impossil)le,  to  reconcile  them  or  to 
reduce  them  to  any  common  principle.  Suffice  it  to  say 
that  Fince  the  judgment  of  Sir  George  Jessel  in  In  re  Mao 
Hv,  L.  R.  20  Eq.  186,  the  Courts  of  this  province,  begin- 
ning with  Earls  V.  Mac  Alpine,  6  A.  E.  145,  have  consistently  • 
adopted  the  view  that  you  may  restrict  alienation  by  pro-^( 
hlMtintr  a  particular  class  of  alienation.  The  cases  are  all 
cited  in  Re  Martin  and  Dagneau,  supra.     .     .     . 
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[Eeference  to  In  re  Eosher,  26  Ch.  D.  801;  article  in  2 
Sol.  J.  559;  Blackburn  v.  McCallum,  33  S.  C.  R.  65;  Gill 
Pearson,  6  Ea^t  173.] 

In  Blackburn  v.  McCallum,  33  S.  C.  R.  65  .  .  Davie 
J.,  at  p.  81,  says:  *'  .  .  .  It  seems  to  me  that  a  tin 
lijiiitation  is  necessary  in  any  case  where  restrictions  upo 
alienations  are  attempted  to  be  imposed  upon  a  fee  simp] 
devise,  even  with  respect  to  a  class  of  persons;  otherwise  tl 
devise  might  be  bad  as  contravening  the  rule  against  pe^ 
petuities," 

This  is  the  first  expression  of  opinion  that  I  have  foun 
requiring  a  time  limitation  to  be  imposed  in  order  to  raal> 
valid  a  partial  restriction,  either  as  to  the  class  of  alienatio 
or  as  to  the  individuals  prohibited. 

It  is  not  necessary  in  this  case  to  consider  how  far  th; 
expression  of  opinion  was  necessary  for  the  decision  of  th 
point  then  before  the  Court,  because  there  is  in  the  will  i 
question  here  a  specific  limitation  both  as  to  the  charact€ 
of  alienation  and  as  to  the  time  within  which  such  alieni 
tion  shall  not  be  made.  The  will  forbids  alienatio 
by  "  mortgage  or  sale "  only  during  the  lifetime  of  th 
devisee,  and  does  not  restrain  alienation  by  will,  lease,  c 
other  manner,  except  by  "  a  mortgage  or  sale,^'  and  the  jud^ 
ment  appealed  from  is,  therefore,  not  only  fully  supporte 
by  the  decisions  in  the  Ontario  Courts,  but  is  within  th 
above  opinion  of  Davies,  J.,  on  the  subject. 

Appeal  dismissed  with  costs. 


January  25th,  190' 
divisional  court. 
BRENNER  v.  TORONTO  R.  W.  CO. 

Negligence  —  Street  Railway  —  Injury  to  Person  Crosm 
Track — Admitted  Contrihutory  Negligence  —  Motomia 
Perceiving  Danger  and  Endeavouring  to  Avoid  Injui^y- 
Inahility  to  Do  so  by  Reason-  of  Previous  Neglect  to  R 
duce  Speed — "  Crossing  " — Ultimate  Negligence — Rule  ( 
Street  Railway  Company  —  Misdirection  —  Substanti 
Wrong  or  Miscarriage — Netv  Trial — Costs. 

Motion  by  plaintiffs  to  set  aside  judgment  of  Maoee,  J 
upon  the  findings  of  a  jury,  in  favour  of  defendants,  and  f( 
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3f  an  action  to  recover  damages  for  personal  in- 
aed  by  plaintiff  Eva  Brenner  owing  to  the  negli- 
fendants  as  alleged,  and  for  expenses,  etc.,  in- 
?r  father  and  co-plaintiff  in  consequence  of  her 


ion  was  heard  by  Mulock,  C.J.,  Anglin,  J„ 

ayth,  for  plaintiffs. 

tt,  K.C.,  and  D.  L.  McCarthy,  for  defendants. 

J. : — About  9  o^clock  in  the  evening  of  9th  July, 
ff  Eva  Brenner,  a  Eussian  Jewess,  aged  18  years, 
tie  tracks  of  defendants  in  Queen  street,  opposite 
venue,  in  the  city  of  Toronto,  was  run  down  by 
I  street  car.     She  lost  both  her  left  arm  and  left 

finding  for  defendants,  the  jury  assessed  the 
tingently — ^to  the  girl  $6,000  and  to  her  fathiT 

er  findings  were  as  follows : — 

defendants  or  their  motorman  guilty  of  negli- 
resulted  in. injury  to  plaintiff  Eva  Brenner? 

wherein  did  such  negligence  consist?  (not  an- 


plaintiff  Eva  Brenner  by  the  exercise  of  reason- 
e  avoided  the  injury?     A.  Yes. 

wherein  did  she  fail  to  exercise  reasonable  care  ? 
cting  to  take  proper  precautions  necessary  in 
poad. 

failed  to  exercise  reasonable  care,  did  the  motor- 
exercise  reasonable  care  to  avoid  injury  to  her? 

wherein  did  he  fail  to  exercise  reasonable  care? 
?e  wherein  he  failed. 

ing  of  contributory  negligence  is  not  challenged 

They  concede  that  there  was  evidence  to  sup- 

hey  take  no  exception  to  the  Judge's  charge  upon 

>f  the  case.     It  is  therefore  apparent  that,  even 
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should  we  be  of  opinion  that  the  attack  made  upon  the  finding 
of  absence  of  primary  negligence  on  the  part  of  defendants 
is  well  founded,  we  could  not  upon  that  ground  afford  "-cKef 
to  plaintiffs.  This  renders  it  unnecessary  to  consider  illes^e  1 
misdirection  in  regard  to  the  question  of  excessive  speed,  or 
want  of  control  on  the  part  of  the  motorman,  as  bearing  upDii 
the  question  of  such  primary  negligence. 

•  Since  the  House  of  Lords  decided  Radley  v.  London  and 
North  Western  R.  W.  Co.,  1  App.  Cas.  754,  it  must,  in  our 
Courts,  be  deemed  an  incontrovertible  proposition  rhat,  i~>t- 
withstanding  proven  contributory  negligence  of  the  plain tiif, 
'*  if  the  defendant  could  in  the  result,  by  the  exercise  of  or- 
dinary care  and  diligence,  have  avoided  the  mischief  which 
happened,  the  plaintiff^s  negligence  will  not  excuse  him^^  (de- 
fendant). As  a  convenient  and  concise  term  to  express  neg- 
ligence of  this  description,  I  shall  call  it  "ultimate  negli- 
gence.^^ 

A  finding  of  contributory  negligence,  involving  the^  pro- 
position that  the  plaintiff's  negligence  was  proximate  and 
efficient  in  its  character,  is  logically  no  more  incompatible 
with  or  exclusive  of  a  finding  of  "  ultimate  "  negligence  on 
the  part  of  the  defendants  than  is  the  finding  of  primary 
negligence  of  the  defendants,  which  likewise  involves  the  pro- 
position that  such  primary  negligence  was  a  proximate  and 
efficient  cause,  incompatible  with  or  exclusive  of  a  finding  of 
contributory  negligence  on  the  part  of  the  plaintiff:  Brown 
V.  London  Street  E.  W.  Co.,  2  0.  L.  R.  52,  31  S.  C.  R.  642. 

Plaintiffs  make  a  very  serious  attack  upon  the  charge  of 
the  trial  Judge  as  it  affected  the  question  of  ''  ultimate " 
negligence  on  the  part  of  defendants. 

Eva  Brenner  was  crossing  Queen  street  in  a  north-westerly 
direction.  She  liad  almost  cleared  the  west-bound  car  when 
she  was  struck  by  the  north-western  corner  of  its  fender. 
Had  another  moment  been  allowed  her,  she  would  have  es- 
caped injury.  Could  defendants,  by  the  exercise  of  ordinary 
and  reasonable  care,  have  afforded  her  that  additional  mo- 
ment? If  they  could,  they  might  in  the  result  have  avoided 
the  mischief,  and  her  negligence  in  crossing  should  not  ex- 
cuse them.  The  jury  have  in  effect  found  that  they  could 
not.  Unless  that  finding  should  be  set  aside,  this  appeal 
necessarilv  fails. 
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:  of  their  charge  of  ultimate  negligence  against 
laintiffs  urge  5  things: — 1st.  That  the  gong 
led.  2nd.  That  the  fender  was  improperly  ad- 
too  high  from  the  ground  at  one  corner.  3rd. 
e  girl's  danger  became  apparent  the  motorman 
lis  car  under  "  the  reverse."  4th.  That  but  for 
peed  of  the  car  the  motorman's  efforts  to  avoid 
the  girl  would  have  been  successful.  5th.  That 
I  ot  or  man's  failure  bo  throw  off  the  power  pro- 
•  at  a  proper  distance  east  of  TTniversity  street, 
1  of  the  car  would  have  been  so  reduced  that  he 
)ided  the  injury  to  the  plaintiff. 

4  grounds  of  negligence  were  set  up  in  the 
5th  ground  was  not  specifically  alleged.  The 
:rounds  were  fairly  left  to  the  jury,  and  their 
list  be  taken  to  mean  that  the  gong  was  sounded 
throwing  off  of  the  reverse  was  not  negligent, 
egligent,  then  that  the  mischief  would  not  have 
I  had  the  reverse  not  been  thrown  off.  In  either 
are  concluded  as  to  these  points  by  the  finding. 

^s  reference  to  the  evidence  as  to  the  condition 
may  not  at  one  point  have  been  quite  accurate, 
f  the  fact  that  the  girl  did  not  pass  under  the 
18  thrown  off  by  it  to  the  north,  a  jury  should 
0  find  that  improper  adjustment  of  the  fender 
schief,  or  that  it  would  have  been  prevented 
r  hung  nearer  to  the  ground. 

question  of  excessive  speed  (excluding  for  the 
rearing  upon  that  issue  of  the  want  of  proper 
d  in  the  5th  ground)  the  conflicting  evidence 
sen  ted  to  the  jury.  Any  omission  by  the  Judge 
attention  of  the  jury  to  the  bearing  upon  this 
le  fact  that  after  striking  plaintiff  the  car  ran 
'  distance  before  it  was  stopped,  and  any  mis- 
which  his  remarks  upon  the  motorman's  ex- 
hat  fact  might  have  occasioned,  were  fully  and 
cured  when  the  jury  was  re-called  and  specifi- 
as  to  this  portion  of  the  evidence  and  its  bearing 
on  of  speed.  In  regard  to  this  4th  gi'ound, 
rept  in  so  far  as  it  is  involved  in  or  involves  the 
plaintiffs  have  no  cause  for  complaint. 
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The  5th  ground,  of  alleged  *'  ultimate  "  negligence,  rests 
upon  the  following  evidence.  Defendants'  rule  No.  58,  for 
the  guidance  of  motormen,  is  in  these  tenns : — "  Curves  and 
crossings.  In  approaching  crossings  and  crowded  places 
where  there  is  a  possibility  of  accident,  the  speed  must  be 
reduced,  and  the  car  got  carefully  under  control." 

James  Whitehead,  a  witness  called  for  the  defence,  who 
describes  himself  as  an  instructor  of  motormen,  when  dealing 
with  this  rule  says  that  motormen  are  supposed  to  shut  off 
power  in  approaching  all  cross  streets — if  running  6  miles  an 
hour,  at  a  distance  of  60,  80,  or  100  feet  away  from  the  street 
crossings — at  10  miles  an  hour,  20  or  30  feet  sooner — and 
at  15  miles  an  hour,  "  20  to  30  feet  farther  back  still."     This 
witness  further  says  that  in  approaching  the  corner  of  Uni- 
versity street,  having  had  full  power  on  after  leaving  York 
street,  as  a  competent  man  he  would  shut  off  his  power  40  or 
50  feet  before  reaching  the  comer  of  University  street     There 
is  strong  evidence  that  the  speed  was  not  less  than  6  miles  an 
hour.     Lewis,  the  motorman  who  had  charge  of  the  car  in 
question,  says,  first,  that  he  ran  with  power  on  until  he 
reached  University  street;  and,  later,  that  he  did  not  throw 
the  power  off  until  opposite  the  bicycle  path  which  runs  down 
the  east  side  of  University  avenue.     In  other  words,  instead 
of  throwing  off  his  power  40  or  50  feet  east  of  Universitj'^ 
street,  he  kept  on  the  power  while  passrag  that  street  and 
until  he  had  reached  the  east  limit  of  University  avenue,  87 
feet  west  of  the  east  side  of  University  street.     If  he  should 
have  thrown  off  the  power  40  feet  east  of  University  street — 
or  of  the  south-west  corner  of  the  Osgoode  Hall  grounds — ^he 
kept  his  power  on,  according  to  his  own  evidence,  for  at  least 
127  feet   after   it    should    have    been    shut  off.     Had  the 
power   been    off    while    the    car    travelled    this    127    feet, 
its    momentum    must    have    been  materially  lessened,  and 
it    seems    impossible    to    say    that  if,    with    the    greater 
momentum,  the  use  of  the  emergency  appliances  after  the 
motorman  realized  the  girl's  danger  so  nearly  enabled  him  to 
save  her,  a  jury  might  not  rea,*?onably  find  that  with  a  re- 
duced momentum  the  motorman  could  have  avoided  the  mis- 
chief.    If,   when   the  emergency   arose,  the   motorman    did 
everything  then  in  his  power  to  permit  the  unfortunate  girl 
to  escape,  and  if  the  maintenance  of  the  higher  momentum 
at  the  moment  of  the  emergency  might  be  ascribed  to  the 
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shut  off  the  power  at  the  proper  point,  a  jury  might 
ude  that  by  that  omission  the  motorman  had  put 
liis  power  to  prevent  the  occurrence  by  the  use  of 
at  his  command,  which  would  otherwise  have 
b»ctive. 

this  state  of  facts  two  questions  must  be  answered. 

tlie  question  which  arises  upon  the  evidence  above 

I  fairly  presented  for  the  consideration  of  the  jury? 

I,  assuming  that  the  degree  of  momentum  which 
man  found  himself  unable  to  overcome  should  be 
0  his  failure  to  shut  off  power  at  an  earlier  point 
Qd  that  such  omission  should  be  deemed  negligence, 
omission,  which  occurred  before  plaintiff's  danger 
i  itself,  though  its  operation  and  effect  continued 
very  moment  of  the  injury,  be  deemed  negligence 
ders  defendants  liable,  notwithstanding  plaintiff's 
ry  negligence,  because  in  the  result  the  former 
t  for  this  continuing  though  anterior  negligence, 
led  the  mischief? 

lie  duty  of  care  which  defendants  owe  to  persons 
streets  of  the  city  depends  upon  common  law  or 
obligation,  and  not  upon  rules  promulgated  by 
\  for  the  government  of  their  employees,  may  be 
domatic.  But  that  such  rules  when  they  concern 
jement  of  cars  in  matters  affecting  the  safety  of 
jing  the  streets,  afford  evidence,  as  against  defend- 
standard  of  reasonableness  in  regard  to  the  subjects 
J  them,  which  should  not  be  withdrawn  from  the 
ion  of  a  jur}%  is  also  well  established :  Preston  v. 
;.  W.  Co.,  11  0.  L.  R.  5G,  59,  6  0.  W.  R.  786,  8  0.  W. 
Except,  perhaps,  as  affecting  the  weight  which  a 
Id  attach  to  them,  it  matters  little  in  what  form 
\  are  communicated  to  the  employees — whether  in 
•riting,  or  as  oral  directions  given  by  an  instructor. 
\  evidence  here  of  a  rule  or  direction  regarding  the 
oi  speed,  the  control  of  the  ear,  and  the  shutting 
^er,  which  the  motorman  Lewis  did  not  observe. 
3t  reduce  the  speed  of  his  car  when  approaching 
ng;  neither  did  he  shut  off  his  power. 

el  for  defendants  argued  that  this  rule  or  direction 
apply  to  the  case  where  an  approaching  street  ter- 
t  the  street  upon  which  the  car  is  rimning.     .     .     . 
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[University  street  and  University  avenue  are  not  prolonged 
south  of  Queeii  street.] 

I  find  the  following  definitions  of  *' crossing:''  in  the 
Century  dictionary,  '*  the  place  at  which  a  road  is  or  may  be 
crossed  or  passed  over ;"  in  the  Standard  dictionary,  "'  the 
place  where  a  roadway  may  be  crossed,  as  a  street  crossing;" 
and  in  Murray's  dictionary,  "the  place  at  which  a  street  is 
crossed  by  passengers."  That  the  foot  of  Universit}^  street  is 
a  place  at  which  Queen  street  may  be  and  is  crossed  Idv  pas- 
sengers and  vehicles  admits  of  no  question.  The  use  of  the 
term  "'  intersection  "  elsewhere  in  the  rules  of  defendants  also 
indicates  the  wider  meaning  as  that  intended  to  be  given  to 
tlie  word  "'  crossings  "  employed  in  the  rule  now  under  con- 
sideration.    See  Williams  v.  Richards,  3  C.  &  K.  81. 

Was  this  rule  or  direction  in  regard  to  throwing  off  power 
when  approaching  crossings  properly  submitted  to  the  jury 
as  evidence  of  what  should  be  deemed  reasonable  care,  or  was 
chat  evidence  practically  and  in  effect  withdrawn  from  their 
consideration?     .     .     . 

I  am  unable  to  see  how  the  jury  could  have  taken  from 
what  was  said  to  them  aught  else  than  that  they  must  dis- 
regard the  testimony  as  to  defendants'  rules  and  directions 
to  motormen,  not  only  as  creating  a  duty  to  the  public,  but 
also  as  affording  any  evidence  of  what  is  reasonable  care  in  the 
running  of  a  car.  ...  If  such  be  the  fair  effect  of  this 
portion  of  the  charge,  it  was,  in  my  opinion,  misleading,  and 
amounted  to  a  withdrawal  from  the  jury  of  evidence  which 
they  should  have  been  at  least 'permitted,  if  not  directed, 
to  consider.  ...  In  considering  the  question  of  speed  at 
this  point  the  jury  were  in  effect  told  to  deal  with  it  regard- 
less of  the  rule  for  reduction  of  speed  and  the  direction  tha^t 
power  sliould  be  shut  off.  The  instruction  to  the  jury  that 
they  should  pass  upon  the  reasonableness  of  speed,  therefore, 
did  n<:)t,  in  my  opinion,  at  all  counteract  the  effect  of  the 
withdrawal  from  their  consideration  of  the  evidence  as  to 
tlie  rules  and  directions  of  the  company. 

It  seems  impossible  to  say  that  this  misdirection  may  not 
have  had  a  serious  effect  upon  the  opinion  of  the  jury,  not 
merely  upon  the  question  of  primary  negligence,  which  may 
in  the  present  case  be  unimportant,  but  also  upon  the  question 
of  ultimate  negligence  on  the  part  of  defendtots:  Bray  v. 
Ford,  [1896]  A.  C.  44.  Misdirection  being  shewn,  the  party 
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the  verdict  must,  notwithstanding  Rule  785,  shew 
isdireetion  did  not  affect  the  result:  Anthony  v. 
37  L.  T.  X.  S.  433.  The  jury  migltt,  upon*^the 
Lave  found  that,  but  for  the  motomian's  failure 
hut  off  power,  or  to  reduce  speed,  the  momentum 
would  have  been  so  lessened  that  he  could,  witli 
acy  appliances  at  his  command,  have  avoided  run- 
the  plaintiff;  and  they  might  also  have  found,  if 
consider  the  rule  as  to  reducing  speed  and  control 
truction  as  to  shutting  off  power  when  approaching 
hat  such  failure  to  shut  <off  power  and  to  reduce 
legligence. 

>uld  this  be  "  ultimate "  negligence  within  the 
the  rule  holding  a  defendant  liable,  notwithstand- 
utor}'  negligence  of  the  plaintiff,  if  in  the  result 
fendant)  could  by  the  exercise  of  ordinary  care 
d  the  mischief?  This  question  has  been  the  sub- 
?h  keen  discussion.     .     .     . 

nee  to  Davies  v.  Mann,  10  M.  &  W.  546;  Ridley 
ind  North  Western  R.  W.  Co.,  1  App.  Cas.  754; 
;  Law  of  N'egligence  (1901),  sees.  230,  232,  237; 
^Contributory  Negligence,  3rd  ed.,  pp.  36  et  seq. ; 
.  Tilling,  19  Times  L.  R.  539,  20  Times  L.  R. 
lan  and  Redfield  on  the  Law  of  Negligence,  5th 
et  seq. ;  Clerk  and  Lindsell  on  the  Law  of  Torts, 
.  502-5;  Beven  on  Negligence,  2nd  ed.,  pp.  156, 
■^mith  on  Negligence,  2nd  ed.,  p.  232;  Scott  v. 
I  Wicklow  R.  W.  Co.  (1861),  11  Ir.  C.  L.  R. 
:ett  V.  Ball,  4  F.  &  F.  472;  Pollock  on  Torts,  7th 
1 

:reat  majority  of  the  cases  in  which  the  question 
:e  "'  negligence  has  arisen,  the  act  or  omission  re- 
>  constituting  such  negligence  has  not  unnaturally 
[iient  in  time  to  plaintiff's  act  of  contributory 
But  it  seems  repugnant  to  common  sense  to  ex- 
the  application  of  this  wholesome  rule  all  cases  in 
)ugh  after  the  danger  of  the  plaintiff  has  become 
ave  been  apparent,  the  defendant  has  done  every- 
in  his  power  to  avert  the  mischief,  he  failed  to 
sly  because  of  the  continuing  effect  of  some  anter- 
ace  of  his  own.  For  instance,  if  in  the  present 
lants'  car  had  not  been  equipped  with  a  brake  or 
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reversing  machinery,  the  sending  out  of  a  ear  thus  deficient 
would  have  been  an  act  of  negligence  clearly  preceding  in 
point  of  tiifie  any  negligence  of  plaintiff.  If,  excluding  all 
other  negligence  on  the  part  of  defendants,  it  were  clear 
that,  upon  the  emergency  arising  owing  to  plaintiff's  want 
of  care,  the  use  of  the  locking  brake  or  reverse  would  have 
avoided  the  injury,  should  defendants  be  heard  to  say  that 
because  the  want  of  brake  or  reverse  was  due  to  an  ante- 
cedent omission  of  duly  on  their  part,  the  failure  to  avert 
the  mischief  would  not  amount  to  "ultimate'^  negligence? 


.'I 


\  I 


Again,  the  duty  of  defendants  to  plaintiff,  breach  of  whicn 
would  constitute  "  ultimate  "  negligence,  only  arose  when  her 
danger  was  or  should  have  been  apparent.  Prior  to  that 
moment  there  was  an  abstract  obligation  incumbent  upon 
them  to  have  their  car  equipped  with  efficient  emergency 
appliances  ready  and  in  condition  to  meet  the  requirements 
of  such  an  occasion.  .  .  .  Upon  the  emergency  arising, 
that  abstract  obligation  became  a  concrete  duty  owing  to 
plaintiff  to  avoid  the  consequences  of  her  negligence  by  the 
exercise  of  ordinary  care,  breach  of  which  would  constitute 
actionable  negligence.  Up  to  that  moment  there  was  no  sucii 
breach  of  duty  to  plaintiff.  In  that  sense  the  failure  of 
defendants  to  avoid  the  mischief,  though  the  result  of  an 
antecedent  want  of  care,  was  negligence  which  occurred,  in 
the  sense  of  becoming  operative,  immediately  after  the  duty, 
in  the  breach  of  which  it  consisted,  arose.  It  effectively  inter- 
vened between  the  negligence  of  plaintiff  and  the  happening 
of  the  casualty. 

Where,  as  here,  both  plaintiff  and  defendant  are  present  at 
the  time  of  the  occurrence  producing  injury,  the  crucial 
question  appears  to  be — which  of  them  had,  or  but  for  some 
disabling  negligence  of  his  own  would  have  had,  the  last  op- 
portunity to  avoid  the  mischief?  The  duty  of  both  plaintiff 
and  defendant,  each  to  avoid  the  consequences  of  negligence 
on  the  part  of  the  other,  is  the  same.  Where  negligence  of 
the  plaintiff  is  established,  if,  after  the  peril  is  imminent,, 
both  plaintiff  and  defendant  might  by  the  exercise  of  ordinar}- 
eare  avoid  the  casualty,  the  plaintiff  cannot  recover.  If, 
without  any  fault  of  his  own,  neither  could  then  avoid  the 
catastrophe,  again  the  plaintiff  cannot  recover;  he  is  in  the 
like  plight  if  he  alone  could,  or  but  for  his  own  fault  might 


Digitized  by 


Google 


tiKENNER  V,  TORONTO  R.  W,  CO. 


207 


vented  the  mischief.  But  if,  in  like  circum- 
t'endant  alone  could,  or  but  for  his  own  default 
from  so  doing  might,  have  avoided  the  casu- 
be  held  liable.     .     .     . 

class  of  cases  where  a  situation  of  imminent 
created  either  by  the  joint  negligence  of  both 
iefendant,  or,  it  may  be,  by  that  of  the  plain- 
rhich,  after  the  danger  is  or  should  be  appar- 
,  period  of  time  of  some  perceptible  duration 
both  or  either  may  endeavour  to  avert  the 
bastrophe.  The  negligence  that  created  the 
still  operative  in  one  sense,  has,  in  another 
5elf  and  ceased  to  operate.  It  has  given  place 
[?ape  its  consequences.  Such  efforts,  within  the 
lary  care,  it  is  the  duty  of  both  plaintiff  and 
iiake.  If,  from  no  other  cause  than  the  nature 
n  itself,  such  efforts  duly  made  prove  unsuc- 
gh  the  incapacity  of  the  person  making  them 
0  be  due  to  the  negligence  which  created  the 
iril,  that  negligence  at  this  stage  bears  to  such 
ler  the  relation  of  a  remote  cause  or  cause  sine 
that  of  a  proximate  and  efficient  cause.  But  if, 
ig  the  difficulties  of  the  situation,  efforts  to 
luly  made  would  have  been  successful  but  for 
ited  incapacity  which  rendered  such  efforts 
;he  negligence  that  produced  such  a  state  of 
►t  merely  part  of  the  inducing  causes — a  remote 
je  merely  sine  qua  non — it  is,  in  very  truth,  the 
•roximate,  the  decisive  cause  of  the  incapacity, 
of  the  mischief. 

>  English  or  Canadian  authority,  so  far  as  I  am 
is  inconsistent  with  the  judgments  of  Piggott, 
zgerald,  B.,  in  the  Irish  Court  of  Exchequer, 
ablin  and  Wicklow  R.  W.  Co.,  11  Ir.  C.  L.  R. 
w  there  taken  and  so  well  expressed  in  Smith  on 
id  indorsed  sub  modo  by  Pollock,  appeals  to 
ly  sound.  Moreover,  to  permit  incapacity 
3  default  of  the  defendant  himself  to  serve  as 
■  a  failure  to  prevent  injury  to  the  plaintiff, 
ye  otherwise  inexcusable,  savours  of  injustice. 

ut  hesitation,  because  of  the  volume  of  Ameri- 
opposed  to  this  view  and  of  the  manifest  diffi- 
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culty  which  it  may  occasion  in  some  cases  in  drawing  a  clear 
distinction  between  primary  and  ultimate  negligence,  I  have 
reached  the  conclusion  that  negligence  of  a  defendant  in- 
capacitating him  from  taking  due  care  to  avoid  the  conse- 
quences of  the  plaintiff^s  negligence,  may,  in  some  cases, 
though  anterior  in  point  of  time  to  the  plaintiff^s  negligence, 
constitute  ultimate  negligence,  rendering  the  defendant 
liable  notwithstanding  a  finding  of  contributory  negligence 
of  the  plaintiff.  Such  anterior  default  of  the  defen- 
dant is,  in  my  opinion,  "  ultimate ''  negligence  when 
it  renders  inefficient  to  avert  injury  to  the  plain- 
tiff means  employed  by  the  defendant  after  danger  be- 
came apparent,  and  which  would  otherwise  have  proved  ade- 
quate to  prevent  the  mischief,  or  renders  the  defendant  wholly 
incapable  of  employing  such  means,  though  time  was  afforded 
for  his  using  ihem  efficaciously  but  for  such  disabling  negli- 
gence. 

In  the  present  ease  it  is  clear  upon  the  motorman's  own 
story  that  after  plaintiff's  danger  became  apparent  to  him, 
there  was  a  period  of  time,  short  it  may  be,  but  distinctly 
perceptible,  in  which  the  motorman  endeavoured  to  avoid 
running  down  the  girl  by  lessening  the  momentum  of  his 
car.  The  situation  in  which  plaintiff  found  herself  was 
apparently  such  that  her  efforts  at  self-preservation  after  the 
peril  became  imminent  were  futile  because  of  the  intrinsic 
difficulties  of  her  position.  It  may  be  that  the  motorman's 
efforts  were  likewise  unsuccessful  solely  because  of  the  diffi- 
culty of  the  situation  then  developed.  But,  having  regard 
to  the  facts  that  another  moment  of  time  would  have  enabled 
the  unfortunate  girl  to  have  escaped ;  that  the  momentum  of 
a  car  with  power  thrown  off  will  be  considerably  reduced  in 
running  127  feet,  or  even  87  feet;  that  it  was  admitted  by 
the  motorman  that  power  was  not  thrown  off  until  the  car 
was  87  feet  west  of  the  south-west  corner  of  the  Osgoode  Hall 
property;  and  that  there  was  evidence  upon  which  a  jury, 
had  it  not  been  withdrawn  from  them,  might  have  found  that 
it  was  negligent  not  to  have  had  the  power  off  when  the  car 
was  40  feet  to  the  ea^t  of  that  corner,  or  at  least  before  it 
})assed  the  corner — it  seems  impossible  to  say  that,  had  this 
issue  been  presented  for  their  consideration  with  all  the  evid- 
ence bearing  upon  it,  and  under  a  charge  defining  "  ultimate  "' 
negligence,  as  outlined  above,  the  jury  might  not  have  found 
that,   notwithstanding  her  contributor}^  negligence,  defend- 
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ante  might  in  the  result  by  the  exercise  of  ordinary  care  have 
avoided  injur}^  to  plaintiff.  An  important  part  of  the  evid- 
ence was  unfortunately  withdrawn,  in  my  opinion  impro- 
perly, from  the  consideration  of  the  jury;  and,  though  the 
learned  Judge  did  not  in  terms  direct  the  jury  that  ultimate 
negligence  of  the  defendants  must  consist  in  some  new  physi- 
cal act  or  omission  of  the  motorman  subsequent  to  plaintiirs 
danger  becoming  apparent,  that  is  the  purport  and  effect  of 
all  that  he  said  upon  this  branch  of  the  case. 

For  these  reasons  1  regard  the  verdict  and  the  judgment 
founded  upon  them  as  unsatisfactory,  and  1  would  set  them 
aside  and  direct  a  new  trial  of  this  action.  But,  inasmuch  as 
the  attention  of  the  trial  Judge  was  not  clearly  directed  by 
counsel  to  the  bearing  upon  the  question  of  ultimate  negli- 
gence of  the  portion  of  his  charge  which  is  in  my  opinion 
unsatisfactor}',  and  disregard  of  the  rule  as  to  reducing  speed 
and  the  direction  as  to  shutting  off  power  when  approaching 
crossings  is  not  alleged  as  a  ground  of  negligence  upon  the 
record  (though  evidence  upon  these  matters  was  admitted 
without  objection),  costs  of  the  former  trial  and  of  this 
appeal  should  be  costs  in  the  cause. 

Clute,  J.,  concurred.  His  written  opinion  waa-  based 
upon  the  same  grounds  as  that  of  Anglix,  J. 

MrLOGK,  C..J,  also  concurred. 


^GBE,  J.  January  26th,  1907. 

TRIAL. 

MANES  TAILOKING  CO  v.  WILLSON. 


^.my  —  Subscription  for  Shares  —  Allotment — Notice — 
Waiver-Tissue  of  Preference  Shares — Necessity  for  By- 
kw-^Resolution  of  Directors — Companies  Act — Promis- 
sory Note  for  Price  of  Shares — Failure  of  Consideration, 


Action  on  a  promissory  note  for  $1,500,  dated  15th  April 
1904,  made  by  defendant,  payable  10  days  after  date,  to  the 

^OL.  IX.  O.W.B.    NO.  3—14 
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order  of  "  The  Manes  Tailoring  Co.,"  at  the  Imperial  Bank 
of  Canada. 

Magee,  J.: — Defendant  pleads  that  the  note  was  given 
for  the  amount  of  150  shares  of  preferred  stock  in  the  plain- 
tiflf  company,  which  he  made  application  for,  but  that  he 
cancelled  the  application  before  allotment,  and  that  no  allot- 
ment was  ever  made,  and  no  notice  of  allotment  given,  and 
that  plaintiffs  are  not  holders  for  value. 

He  also  pleaded  that  the  note  and  application  were  ob- 
tained by  fraudulent  misrepresentation  by  plaintiffs'  agent 
.  .  .  but  he  offered  no  evidence  to  substantiate  these 
allegations. 

The  evidence  shewed  that  one  Nixon  was  employed  by 
plaintiffs  as  an  agent  to  sell  for  them  shares  in  their  capital 
stock.  On  15th  April,  1904,  Nixon  received  from  defen- 
dant a  subscription  made  out  on  a  printed  form  of  the  com- 
pany for  150  shares.  The  subscription  is  as  follows:  "To 
the  Manes  Tailoring  Company,  Limited.  I,  the  under- 
signed, do  hereby  subscribe  for  150  shares  of  the  preferred 
capital  stock  of  the  Manes  Tailoring  Company,  Limited, 
which  stock  will  receive  out  of  the  earnings  and  profits  of 
the  company  a  dividend  up  to  8  per  cent,  before  any  allot- 
ment of  dividends  or  profits  shall  be  declared  to  the  com- 
mon stock,  and  I  do  .  .  .  covenant,  promise,  and  agree 
with  the  said  company  to  pay  on  the  date  hereof  $10  for 
each  share  subscribed  for,  or  such  lesser  number  as  may  be 
allotted.  In  witness  whereof  I  have  hereunto  set  my  hand 
and  seal  this  15th  April,  1904."  This  was  signed  and  sealed 
by  defendant. 

With  this  subscription  and  for  the  amount  of  the  shares, 
which  are  $10  each,  defendant  at  Newmarket  delivered  to 
Nixon  the  promissory  note  sued  upon.  Nixon  delivered  both 
documents  to  the  companv^s  vice-president  at  the  company's 
office  in  Toronto  on  16th  April,  1904,  and  the  latter  at  once 
directed  that  150  preferred  shares  be  placed  to  the  credit 
of  defendant  in  the  company's  stock  ledger,  which  was  done. 
This  the  vice-president  considered  an  allotment. 

On  19th  April  defendant  wrote  Nixon  that,  as  unfor- 
tunate circumstances  had  turned  up  since  seeing  him,  he 
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jed  to  withdraw  his  application  and  note  at 
isking  him  to  return  them  by  mail,  and  pro- 
[  him  $10  for  the  trouble  he  had  been  at. 

I  the  same  date,  19th  April,  signed  by  plain- 
sident,  was  sent  addressed  to  defendant  at 
aforming  him  that  his  application  had  been 
the  stock  allotted  and  placed  to  his  credit  on 
;  books,  and  that  his  note  was  being  placed 
;rial  Bank,  where  he  would  meet  the  amount 
L  later  than  28th  April.  It  does  not  appear 
e  that  letter  was  sent  the  company  had  been 
efendant^s  letter  to  Nixon,  but  the  vice-presi- 
n  the  letter  on  the  day  of  its  date. 

!Lpril  Mr.  Lloyd,  a  solicitor,  on  defendant's 
0  the  company's  office  and  saw  the  manager 
him  that  defendant  would  not  take  the  stock, 
hat  it  had  been  allotted  to  defendant. 

le  same  day  a  special  meeting  of  directors  was 
resolution  was  passed  that  the  defendant's 
'  150  shares  of  the  preferred  capital  stock  of 
)e  accepted,  the  allotment  of  the  shares  con- 
e  certificate  be  duly  issued  for  the  shares  on 
le  note  given  for  the  .  .  .  $1,500.  At 
►re  that  meeting  was  called,  the  manager  knew 
letter  to  Nixon  of  19th  April. 

ny  was  incorporated  on  13th  November,  1902, 
ario  Companies  Act.  The  letters  patent  .  .  . 
ence  to  preferred  stock,  and  name  5  persons 
directors.     .     .     . 

to  sees.  22,  26.  32,  33,  41,  45,  46,  47,  of  the 

iny  had  their  first  general  meeting  of  share- 
th  November,  1902.  All  existing  sharehold- 
say,  the  5  persons  named  as  provisional  direc- 
sent.  It  was  moved,  seconded,  and  unanim- 
that  the  number  of  directors  of  the  coT^pany 
upon  4  of  the  provisional  directors  were 
Ts.  Another  motion  was  carried  authorizing^ 
to  carry  into  effect  some  preliminary  agree- 
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ment  as  to  the  subscribed  stock,  with  full  authority  to  ar- 
range for  terms  and  conditions  of  sale  of  stock,  preferred 
and  common,  and  allot  and  dispose  of  the  same  on  sueH 
terms  as  they  regard  best  in  the  interest  of  the  company. 

Thereupon  the  4  directors  immediately  held  a  meeting 
and  elected  a  president,  vice-president,  and  manager,  and 
on  motion  a  "  form  of  application  for  preferred  stock  "  wa5 
adopted  (being  the  same  form  which  defendant  signed  as 
already  mentioned).  It  was  then  moved,  seconded,  and  car- 
ried "  that  we  offer  for  sale  not  more  than  1,500  shares  of 
the  company  to  be  sold  as  preferred  stock  of  the  company 
at  par  value  of  $10  per  share,  on  which  the  said  preferred 
stock  shall  receive  out  of  the  net  profits  as  declared  by  the 
directors  of  the  business  of  the  company  each  year  the 
whole  amount  thereof  until  the  said  profits  of  the  company 
shall  be  equal  to  a  dividend  on  the  preferred  stock  sold  at 
time  of  declaring  dividends  from  year  to  year,  and  that  no 
dividend  shall  be  applied  to  the  common  stock  of  the  com- 
pany until  such  prolits  shall  exceed  a  sum  equal  to  8  per 
cent,  on  such  preferred  stock  as  sold — the  surplus  profits 
over  and  above  said  dividend  of  8  per  cent,  shall  be  wholly 
applied  as  dividend  on  the  subscribed  common  stock." 

It  was  then  moved,  seconded,  and  carried  "  that  the  code 
of  by-laws  prepared  and  presented  be  adopted  subject  to 
confirmation  by  the  shareholders  in  following  term  '" — set- 
ting out  by-laws  numbered  1  to  22  inclusive.  Of  these  by- 
law No.  7  provides  that  the  company's  affair.*?  shall  be  man- 
fjged  by  a  board  of  "  not  less  than  4  directors.'"  Then  a 
motion  was  carried  that  a  commission  of  10  per  cent,  be 
paid  for  sales  of  preferred  stocfk. 

I  111  mediately  after  this  directors'  meeting,  the  share- 
holders' meeting  was  resumed,  all  shareholders  being  pres- 
ent. "  The  full  minutQs,  resolutions,  etc.,  of  the  board  of 
directors  were  presented  to  the  shareholders  by  the  secre- 
tary/' and  on  motion  "  the  whole  was  confinned  unanim- 
ously," and  another  motion  was  carried  giving  the  directors 
full  power  to  make  all  necessary  arrangements  for  sale  of 
stock  and  to  do  all  necessary  things  incidental  to  the  sale 
of  stock  and  conduct  of  business. 

On  9th  February,  1904,  the  first  annual  general  meeting 
of  the  company  was  held,  at  which  it  is  stated  985  shares 
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were  represented.  A  motion  was  then  carried  that  "  the 
shareholders  approve  and  confirm  the  sale  by  the  directors 
of  $3,900  of  the  preferred  capital  stock  of  the  company, 
and  hereby  authorize  the  directors  to  make  any  further  sales 
of  the  said  preferred  capital  stock  that  they  may  deem 
necessary  in  the  interest  of  the  company."  Another  motion 
was  also  carried,  that  a  dividend  of  8  per  cent,  be  paid  on 
the  preferred  stock  of  the  company  as  referred  to  in  the 
directors^  report,  and  that  the  manager  be  instructed  to 
issue  cheques  for  the  amount. 

On  6th  April,  1904,  at  a  special  meeting  ^of  directors,  2 
applications  for  preferred  shares  were  accepted,  and  ap- 
parently no  other  business  done.  On  25th  April,  as  already 
mentioned,  defendant's  application  was  accepted  by  the 
directors  at  a  special  meeting  at  which  no  other  business 
was  done. 

There  does  not  appear  to  have  been  any  delegation  by 
the  board  of  directors  to  the  vice-president  or  any  one  else 
of  the  power  of  allotting  stock,  and  in  the  only  instances 
referred  to  the  allotment  was  made  by  the  board.  .  .  . 
1  do  not  think  that  by-laws  9,  13,  and  14,  as  to  the  duties 
of  the  president,  vice-president,  and  manager,  depute  it, 
assuming  the  right  to  exist.  As  to  the  right,  see  Hutton 
T.  Scarborough  Cliff  Hotel  Co.,  4  D.  J.  &  S.  672;  Angus  v. 
Gas  Meter  Co.,  [1897]  1  Ch.  361;  HilPs  Case,  10  0.  L.  R. 
501,  6  O.W.E.  606;  3  Edw.  VII.  ch.  7,  sec.  35;  Re  Pakenham 
Pork  Packing  Co.,  4  0.  W.  R.  22;  and  Re  Bolt  and  Iron  Co., 
10  P.  R.  434.  I  therefore  find  that  there  was  no  allotment 
until  25th  April.  But,  as  the  subscription  was  under  seal, 
with  an  absolute  covenant  by  defendant  to  pay,  his  notifica- 
tion of  withdrawal  could  have  no  effect:  Xelson  Coke  and 
Gas  Co.  V.  Pellatt,  4  0.  L.  R.  481,  1  0.  W.  R.  595;  Re  Pro- 
vincial Grocers  Limited,  10  0.  L.  R.  705,  6  0.  W.  R.  744. 

Then  was  there  stock  of  the  character  subscril)ed  for  in 
existence?  The  only  authority  relied  upon  for  issue  of 
preferred  shares  is  that  given  at  the  meetings  of  sharehold- 
ers and  directors  on  27th  Novmber,  1902.  For  plaintiffs  it 
was  urged  that  the  motion  for  the  issue  of  preferred  shares 
which  was  carried  at  the  directors^  meeting  amounted  to  a 
by-law%  though  in  form  only  a  resolution.  Indeed  the  vice- 
president  says  now  that  it  was  intended  as  a  by-law,  and  the 
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solicitor  is  of  the  impression  that  it  was  prepared  as  part  of 
the  by-laws.  The  vice-president  says  that  the  company's 
seal  is  afiixed  to  by-laws,  but  not  to  resolutions.  It  is  not 
shewn  that  the  seal  was  affixed  to  this  one.  More  than  that, 
immediately  after  passing  it,  the  board  proceeded  to  pass 
"  by-laws  "  expressly  so  called,  and  these  are  numbered  and 
commence  with  No.  1,  not  No.  2,  and  they  are  passed  sub- 
ject to  confirmation  by  the  shareholders,  whereas  nothing 
about  confirmation  is  said  in  the  resolution. 

Section  77  of  the  Ontario  Companies  Act  requires  that  a 
book  or  books  be  kept  containing  the  minutes  of  the  meet- 
ings and  the  by-laws  duly  authenticated,  and  such  minutes 
shall  be  verified  by  the  presiding  officer  of  the  company. 
This,  I  think,  means  that  the  by-laws  axe  to  be  entered  by 
themselves,  and  not  merely  as  part  of  the  minutes.  It  does 
not  appear  whether  that  was  done.  The  Act  does  n^t  re- 
(juire  any  particular  form  for  a  by-law.     .     .     . 

[Reference  to  Drake  v.  Hudson  Eiver  R.  R.  Co.,  7  Barb. 
(N.Y.)  508.] 

Assuming  for  the  moment  that  it  was  in  form  sufficient, 
the  Act  requires  that  it  be  passed  by  the  directors  first  and 
then  confirmed  by  the  shareholders.  It  was  passed  by  a 
board  of  directors,  but  that  board  consisted  of  only  4,  ap- 
parently in  pursuance  of  the  resolution  of  shareholders 
passed  earlier  on  the  same  day  and  the  election  thereunder. 
The  number  of  directors  in  the  letters  patent  was  5,  and 
the  proceedings  for  reduction  of  the  number  under  sec.  45 
had  not  been  taken.  It  may  be  said  that  by  the  unanimous 
consent  at  the  shareholders'  meeting,  at  which  every  person 
then  interested  in  the  company  was  present,  a  full  board 
and  the  shareholders  combined:  as  to  which  see  People  v. 
Sterling  Burial  Case  Co.,  82  111.  457;  State  Savings  Associa- 
tion V.  Nixon-Jones  Co.,  25  Mo.  App.  642;  and  see  Regina 
V.  Westwood,  2  Dow.  &  CI.  21,  4  B.  &  C.  781,  as  to  general 
powers  of  shareholders.  But  here  the  shares  were  created 
with  equal  rights  by  the  legislature  (see  Hutton  v.  Scar- 
borough Cliff  HotelCo.,  4  D.  J.  &  S.  672),  and  it  has  pre^ 
scribed  for  the  change  of  those  rights,  for  what  the  Lord 
Chancellor  in  the  last  mentioned  case  calls  "  an  essential 
alteration  of  the  basis  of  the  company ,^^  a  mode  involving 
consideration  twice  by  two  different  bodies  acting  in  differ- 
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IS.  .  .  .  In  this  respect,  also,  1  consider  that 
lents  of  the  Act  were  not  complied  with. 

iting  that  it  was  duly  passed,  was  it  really  a  by- 
ii  as  the  Act  requires,  or  was  it  only  in  sub- 
ilution  ?     A  by-law  is  defined  as  "  a  rule  or  law 

1  corporation  or  association  for  the  regulation 
tions  and  concerns  and  of  the  rights  and  duties 
irs  among  themselves  :^^  5  Am.  &  Eng.  Encyc.  of 
.,  p.  87.  And  it  is  there  said  that  a  resolution 
rdinarily  to  reach  special  and  individual  cases, 
r-law  to  be  valid  must  operate  generally.  See 
n  on  Corporations,  sees.  935,  936. 

2  of  the  Companies  Act  authorizes  a  by-law  for 
id  issuing  any  part  of  the  capital  stock  as  pre- 
k."  Above  all  things,  in  the  interest  of  the 
oth  of  common  and  preferred  shares,  certainty 
imber  who  would  have  preference  is  of  prime 
[1  the  legislature  does  not  allow  the  cancellation 

shares  actually  issued  without  the  sanction  of 
ry  letters  patent.  This  resolution  does  not 
pecilied  number  of  shares  as  preferred  shares, 
o  "  offer  for  sale  not  more  than  1,500  shares.'^ 
s  still  more  important  in  view  of  some  evidence 
»  vice-president  that  it  was  not  intended  that 

stock  should  get  all  profits  over  8  per  cent., 
3te  that  he  also  says  that  the  preference  is  only 
r  by  itself,  not  for  all  years.  The  resolution 
;ain  not  only  the  amount  of  preferred  stock,  but 
unt  of  common  stock.  It  is  not  the  same  as  if 
d  shares  were  fixed  at  1,500  and  only  part  of 
That  at  least  would  limit  the  common  stock 
ires,  and  a  purchaser  of  common  stock  would 
lany  might  have  to  share  with  him  in  the  sur- 
The  resolution  of  the  directors  has  indeed 
laracter  of  a  recommendation  of  policy  to  be 

or  of  a  temporary  resolution  of  the  number 
tly  placed  on  the  market,  than  one  of  finality, 
son,  I  think  it  is  really  a  resolution,  and  not  a 
bhat  if  it  can  be  called  a  by-law  it  does  not  com- 

22.     .     .     . 

dant's  covenant  only  bound  him  to  pay  for  such 
ribed  for  as  should  be  allotted  to  him,  and  there 
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were  none  to  allot,  there  has  been  a  total  failure  of  con- 
sideration for  the  note. 

There  was  no  notice  of  allotment  given  after  the  direc- 
tors' meeting  of  25th  April,  but  defendant  waived  that  by 
Mr.  Lloyd's  notification  of  the  manager  that  he  would  not 
pay.     .     .     . 

Action  dismissed  with  costs. 
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No.  4 


PIASTER.  January  28th,  1907. 

0HAMBEB8. 

JOHNSTON  V.  JOHNSTON. 

Wife — Interim  Alimony  arid  Disbursements — 
of  Valid  Qiarriage — Am^ount  Allowed, 

plaintiff  for  interim  alimony  and  disburse- 


or  plaintiff, 
for  defendant. 

er: — The  parties  were  admittedly  married  on 
and  lived  together  as  man  and  wife  for  some 
3y  then  separated,  and  plaintiff  went  to  reside 
er,  with  an  allowance  of  $4  a  week  from  lier 
:  this  was  discontinued  after  3  months,  and 
tion  for  alimony  was  brought  on  24th  October, 
interim  alimony  and  disbursements  was  made 
Qber,  which  stood  over  to  allow  plaintiff  to  be 
lefendant  alleges  that  plaintiff  had  been  pre- 
d  in  1878  to  one  Stratford,  who  was  still  alive 
re  was  no  issue  apparently  of  either  marriage. 
)m  plaintiff^s  depositions  that  she  was  living 
a  1878,  being  then  14  years  of  age.  She  then 
atford  to  New  York,  where  they  were  mar- 
t  least  believes.  After  about  a  year  she  went 
divorced  on  her  husband's  application,  as  she 
She  says  she  had  some  sort  of  certificate  of 

.  vr.  I   -l.'i 
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this,  which  she  shewed  defendant  and  then  burnt  in  hi 
presence.  Plaintiff  further  says  that  she  informed  defer 
dant  of  all  these  facts  l>efore  their  marriage — '*'  there  wasn 
anything  kept  from  him — he  saw  the  divorce  papers — I  tol 
him  everything,  told  him  my  life  from  beginning  to  end." 

I  am  not  aware  of  any  case  of  this  kind,  where     . 
a   previous  marriage,  followed  by  an  alleged  divorce,   ha 
been  set  up  as  an  answer  to  a  motion  for  interim  alimony 

It  was  argued  for  defendant  that  plaintiff  had  put  hei 
self  out  of  Court  by  admitting  a  prior  marriage,  and  tha 
she  must  displa<?e  this  by  shewing  a  valid  divorce  before  an; 
order  could  be  made  in  her  favour. 

It  was  said  in  reply  that  for  the  present  her  whol 
testimony  must  be  taken  together,  and  if  the  marriage  wa 
assumed  to  l>e  legal  so  must  also  the  alleged  divorce.  It  wa 
pointed  out  that  her  statement  that  she  had  fully  informe< 
defendant  of  these  facts  was  not  denied  and  that,  whateve 
might  be  the  final  decision  at  the  trial,  she  was  at  least  en 
titled  to  an  opportunity  of  establishing  her  claim. 

The  decisions  in  Walker  v.  Walker,  10  P.  R.  633,  ant 
Thrower  v.  Thrower,  3  0.  W.  R.  541,  seem  to  shew  that  th< 
order  should  be  made.  I  refer  especially  to  what  the  Chan 
cellor  said  in  the  former  case  at  p.  634.     .     .     . 

It  is  a  case  for  moderation  in  amount,  and  $4  a  week  and 
$30  for  disbursements  \inll  be  all  that  should  be  allowed,  anc 
the  trial  should  take  place  as  soon  as  possible. 


Cartwright.  ^Master. 


January  28th,  1907. 


r  1 


CHAMBERS. 

ATTORXP]Y-GENERAL  ex  rel.  BOULTER  v.  TOWN  OF 
BRAMPTON. 

Stay  of  Proceedings — Action  against  Municipal  Corporation 
— Injunction  against  Illegal  Acts  —  Attorney-General — 
Validating  Legislation — Application  for. 

Motion  by  defendants  to  stay  the  action  until  a  pending 
application  for  an  enabling  statute  should  be  disposed  of. 
The  action  was  brought  to  restrain  defendants  from  proceed- 
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ing  to  do  certain  things  (alleged  to  be  ultra  vires)  so  as  to 
comply  with  the  terms  of  an  offer  of  $10,000  made  by  Mr. 
Andrew  Carnegie  for  the  erection  of  a  public  library  in  the 
town  of  Brampton. 

T.  J.  Blain,  for  defendants. 

E.  D.  Armour,  K.C.,  for  plaintiff. 

The  Mastek: — It  is  not  easy  to  form  an  opinion  as  to 
the  yiew  of  the  majority  of  the  ratepayers.     The  town  council 
I'aseed  a  resolution  on  15th  October  instructing  the  applica- 
tion to  the  legislature,  in  consequence  of  the  letter  of  8th 
September  from  plaintiff^s  solicitors  notifying  them  of  this 
action  being  in  contemplation.     The  necessary  fiat  was  grant- 
ed only  on  26th  December,  and,  no  doubt,  was  strenuously 
opposed.    Then  at  the  elections  of  7th  instant  the  relator 
was  elected  a  member  of  the  council.     If  the  majority  were 
of  his  opinion  on  this  point,  it  might  be  presumed  that  any 
defence  would  be  abandoned,  and  the  application  to  the  legis- 
lature would  be  withdrawn.     As  it  is,  it  must  be  presumed 
that  when  the  fiat  was  granted  the  Attorney-General  was 
satisfied  that  the  action  was  reasonable.     He  might  still  have 
control  over  it.     To  him  this  application  should  be  made.     I 
cannot  see  any  ground  upon  which  the  Court  can  be  asked  to 
i^tay  the  action.     It  is  at  least  uncertain  whether  any  enabling 
Act  will  be  passed.     The  possibility  that  the  application  may 
te  successful  is  not  a  sufficient  ground,  and  the  motion  must 
be  dismissed  wath  costs  to  plaintiff  in  the  cause.     But  the  .time 
for  defendants  to  plead  will  be  extended  to  6th  February  to 
enable  them  to  make  such  application  to  the  Attorney-Gen- 
eral as  they  may  be  advised. 


^Jagee,  J.  January  28th,  1907. 

TEIAL. 

MITCHELL  V.  COLONIAL  INVESTMENT  AND  LOAN 

CO. 

Mortgage — Building  Society  —  Terminating  Shares  —  Pcuy- 
ment— -Interest  —  Amount  Necessary  to  Discharge  Mort- 
gage— Accelerated  Payments. 

Action  to  recover  alleged  overpayments  made  under  pro- 
test by  plaintiff  to  defendants  to  obtain  a  discharge  of  a  mort- 
gage made  by  one  Manning  to  the  Ontario  Permanent  Build- 
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ing  and  Loan  Association,  and  assigned  to  defendants,  < 
land  deeded  by  Manning  to  plaintiff  subject  to  the  mortga^ 

H.  M.  East,  for  plaintiff. 

A.  McLean  Macdonell,  for  defendants. 

Magee,  J. : — It  is  said  that  the  mortgagee  association  we 
incorporated  under  the  statutes  relating  to  building  societic 
The  mortgage  was  dated  8th  February,  1900,  and  recited  th 
the  mortgagor  Manning  was  then  a  member  of  and  the  hold 
of  11  shares  in  the  association,  and  had  applied  to  them  f 
a  loan  of  $1,100,  and  the  association  had  agreed  under  the 
rules  and  by-laws  to  advance  that  sum  in  respect  of  the  1 
shares,  upon  his  executing  the  mortgage  to  secure  the  pa; 
ment,  under  the  said  rules  and  by-laws,  of  the  monthly  su' 
scriptions,  fines,  premiums,  interest,  and  other  moneys  ther 
inafter  mentioned,  and  that  the  mortgagor  had  agreed  1 
^  assign  the  shares  to  the  association  and  to  execute  the  mor 
gage  as  security  for  the  due  performance  of  his  obligations  i 
the  association  and  compliance  with  the  said  rules  and  b; 
laws.  The  lands  are  mortgaged  thereby  to  the  association  i 
pursuance  of  the  said  agreement  and  in  consideration  ( 
$1,100,  being  the  full  amount  of  $100  in  respect  of  eacli  c 
the  said  11  shares,  now  paid  to  the  mortgagor  out  of  th 
funds  of  the  association.  Shortly,  the  effect  of  the  mortgag 
is,  that  it  will  be  void  on  payment  of  $1,100  on  1st  Novembei 
1912,  with  interest  at  the  rate  of  10  4-5  per  cent,  per  annun 
payable  monthly,  on  the  1st  day  of  each  month ;  but,  if  15 
payments  of  $13.20  each  be  punctually  made  on  the  1st  da 
of  each  month,  they  will  be  accepted  in  satisfaction  and  th 
mortgage  will  be  void.     .     .     . 

There  was  not  here  any  representation  by  defendants  tha 
they  would  allow  the  pre-payment  on  any  particular  basis  o 
at  any  particular  rate  of  discount.  They  simply  stated  ai 
amount  which  they  would  accept,  and  it  was  for  plaintiff  t 
comply  with  their  terms,  or  keep  her  money  until  she  coul( 
have  the  right  to  make  them  take  it — ^whether  under  the  mort 
gage  or  the  plan  of  operations,  by-laws,  etc.  As  there  is  n< 
dispute  about  payments,  the  only  other  possible  credits  whici 
might  exist  would  be  profits  in  the  association,  but  no  evi 
dence  was  given  that  there  w^ere  or  could  be  any  profits,  and  1 
can  hardly  infer  any  from  the  statement  .  .  .  that  th( 
association  had  gone  into  liquidation.  Plaintiff  does  not  in 
deed  make  any  claim  for  profits  or  base  her  action  thereon. 
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Counflel  for  plaintijBF  contended  that  she  was  entitled  to 
relief  because  defendants  had  taken  an  assignment  of  the 
land  mortgage  without  getting  an  assignment  of  the  shares. 
Whatever  ground  for  objection  to  paying  them  or  to  their 
threatened  foreclosure  suit,  it  is  no  ground  for  the  present 
action,  and  the  shares  are  now  worthless,  all  the  value  there- 
of having  been  applied  in  reduction  of  the  mortgage,  in  pur- 
suance of  the  plan  of  operations  which  she  cites  and  invokes. 

Can  it  be  said  that  plaintiff  was  not  getting  a  privilege  or 
favour  from  defendants  in  being  allowed  to  pay  in  advapce? 
The  mortgage  made  the  whole  principal  due  on  default  in 
payment  of  interest,  and  defendants  were  entitled,  if  they  so 
chose,  to  bring  an  action  to  recover  it.  The  Court  of  Ap- 
peal has  held  in  McFadden  v.  Brandon,  8  0.  L.  E.  610,  4  0. 
W.  R.  349,  that  the  Statute  of  Limitations  runs  from  such 
default,  and  the  mortgagee  may  thus  be  compelled  by  the 
default  of  the  mortgagor  to  bring  his  action  for  his  own  pro- 
tection long  before  the  money  would  otherwise  be  payable. 
But  to  extend  that  so  as  to  compel  the  mortgagee  to  accept  his 
money  in  consequence  of  the  mortgagor's  default  would  be 
to  enable  the  latter  to  take  advantage  of  his  wrong,  and  re- 
pudiate the  bargain  at  his  own  pleasure.  K.  S.  0.  1897  ch 
121,  sec.  17,  which  allows  overdue  mortgages  to  be* paid  with- 
out notice  and  without  extra  interest,  expressly  states  ihj-.t 
it  is  not  to  apply  to  principal  which  becomes  due  by  reason  of 
default  in  payment  of  interest  or  instalments. 

Then  were  defendants  precluded  from  asking  anything 
more  than  the  principal  and  the  interest  to  the  date  of  pay- 
ment, in  view  of  their  letter  to  Manning  of  17th  Februaiy, 
1903,  as  to  foreclosure  ?  It  does  not  ask  payment  of  priiu:i- 
pal,  but  speaks  of  the  arrears,  and  suggests  a  substantial  pay- 
ment, which  means,  I  take  it,  a  substantial  payment  on  ac- 
count of  the  arrears.  It  makes  no  reference  to  the  fact  that 
the  default  made  the  principal  payable.  It  is  such  a  letter 
M  might  be  written  if  there  were  no  such  clause  in  the  mort- 
g^-  It  should  therefore  be  considered  apart  from  that 
clause.  Does  a  threat  of  foreclosure  proceedings  if  instal- 
ments of  interest  be  not  paid  amount  to  a  demand  of  the 
▼hole  principal  though  not  yet  payable  ?     .     .     . 

[Beference  to  Cruso  v.  Bond,  1   0.  II.  384;  Green  v. 
Adams,  2  Ch.Ch.  134.] 
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I  do  not  see  that  the  letter,  if  it  could  be  held  to  have  1 
effect  of  an  action  actually  begun,  implies  an  election  to  hi 
the  whole  aanount  paid. 

Then  was  there  any  compulsion  upon  plaintiff?  There 
no  evidence  that  the  letter  to  Manning  ever  came  to  the  knc 
ledge  of  herself  or  her  solicitor  before  the  pa}Tnent  or  b€f< 
action.  The  payment,  so  far  as  is  shewn,  followed  defei 
ants'  letter  of  4th  February  and  Mr.  East's  of  20th  Feb: 
ary  in  natural  sequence,  and  was  purely  voluntary  so  far 
she  was  concerned. 

Plaintiff  has  been  made  to  pay  what,  considering  the  c 
rent  rates,  was  very  high  interest;  but  she  bought  the  p 
perty  with  the  knowledge  that  the  mortgage  called  for 
Judging  from  defendants'  agreement  for  purchase  of 
mortgages,  they  paid  more  for  it  than  they  received.  Tl 
are  not  responsible  for  the  grossly  fallacious  *^  estimates  " 
the  mortgagees'  pamphlets,  or  I  would  not  feel  at  liberty 
allow  them  costs. 

As  it  is,  the  action  is  dismissed  with  costs. 


Britton,  J.  January  28th,  19 

TRIAL. 

COOLEDGE  V.  TORONTO  R.  W.  CO. 

Street  Railways — Injury  to  Passenger  Alighting  froim  Ca 
Negligence — Contributory  Negligence — Findings  of  Jur\ 

Action  to  recover  damages  for  personal  injuries  sustai: 
by  plaintiff,  by  reason  of  the  alleged  negligence  of  defends 
in  the  operation  of  one  of  their  cars,  upon  which  she  wa 
passenger. 

The  action  was  tried  before  Britton,  J.,  and  a  jury.  ' 
jury  made  findings  in  favour  of  plaintiff.  The  trial  Ju 
reserved  judgment  upon  a  motion  by  defendants  for  a  r 
suit,  and  a  motion  by  plaintiff  for  judgment  on  the  findi 
of  the  jury. 

H.  Cassels,  K.C.,  for  plaintiff. 
D.  L.  McCarthv,  for  defendants. 
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J.: — Plaintiff,  a  stranger  in  Toronto,  on  Tth 
)06,  boarded  a  south-bound  Blbor  and  McCaul 

her  way  to  the  eastern  part  of  the  city.  She 
and  obtained  a  transfer  ticket.  At  the  comer 
enue  and  College  street  she  changed  to  a  College 
;reet  car,  presented  her  transfer  ticket  to  the 
\  informed  him  that  she  wished  to  go  east  along 
The  transfer  ticket  was  left  with  plaintiff,  and 
go  as  she  desired.  Arriving  at  Queen  street, 
[  a  fellow  passenger  if  that  was  King  street,  and 
that  it  was  not.  Arriving  at  the  corner  of  King 
peets,  the  car  stopped ;  plaintiff  did  not  get  out, 
loved  on.  While  crossing  King  street  plaintiff 
by  the  fellow  passenger  .  .  .  that  this  was 
r  plaintiff  to  transfer.  Plaintiff  says  that  she 
died  the  bell,  giving  the  signal  for  the  car  to 
d  not  know  that  the  car  did  not  stop  at  the 

King  street.  After  the  signal  the  car  slowed 
ight  the  car  stopped.  She  got  up,  took  hold  of 
right  foot  was  upon  the  second  step,  when  the 
rk,  and  she  fell  to  the  ground,  and  was  badly 
I  accident  happened  a  little  distance  below  the 
King  street,  near  the  comer  of  Melinda  street. 

,  evidence  contradicting  plaintiff  as  to  how  the 
•red,  witnesses  stating  that  plaintiff  got  off  the 
as  in  motion. 

ctor  of  the  car  stated  that  plaintiff  did  not  ring 
;sked  him  to  do  so;  that  she  waved  her  hand  to 
ang  the  bell ;  but  he  did  not  see  her  get  off,  or 
where  she  got  off  or  fell  off. 
jence  charged  in  the  statement  of  claim  against 
that  of  negligently  and  unskillfully  operating 
;  the  railway  .  .  . ;  that  defendants'  servants 
r  to  start  before  plaintiff  haxl  alighted  there- 
jreby  threw  plaintiff  violently  to  the  ground, 
actically  the  way  the  case  was  submitted  to  the 

lave  found  that  defendants  were  guilty  of  negli- 
\i  such  negligence  was  the  cause  of  the  accident 
The  finding  of  the  jury  as  to  the  particular 
that  the  conductor  should  have  told  plaintiff 
ff. 
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The  case  was  not  argued  as  to  any  neglect  of  duty  on  the 
part  of  the  conductor  to  plaintiff  when  the  car  arrived  at  the 
north  side  of  King  street,  nor  as  to  what  he  should  have 
done,  if  anything,  after  he  saw  plaintiff  wave,  or  heard  her 
ask  him,  if  she  did  ask  him,  to  ring  the  hell,  as  a  signal  to 
stop  the  car. 

The  jury  having  found  tliat  the  accident  was  due  to  the 
negligence  of  defendants,  and  as,  in  ray  opinion,  there  was 
evidence  of  negligence  which  could  not  properly  be  with- 
drawn from  the  jury,  it  is  my  duty,  at  this  stage  of  the  case, 
to  direct  that  judgment  should  be  entered  for  plaintiff.  .  .  . 
Plaintiff  should  have  leave  to  amend. 

Judgment  for  plaintiff  for  $641  with  costs. 


January  28th,  1907. 

divisional  court. 

KEW  V.  CITY  OF  LONDON. 

Highway  —  Non-repair  of  Sidewalk  —  hi  jury  to  Person  — 
Negligeme  of  Municipal  Corporation — Notice  of  Defect 
'  — Evidence. 

Appeal  by  defendants  from  judgment  of  Mabee,  J.^  in 
favour  of  plaintiff  for  the  recovery  of  $600  damages  in  an 
action  for  personal  injuries  sustained  by  plaintiff  by  reason 
of  a  fall  upon  a  sidewalk  in  the  city  of  London  alleged  to  be 
out  of  repair. 

The  appeal  was  heard  by  Falconbridge,  C.J.,  Britton, 

J.,  ElDDELL,  J. 

T.  a.  Meredith,  K.C.,  for  defendants. 
E.  T.  Essery,  London,  for  plaintiff. 

Britton^  J. : — Plaintiff's  own  account  of  the  accident  is 
that  on  Sunday  15th  October,  1905,  between  10  and  11 
o'clock  in  the  forenoon,  she  and  her  daughter  Elizabeth  were 
on  their  way  to  St.  ^lathew's  church,  in  the  city  of  Ijondon. 
They  were  walking  westerly  upon  the  walk  on  the  northerly 
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street.  Plaintiff  was  on  the  outer  or  southerly 
Ik,  and  her  daughter  beside  her  on  the  inside. 
^  up/'  as  plaintiff  says,  and  caught  her  right 
er  to  fall.  She  "  tripped  on  a  plank  and  fell.'' 
)s  and  her  daughter  were  not  far  away  at  the 
ndent.  Plaintiff  did  not  at  first  see  what  had 
all,  but  a  short  time  afterwards  she  ascertained 
,  loose  plank  in  the  sidewalk,"  and  she  found 

daughter  going  back  ^ith  Mrs.  Phillips.  The 
ot  know  what  had  tripped  her  mother,  and  she 
nd  out,  and  "  came  on  this  loose  plank.'^     The 

'^  stood  on  the  plank,  and  it  went  up  free," 
3  end.  "  Then  she  got  off,  and  Mrs.  Phillips 
and  Miss  Lottie  Phillips,  and  they  turned  it 
id  it  was  loose,  no  nail  holding  it."  Plaintiff 
3w  this  walk;  had  on  the  previous  Sunday 
?  place  where  the  accident  happened,  and  had 
r^thing  wrong  there.  She  says,  however,  in  an- 
istions : — "  Q.  You  attend  church  nearly  every 
B.     Q.  And  up  to  that  time  had  met  with  no 

No.   The  sidewalk  was  bad,  and  I  was  care- 

ndition  she  refers  to  was  afterwards  explained 
ink  broken  in  the  centre,  a  few  boards  to  the 
the  accident  happened.  This  did  not  cause 
intil  after  the  accident  she  had  not  seen  or 
oose  board  which,  in  her  opinion,  caused  her  to 

ine  that  the  plank  on  which  plaintiff  tripped 
'..  There  is  no  dispute  about  the  size  of  this 
a  2-inch  plank,  about  6  feet  long  and  not  more 
iches  wide. 

7  that  a  2-inch  plank  of  the  width  of  only  3  or 
lany  of  such,  if  placed  upon  the  earth  or  so 
ringers  that  the  ends  did  not  project  far  enough 
ad  to  "  fly  up  "  by  a  person  stepping  upon  the 
iild  be  reasonably  safe,  even  if  not  nailed  or 
,  and  it  would  not  be  negligence  on  the  part  of 
to  have  such  a  walk. 

:he  evidence  this  plank  was  not  upon  the  earth 
something  that  allowed  one  end  to  rise,  and  so 
x>  persons  when  two  wftlking  side  by  side — not 
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being  upon  level  earth  and  not  being  so  placed  as  indicai 
upon  stringers,  and  not  fastened — it  was  in  fact  dangers 
•    1     • 

At  the  time  of  the  aecident^the  walk  at  the  i)la<e  win 
the  accident  happened  was  not  in  a  reasonably  safe  conditio 

The  only  other  point  is  notice  to  defendants.  There  v 
no  actual  notice  of  this  defect,  and  if  the  case  had  stood  up 
the  evidence  on  behalf  of  plaintiff  alone  1  would  not  hi 
found  defendants  liable. 

There  are  facts  from  which  notice  must  be  implied.  1 
ir^ome  reason  the  foreman,  ^*  as  to  sidewalks  of  that  part  of  i 
city  "  where  this  accident  happened,  had  his  attention  dra 
to  the  walks  there.  He  inspected  the  Dundas  street  sidew; 
in  this  vicinity  before  the  accident  himself  ^*  probably  tw 
a  v.eek;"  and  his  man  "  may  be  4  times  a  week;"  and  he  1 
this  walk  examined  on  the  Saturday  morning  previous  to 
accident.  There  must  have  been  some  reason  for  such  cl 
and  frequent  inspection,  and  this  loose  plank  not  upon  le 
ground  shoiild  have  been  discovered.  There  is  no  doubt  u] 
the  evidence  that  the  loose  plank  was  there  and  danger 
some  considerable  time  before  the  accident.  .  .  .  "^ 
case  disclosed  is  very  different  in  defect  from  a  broken  ph 
near  to  the  earth,  or  a  plank  removed,  or  from  a  hole  in 
plank  walk.  And  it  is  very  different  from  a  defect  sudde 
appearing  in  a  walk  previously  good,  and  where  there  is 
reason  to  think  anything  has  gone  wrong,  and  where  an  a 
dent  occurs  shortly  after  a  place  becomes  dangerous.  U 
the  special  facts  of  this  case  it  must  be  held  that  there 
constructive  noice. 

Appeal  dismissed  with  costs. 

RiDDELL,  J.,  agreed,  for  reasons  stated  in  writing,  in 
course  of  which  he  referred  to  Castor  v.  Fxbridge,  33  U 
R.  113,  127;  Ellis  v.  Great  Western  R.  W.  Co.,  L.  R.  9  C 
551,  557 ;  Dublin,  Wicklow,  and  Wexford  R.  W.  Co.  v.  ^ 
tory,  3  App.  Cas.  1155,  1183;  Scott  v.  Lake  Erie  and  Det 
River  R.  W.  Co.,  per  Ferguson,  J.,  at  Sandwich,  unrepor 
Humblay  v.  Grand  Rapids,  99  Mich.  292;  Broburg  v. 
Moines,  63  Iowa  523;  Ruggles  v.  Nevada,  ib.  185;  McN 
V.  TowTi  of  Bracebridge,  10  0.  L.  R.  360,  6  0.  W.  R.  75. 

Falcoxbridge.  C.J.,  agreed  that  the  appeal  shoulc 
dismissed  with  costs. 
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LOVELL  V.  LOVELL. 

Supreme  Court  of  Canada  —  Leave  to  Appeal  — 
ity  for — Alimony — Amo^int  Involved  noi  Ascer- 
—Special  Circumstances  —  Dissenting  Judgments 
rt  below. 


by  defendant  for  leave  to  appeal  to  the  Supreme 
mada  from  the  judgment  of  this  Court  (8  0.  W. 
irming  (Meredith,  J.A.,  dissenting)  the  judg- 
►ivisional  Court  (Street.  J.,  dissenting),  and  the 
f  the  Chancellor  (6  0.  W.  R.  621,  7  0.  W.  R. 
J.  R.  547),  in  favour  of  plaintiff  in  an  action  for 
^ave  was  sought  because  it  was  said  that  more 
was  not  involved,  although  probably  much  more 
aid  by  defendant  if  the  judgment  stood.  The 
limony  had  not  been  fixed. 

ion  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow, 
and  Meredith,  JJ.A. 

Watson,  K.C.,  for  defendant,  contended  that  sub- 
large  amount  was  involved,  that  the  question 
n  important  one  to  the  parties  and  to  the  public, 
iefinition  of  legal  cruelty,  and  that  the  fact  that 
its  of  the  Divisional  Court  and  Court  of  Appeal 
inimous,  was  a  ground  for  granting  leave. 

K.C.,  for  plaintiff. 

J.O. : — Defendant  has  made  application  for  leave 
)  the  Supreme  Court  under  the  Dominion  Act, 
ct.  ch.  34,  sec.  1  (e).  The  motion  presupposes 
\  no  right  of  appeal  under  any  of  the  preceding 
and  we  have  to  deal  with  it  on  that  assumption. 

ot  called  upon  on  this  application  to  consider  the 
the  right  to  appeal  without  leave,  the  determin- 
ch  must  in  the  last  resort  rest  with  the  Supreme 
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Court.     H  defendant  has  the  right  to  appeal  without  leave, 
our  granting  or  refusing  it  cannot  affect  him. 

But,  if  special  leave  is  necessary,  then  some  special 
grounds  must  be  shewn  to  take  the  case  out  of  the  statute, 
which  provides  that  no  appeal  shall  lie  to  the  Supreme  Court 
from  any  judgment  of  the  Court  of  Appeal  for  Ontario  unless 
in  the  specified  cases.  Defendant's  case  has  been  submitted 
to  the  consideration  of  9  Judges.  .  .  .  The  case  really 
turned  upon  the  facts,  and  nothing  more  than  a  question  of 
fact  is  involved. 

The  circumstance  that  two  Judges  dissented  from  tlie 
opinion  of  the  majority,  and  even  the  further  circumstance 
that  they  were  in  favour  of  granting  leave  to  appeal,  has 
not  been  considered  a  special  ground  for  granting  the  leave : 
Eobinson  v.  Toronto  R.  Wi  Co.,  cited  in  Cameron's  Supreme 
Court  Practice,  p.  222;  and  see  Attorney-General  v.  Scully, 
33S.  C.E.16. 

It  is  urged  that  the  case  is  an  important  one  to  the  par- 
ties, and,  no  doubt,  it  is ;  as  are  many  other  case  in  which  no 
right  to  appeal  is  given.  But  it  is  also  a  case  which  it  is 
important  should  be  brought  to  an  early  conclusion.  If 
the  parties  are  ever  to  be  reconciled,  it  will  not  be  by  the 
continuance  of  the  litigation,  with  all  its  embittering  conse- 
quences. And  in  the  meantime  plaintiff,  who  is  without 
means  save  her  alimony  allowance,  will  be  subject  to  bear, 
as  best  she  can,  the  large  expenses  incidental  to  or  connect-ed 
with  the  conduct  of  her  case.  We  have  no  power  to  bind' 
the  Supreme  Court  by  any  order  as  to  costs  in  any  event  of  an 
appeal,  and  defendant  would  not  even  express  his  willingness 
to  agree  to  bear  all  the  costs  incurred  or  to  be  incurred  in  any 
event  of  the  appeal. 

But,  quite  apart  from  these  considerations,  there  have 
been  no  special  reasons  shewn  for  granting  the  leave  applied 
for. 

Motion  dismissed  with  costs. 

OsLER,  G  ARROW,  and  Maclar,en.  J  J.  A.,  concurred. 

Meredith.  J.A.,  dissenting,  was  of  opinion,  for  reasons 
stated  in  writing,  that  there  was  a  right  of  appeal  witliout 
leave,  and  therefore  this  Court  had  no  jurisdiction  to  enter- 
tain the  motion,  and  it  should  be  refused  on  that  ground ;  but, 
if  the  application  were  entertained,  that  it  should  be  granted. 
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LY  V.  MICHIGAISr  CENTRAL  R.  R.  CO. 

ijury  and  Consequent  Death  of  Person  Crossing 
Negligence — Findings  of  Jury — Train  "behind 
-Failure  to  Shew  Negligence  or  that  Deceased 
'Dismissal  of  Action, 

)y  defendants  from  judgment  of  Boyd,  C,  upon 
of  a  jury,  in  favour  of  plaintiffs  for  the  recov- 
}  in  an  action  tried  with  a  jury  at  Sandwich.  The 
!re  the  widow  and  children  of  one  James  Hanly, 
led  by  a  train  of  defendants  near  Windsor  on  9th 
►.  The  deceased  was  returning  to  his  farm  from 
a  waggon  drawn  by  two  horses  late  at  night,  and, 
lighway  crossing,  the  waggon  and  horses  were 
le  train  and  the  man  and  horses  killed.  The 
that  there  was  negligence  of  defendants,  in  that 
as  behind  time.  The  jury  were  asked  whether 
bell  was  ringing,  but  they  did  not  answer  that 
he  engine  driver  was  the  only  witness  of  the  dis- 
e  said  that  the  deceased  was  not  sitting  up  and 
re  was  some  evidence  that  he  had  been  drinking ; 
jrence  was  that  he  was  lying  down  in  the  wag- 
the  horses  to  find  their  way  home. 

^1  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow, 
and  Meredith,  J  J.  A. 

[muth,  K.C.,  and  E.  C.  Cattanach,  for  defendants. 

,  Windsor,  and  E.  Meek,  for  plaintiffs. 


^A. : — The  negligence  charged  in  the  statement 
that  defendants'  servants  in  charge  of  the  train 
James  Hanly  and  his  horses  omitted  to  give  the 
-mings  before  coming  to  the  crossing  where  the 
k  place.  It  is  also  alleged,  though  not  charged 
e,  that  the  engine  "  was  running  at  too  fast  or 
rate  of  speed  in  order  to  make  up  time,  being 
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then  running  behind  its  schedule  time/'  As  to  the  omission 
to  ring  the  bell  or  blow  the  whistle,  while  the  evidence  was 
conflicting,  the  weight  of  it  was  entirely  in  defendants'  favour. 
As  to  the  rate  of  speed  and  the  train  being  behind  time  at 
the  crossing  in  question,  it  was  shewn  that  the  rate  was  the 
usual  one,  and  that  the  train  was  about  10  minutes  behind 
time.  The  jury  did  not  answer  the  question  put  to  them 
as  to  the  former,  but  in  answer  to  other  questions  found  that 
the  deceased  was  killed  by  the  negligence  of  the  railway  com- 
pany,, and  that  such  negligence  consisted  in  the  train  being 
"  behind  time."  They  assessed  the  damages  at  $3,950.  There 
was  evidence  that  the  team  of  horses  killed  by  the  collision 
was  worth  $300,  but  there  was  no  direct  evidence  of  any 
pecuniary  loss  to  plaintiffs  beyond  the  fact€  that  the  deceased 
was  a  man  of  about  45  years  of  age  and  a  farmer,  nor  does 
it  appear  how  much  was  allowed  for  the  horses  and  how  much 
in  respect  of  the  other  causes  of  action. 

It  appears  to  me  upon  the  whole  case  that  the  appeal 
nmst  be  allowed,  on  the  ground  that  no  actionable  negligence 
has  been  found  by  the  jury. 

Section  215  of  the  Railway  Act,  3  Edw.  VII.  ch.  58  (D.), 
requires  that  all  regular  trains  shall  be  started  and  run  as 
nearly  as  practicable  at  regular  hours  fixed  by  public  notice. 
This  provision  was  probably  enacted  in  the  interest  of  pa.s- 
sengers  or  persons  using  the  railway,  and  not  of  persons  using 
the  highways  crossed  by  the  railway,  who  are  supposed  to  be 
sufficiently  protected  by  the  statutory  warnings  required  to 
be  given  of  the  approach  of  the  train.  But,  even  if  the 
latter  may  invoke  the  section,  much  more  would  be  necessary 
to  prove  negligence  than  the  mere  fact  that  the  train  did 
not  pass  the  given  point  at  the  scheduled  time.  No  doubt, 
if  it  had  done  so,  the  deceased  would  not  have  been  there, 
and  the  accident  would  not  have  happened.  But  the  regu- 
larity to  be  observed  is  only  that  which  is  from  time  to  time 
practicable  under  all  the  circimistances,  and  if  the  section  is 
applicable  at  all  in  such  an  action  as  the  present,  it  would 
certainly  have  to  be  proved,  in  order  to  fasten  upon  defendants 
liability  for  negligence,  not  only  that  the  delay  was  a  negli- 
gent delay,  but  also  that  the  deceased  had  in  some  way  been 
misled  by  defendants  into  supposing  that  no  train  was  com- 
ing, and  tlierefore  •"  inight  go  over  the  crossing  in  safet}' 
without  taking  tlie  precaution  of  looking  up  and  down  the 
lino  or  any  other  such  precaution  as  might  he  otherwise  neces- 
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-y-:'  Smith  v.  South  Eastern  K.  K.  Co.,  [1896]  1  Q.  B. 
8.  There  is  an  entire  absence  of  any  evidence  of  this 
ad,  and  therefore  the  action  fails  on  the  plain  ground 
at  plaintiffs  have  not  proved  that  the  negligence  of  defend- 
ts  caused  the  death  of  deceased. 

The  evidence  of  failure  to  give  either  of  the  statutory 
irnings  was  conflicting,  and  the  weight  of  evidence  is 
ainst  plaintiffs'  contention  on  that  point,  a  fact  which  quite 
counts  for  the  omission  of  the  jury  to  answer  the  question 

which  their  attention  was  specially  directed  to  it  as  the 
ound  of  negligence  prominently  put  forward  and  mainly 
lied  upon  at  the  trial.  If  we  could  see  that  the  consider- 
ion  of  this  had  been  merely  overlooked  by  the  jur}*^  w^e 
ight  think  it  right  to  direct  a  new  trial,  as  was  done  in 
)bban  v.  Canadian  Pacific  R.  W.  Co.,  23  A.  R.  115.  But  I 
n  see  nothing  in  the  case  which  would  justify  taking  this 
urse. 

There  are  many  other  difficulties  in  plaintiffs'  way,  which 
)uld  have  made  a  new  trial  necessar}^  even  if  the  answers  of 
e  juF}'  had  disclosed  a  finding  of  actionable  negligence,  but 
ese  it  is  not  necessary  to  deal  with,  as  the  action  must  be 
smissed  on  the  ground  already  mentioned. 

Appeal  allowed  and  action  dismissed  with  costs,  if  de- 
anded. 

^kREDiTH.  J.A.,  agreed  in  the  result,  for  reasons  stated  in 
riting. 

Moss,  C.J.O.,  Garbo\v,  and  Maclaren,  JJ.A.,  also  con- 

irred. 


RiTTON,  J.  ■  January  29th,  19u6. 

TRIAL. 

LATTA  V.  FARGEY. 

^pfamation — Slander — Privileged  Occrmon — Qualified  Privi- 
lege — Malice — Evidence  of — Disagreement  of  Jury — li^on- 
9uit. 

Action  for  defamation,  tried  with  a  jury  at  Belleville, 
^le  jury  disagreed,  and  judgment  was  reserved  by  Britton. 
^-  upon  defendant's  motion  for  a  nonsuit. 
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E.  G.  Porter,  Belleville,  for  plaintiff: 
W.  S.  Morden,  Belleville,  for  defendant. 

Britton,  J.: — The  words  charged  as  defamatory  we 
alleged  to  have  been  spoken  by  defendant  of  plaintiff  in  1 
business  of  cheesemakqr.  In  each  of  10  paragraphs  of  t 
statement  of  claim  plaintiff  charges  the  speaking  of  woi 
by  defendant  of  plaintiff,  to  divers  persons,  at  different  tim 
but  the  evidence  did  not  support  plaintiff  in  9  of  these, 
the  close  of  plaintiff's  case  his  counsel  contended  that 
was  entitled  to  go  to  the  jury  upon  the  evidence  as  supporti 
the  averment  in  paragraph  12  of  the  statement  of  claim,  a 
he  also  asked  leave  to  amend  paragraph  8  so ,  as  to  eliar 
what,  as  was  contended,  was  proved  by  the  evidence  of  t 
witness  Henry  Fairman. 

As  to  the  amendment.  It  would  not,  if  allowed  and  ma< 
help  plaintiff.  The  charge  is  that  defendant  spoke  the  woi 
on  8th  December,  1905,  to  Fairman,  who  was  then  preside 
of  the  "Bronk'^  factory.  At  that  time  plaintiff  was 
applicant  for  the  position  of  cheesemaker  at  the  ^*  Bran] 
factory.  According  to  the  evidence  of  Fairman,  the  conver 
tion  between  him  and  defendant  took  place  in  February,  19 
and  that  factory  had  employed  a  cheesemaker  before  Chri 
mas  in  1905,  and  the  conversation  had  no  reference  to  a 
application  for  employment  of  plaintiff.  The  conversat 
by  defendant  with  Fairman  was  because  of  a  rumour  tl 
defendant  had  written  a  damaging  letter  to  Fairman  ab< 
plaintiff.  No  such  letter  was  proved,  and  defendant  den 
having  written  such  a  letter.  The  words  spoken  by  defend 
to  Fairman,  as  proved  by  Fairman,  were  not,  in  my  opini 
actionable,  and  so  the  amendment  asked  for  should  not 
allowed. 

The  12th  paragraph  of  the  statement  of  claim  char 
words  spoken  by  defendant  in  August,  1905,  in  presence 
J.  B.  Lowry,  cheese  inspector,  defamatory  of  plaintiff. 

Whatever  defendant  did  say  on  the  occasion  mentio 
was  said  to  Mr.  T^owry,  the  cheese  inspector,  and  was  in 
form  of  complaint  or  suggestion  for  reform.     Mr.    Lo 
was  the  proper  person  to  whom  complaint  or  siiorcresl 
should  be  made. 

I  ruled  at  the  trial  that  the  occasion  when  the  wc 
proved  were  spoken  by  defendant  was  privileged.     This 


Digitized  by 


Googk 


LATTA  v.  FAROEY.  233 

upon  plaintiff  the  onus  of  proving  malice.  At  the  close  of 
plaintiff's  case,  counsel  for  defendant  asked  to  have  the 
case  withdrawn  from  the  jury,  on  the  ground  that  there  was 
no  proof  of  speaking  the  defamatory  words  as  alleged,  and 
that  there  was  no  evidence  of  malice  in  speaking  words  on 
the  occasion  of  privilege. 

I  reserved  my  decision  upon  defendant's  motion,  and 
allowed  the  case  to  go  to  the  jury,  and  the  result  was  a  dis- 
agreement of  the  jury. 

Counsel  for  defendant  renewed  his  motion  and  asked  for 
dismissal  of  the  action. 

A  present  reference  to  my  notes  of  the  evidence  of  J.  B. 
Lowry  confirms  me  in  my  ruling  at  the  trial  that  the  conver- 
aation'between  him  and  defendant  when  the  words  complained 
of  were  used  was  on  an  occasion  of  qualified  privilege.  Mr. 
I.owry  was  an  inspector  of  cheese  factories  and  also  an  in- 
spector in  cheesemaking,  employed  and  paid  by  the  govern- 
ment. Defendant  was  president  of  and  plaintiff  was  the 
fheesemaker  in  a  factory  visited  by  Lowry.  The  conversation 
£r»<l  complaint  were  on  the  occasion  of  an  official  visit  by 
Jirwr}'  to  the  factory.  It  was  not  only  the  right  of  defend- 
ant but  it  was  his  duty  to  say  what  he  did,  believing  it  to 
be  true. 

Was  there  evidence  of  malice?  Malice,  as  applied  to  the 
use  of  defamatory  words,  may  be  described  as  "  any  improper 
motive  which  induces  the  defendant  to  defame  the  plaintiff," 
'•'  any  indirect  motive  other  than  a  sense  of  duty/*  "  any 
corrupt  motive,  any  wrong  motive,  any  departure  from  duty  \' 
see  Odgers,  4th  ed.,  p.  321 :  "  It  is  not  necessary  that  the 
defendant  should  be  actuated  by  any  special  feeling  against 
the  plaintiff  in  particular."  "  If  the  defendant  desires  to 
injure  the  plaintiff,  and  thinks  the  safest  method  by  which 
to  attain  that  end  is  by  defaming  the  plaintiff  on  a  privileged 
•Koasion,  that  in  law  is  malice  against  the  plaintiff :"  Odgers, 
4th  ed.,  p.  322.     .     .     . 

I  do  not  find  any  malice.  There  was  no  evidence  of 
previous  ill-will  or  personal  hostility  between  plaintiff  and 
flefendant — no  threats,  no  rivalry,  no  squabbles — that  is  to 
?ay.  nothing  that  could  fairly  or  reasonably  be  called  a 
?<juabb]e. 

In  the  e^mversation  with  I.owry  tliere  wa.s  no  violence  in 
'l<*fendant's  language.     It  was  argued  that  there  was  oxtra- 
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vagance  of  language  in  describing  the  "  starter/'  and  where 
it  was  kept  by  plaintiff.  Taking  the  circumstances  alto- 
gether, I  do  not  think  malice  could  be  implied  from  what 
defendant  said  to  Lowry.  It  was  argued  thai,  even  if  the 
words  spoken  to  Fairman  were  not  in  themselves  actionable, 
they  were  evidence  of  malice  on  the  part  of  defendant  when  he 
complained  to  Lowry.  I  do  not  think  so.  .  .  .  Fair- 
man^s  evidence  is  that  defendant  said,  "  We  had  a  little 
trouble  with  him  (plaintiff)  at  the  factory;  where  he.  kepi 
his  starter  looked  like  a  swill  barrel."  That  is  in  substance 
what  defendant  said  to  the  inspector,  and  informing  Fairaian 
of  what  the  trouble  was  about  is  not  evidence  of  malice  exist- 
ing at  the  time.     .     .     . 

The  case  for  defendant  is  strengthened  by  this  proposi- 
tion: '^If  the  evidence  adduced  is  equally  consistent  with 
either  the  existence  or  non-existence  of  malice,  the  Judge 
should  stop  the  case,  for  there  is  nothing  to  rebut  the  pre- 
sumption which  has  arisen  in  favour  of  the  defendant  from 
the  privileged  occasion:''  Odgers,  4th  ed.,  p.  323,  and  cases 
there  cited.  Spill  v.  Maule,  L.  R.  4  Ex.  232,  and  Tapp  v. 
Brenot,  3  0.  \V.  U.  80,  are  in  point. 

Action  dismissed  with  costs. 


January  29th,  1907. 

divisional  court. 

HARBEAU  v.  PIGGOTT. 

Ba Urn  en t — ]\[nch in  e — lle]m  irs  —  L ien  fo r — Co n trn c i — Ren  im 
of  Marhhic — Uca,sonabIe  i^um  for — Possessioit — Jwplwc 
Ccmtract  of  Letting — Counterclaim — Dnmafics — Coats. 

Appeal  by  defendant  from  judgment  of  AIulock.  C.T.,  ir 
favour  of  plaintiffs. 

Plaintiffs  alleged  that  while  engaged  in  the  constructioi 
of  a  section  of  the  (xuelph  and  Goderich  Railway  in  May 
1906.  the  defendant  wrongfully  took  possession  of  a  certair 
s-cr.m  shovel,  the  property  of  plaintiffs:  and  they  sued  ii 
trover.     The  defendant  alle2:ed  that  by  agreement  the  sliovo 
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leased  to  him  and  by  hijn  put  in  repair,  and  he  claimed 
?n  thereon.  The  shovel  was  seized  by  plaintiffs  under 
[)levin  order.  Judgment  was  given  declaring  defendant 
led  to  a  lien  for  $204.91,  less  a  reasonable  sum  for  the 
)f  the  shovel,  fixed  at  $180,  and  that  upon  payment  of 
difference  between  the  sums,  namely,  $24,  the  plaintiffs 
Id  Ije  entitled  to  retain  possession  of  the  shovel. 

'he  appeal  was  heard  by  Falconbuidge.  C.J.,  Britton, 

llDDELL,   J. 

i'.  M.  Douglas,  K.C.,  for  defendant. 
I.  M.  German,  K.C.,  for  plaintiffs. 

IDDELL.  J. : — I  think  it  is  clear  that  no  contract  was 
'  between  the  parties  by  telephone,  and  it  is  equally  clear 
none  appears  in  writing,  unless  it  be  considered  that 
iocunient  sent  by  defendant  to  plaintiffs  is  such  a  con- 
i  This  can  be  the  case  only  if  the  conduct  of  plaintiffs 
r  its  receipt  is  such  as  to  convince  the  trial  tribunal  that 
itiffs  accepted  it.  While  the  whole  conduct  of  plaintiffs 
ishes  strong  evidence  of  acceptance,  it  cannot  be  said 
the  evidence  is  conclusive.  The  Chief  Justice  has  found 
nst  the  cont<?ntion  of  defendant,  and  I  cannot  say  that  he 
ronor. 

Defendant  was  in  possession  of  the  shovel,  and  had,  at 
request  of  plaintiffs,  made  certain  repairs,  the  value  of 
h  he  was  to  "  charge  to  us  and  deduct  from  rent  of 
t'l."  There  was  no  express  contract  as  to  the  rental, 
consequently  defendant  is  liable  as  on  a  quantum  meruit, 
amount  fixed  by  the  Chief  Justice,  $200  per  month, 
18  to  be  reasonable.  Defendant  being  rightfully  in  pos- 
ion  of  the  shovel,  no  replevin  would  lie  unless  and  until 
)ut  himself  in  the  wrong.  Upon  demand  made  for  pos- 
lon  on  behalf  of  plaintiffs,  defendant  refused  to  deliver 
possession;  and  it  is  this  refusal  tiiat  is  alleged  by  plain- 
to  render  defendant  liable  in  trover. 

It  is  held  by  the  Cliief  Justice  that  defendant  had  a  lien 
n  the  property  for  the  amount  of  tlie  re])airs.  1  cannot 
'^  in  that  view.  Defendant  was  not  in  the  position  of  a 
kman  who  by  his  skill  and  labour  liad  enhanced  the  value 
the  shovel,  and  it  had  not  come  into  his  [)ossession  for 
i^iif'h  j)nrpose.      Of  course,    the   ommon    law   gives   to 
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every  one  who  bestows  labour  or  expense  upon  a  eliattel  in  tt 
way  of  his  trade  or  occupation  a  lien  upon  such  chattel.  Bi 
to  extend  the  doctrine  to  a  case  of  this  kind  would  result  i 
the  acquisition  by  one  who  had  borrowed  his  neighbour's  ca 
riage,  aiid,  at  his  request,  had  a  new  tire  put  in  a  wheel,  of 
lien  upon  the  carriage  so  improved.  Moreover,  the  prii 
ciple  that  an  agreement  for  payment  inconsistent  with  tl 
existence  of  a  lien,  excludes  any  lien  which  might  otherwii 
be  implied,  and  that  in  general  an  agreement  which  provid< 
for  payment  in  a  particular  mode  has  such  effect,  may  we 
prevent  the  Court  implying  a  lien  in  this  case:  Chase 
Westman,  5  M.  &  S.  180;  Jones  on  Liens,  2nd  ed.,  sees.  73 
732,  1003,  1005.  And,  even  if  a  lien  in  fact  did  exist, 
think  defendant  by  his  conduct  when  the  demand  for  po 
session  was  made  must  be  held  to  have  waived  it.  E 
claimed  possession  of  the  shovel  under  an  alleged  agreemei 
which  has  been  held  not  to  exist:  Caunce  v.  Spanton,  7  M. 
G.  903;  Addison  on  Torts,  7th  ed.,  p.  504,  and  cases  cite 
in  notes  (m)  and  (n). 

While  no  lien  did  exist,  I  think  defendant  was  entitled  1 
the  possession,  and  for  this  reason.  Having  taken  posse 
si  on  of  the  shovel  under  an  arrangement  that  he  should  r 
pair  it,  charge  the  cost  of  the  repairs  to  plaintiffs,  and  tal 
this  amount  out  of  the  rent,  I  think  there  is  an  implied  coi 
tract  of  letting,  to  continue  until  the  amount  of  the  rei 
accruing  due  equals  the  value  of  the  repairs.  No  doubt,  tl 
leaning  towards  implied  agreements  has  received  a  chec 
from  such  cases  as  Regina  v.  Demers,  [1900]  A.  C.  103,  an 
Hill  V.  Ingersoll,  etc.,  Eoad  Co.,  32  0.  R.  194;  but  I  cann( 
reconcile  what  was  done  here  with  the  absence  of  such  a 
agreement.  'i1iis  right  wliich  1  think  defendant  had  is  quii 
different  from  a  right  of  lien.  Had  a  lien  existed,  plaintif 
on  paying  the  amount  would  have  been  entitled  to  the  po 
session  of  the  shovel — under  the  real  contract  plaintiffs  mu; 
await  the  determination  of  the  term.  The  rent  being  $200  p< 
month,  and  it  being  found  that  at  the  time  of  the  seizui 
the  repairs  exceeded  the  accrued  rent  by  $24.91,  it  follov 
that,  even  at  the  time  of  the  execution  of  the  replevin  orde 
defendant  was  entitled  to  hold  and  use  the  shovel  ^\  dai 
longer. 

I  think  then  that  plaintiffs^  action  fails,  and  it  shoul 
have  been  so  held.     But  this  point  was  not  taken  upon  th 
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pleadings  or  in  the  Court  below.  Defendant  should,  there- 
fore, in  no  case  be  entitled  to  the  costs  of  the  appeal :  Gar- 
rett V.  Roberts,  10  A.  E.  650. 

Defendant  counterclaimed  for  damages,  and  it  was  agreed 
before  us  that,  instead  of  referring  it  to  a  Master  to  assess 
the  damages,  and  instead  of  an  action  being  brought  upon 
the  replevin  bond,  we  should,  upon  the  evidence  given  at  the 
trial,  determine  the  damages  to  which  defendant  is  entitled. 
He  was  entitled  to  such  damages  as  arise  from  his  being  de- 
prived of  the  use  of  the  shovel  for  ^i  days.  In  the  absence 
of  other  evidence,  we  should  take  the  rental  value  of  the 
shovel  as  being  the  measure  of  damages.  I  fail  to  find  any- 
thing in  the  evidence  to  justify  us  in  giving  any  larger  sum. 
The  evidence  of  defendant  is  directed  to  the  damage  he 
suffered  on  the  hypothesis  that  his  contention  as  to  the  con- 
tract should  be  sustained,  and  is  largely  a  complaint  as  to 
the  sums  he  had  to  pay  to  procure  another  shovel,  and  the 
expense  occasioned  by  such  delay.  But  this  would  have 
been  necessary  had  plaintiffs  waited  until  the  time  when  they 
might  lawfully  take  possession.  I  think,  then,  the  damages 
should  be  fixed  at  the  amount  of  the  rent ;  and,  as  defendant 
is  saved  the  payment  of  a  corresponding  sum  in  rent,  he  is 
entitled  simply  to  receive  the  $24.91  which  he  has  been 
awarded  by  the  Chief  Justice.  To  put  the  matter  in  a  few 
words:  had  defendant  not  been  deprived  of  the  possession  ol 
the  shovel,  he  would  have  gained  $24.91  at  the  expense  of 
tiie  $24.91  which  he  had  already  put  into  repairs.  He  htuj 
lost  nothing  by  the  act  of  plaintiffs,  but  must  be  now  paid 
the  $24.91  which  plaintiffs  owe  him. 

As  to  costs,  the  Chief  Justice,  finding,  thougli  on  other 
grounds,  that  defendant  was  entitled  to  possession,  gave  no 
costs  to  either  party.  That  order  should  not  be  interfered 
with.  The  resnlt  of.  the  appeal  is  to  modify  perhaps  the  form 
but  in  no  way  the  substance  of  the  judgment.  Defendant 
should,  therefore,  pay  the  costs  of  the  appeal.  No  action  is 
to  be  brought  upon  the  replevin  bond,  nor  against  any  one  for 
taking  possession  of  the  shovel. 

Brittox,  J.,  concurred,  for  reasons  stated  in  writing. 


Paloonbridge,  C.J.,  agreed  that  the  appeal  should  be  dis- 
missed with  costs. 
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Cartwrioht,  Master.  January  30th,  1907 

Teetzel,  J.  February  5th,  1907 

CHAMBERS. 

TRUSSED  CONCRETE  STEEL  CO.  v.  WILSON. 

Jvn/  Notice — TrregulariUj — Claim  under  Mechanic^  Lien  Ac 
— Exclusive  Jurisdiction  of  Court  of  Chancery — Clain 
for  Immediate  Payment — Discretion — StriMng  Out. 

Motion  W  plaintiffs  to  set  aside  a  jury  notice  filed  am 
served  by  defendants. 

W.  E.  Middleton,  for  plaintiffs. 
Grayson  Smith,  for  defendants. 

The  Master: — This  action  arises  out  of  a  building  cor 
tract  to  the  amount  of  $36,600,  which  the  claim  for  extra 
increases  by  $4,300.  Plaintiffs  admit  payments  of  $34,30( 
and  sue  for  the  balance.  The  contractors  and  the  owners  ai 
the  only  parties  to  the  action. 

Plaintiffs  claim:  (1)  that  defendants  may  be  ordered  i 
pay  to  plaintiffs  forthwith  the  balance  claimed  with  interes 
and  costs;  (2)  in  default  that  the  lands  may  be  sold  and  tli 
proceeds  dealt  with  pursuant  to  the  Mechanics'  Lien  Ac 
The  statement  of  defence  makes  the  usual  allegation  of  fai 
ure  to  completij  the  work,  of  overpayment,  of  no  final  certi 
cate  from  the  architect  by  reason  of  defective  work  and  m: 
terials;  and  defendants  count^rclam  for  $12,000  to  comple 
the  work,  as  well  as  for  $13,500  as  liquidated  damages  f 
failure  to  finish  the  work  before  Ist  October,  1905,  as  pr 
vided  by  the  contract. 

The  statement  of  defence  and  counterclaim  were  deliver 
on  17th  January,  1907,  and  two  days  later  defendants  servi 
a  jury  notice.  Plaintiffs  now  move  to  set  this  aside  as  irrvg 
lar,  in  that  the  action  is  one  which  before  the  passing  of  t 
Administration  of  Justice  Act,  1873,  could  only  have  be 
brought  in  the  Court  of  Chancery,  and  upon  the  ground  tY 
the  procedure  provided  by  the  Mechanics'  Lien  Act  does  r 
contemplate  a  trial  by  jury.     .     .     . 

The  first  ground  seems  to  be  met  by  the  fact  that  the  A 
ministration  of  Justice  Act  and  the  Mechanics'  Lien  Act  w< 
both  passed  on  the  same  day,  29th  March,  1873.  The  ^ 
chanics'  Lien  Act  gave  a  new  statutory  right  which  previou 
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had  no  existence,  and  therefore  it  cannot  come  strictly  with- 
in the  terms  of  sec.  103  of  the  Judicature  Act. 

It  is  further  to  be  observed  that,  even  if  sec.  103  would 
apply,  the  claim  for  a  personal  order  or  judgment  for  imme- 
diate payment  of  the  amount  claimed — a  remedy  not  given 
hv  the  Mechanics^  Lien  Act — under  .  .  .  Sawyer  v.  Rob- 
ertson, 10  P.  R.  172,  would  prevent  the  application  of  sec. 
103. 

As  to  the  other  ground,  that  the  ^lechanics'  Lien  Act  does 
not  contemplate  a  trial  by  jury,  plaintiffs  are  probably  right 
.  .  .  The  original  Act,  JJii  Vict.  eh.  27,  after  providing  for 
claims  within  the  jurisdiction  of  the  County  or  nivisi(m 
Courts,  by  sec.  6  directed  that  "in  other  cases  the  lien  may  be 
realized  in  the  Court  of  Chancery  according  to  the  ordinary 
proi'edure  of  that  Court.''  This  was  continued  in  the  Act 
v.hich  appears  as  ch.  120  in  R.  S.  0.  1877.  In  R.  S.  0.  1887 
ih.  126,  that  st^ction  disap])eared,  as  the  Court  of  Chancery 
had  lK»en  merged  in  the  High  Court  of  Justice  by  the  Judi- 
cature Act  of  1881.  Instead  is  found  a  section,  29,  which 
i?  reproduced  in  substance  in  sec.  31  of  R.  S.  0.  1897  ch.  153. 

Power  to  try  these  actions  as  found  in  sees.  33  and  34  of 
the  Act  last  cited  was  given  by  59  Vict.  ch.  35,  sees.  31  and 
32.  Tht^se  seem  by  necessary  inference  not  to  contemplate  a 
trial  by  jury.  The 'only  case  in  which  that  can  possibly  be 
done  is  where  the  action  is  tiied  by  a  Judge  of  the  High 
Court,  which  it  was  stated  by  counsel  on  the  argument  is 
what  plaintiffs  desire  now. 

While  it  seems  very  probable  that  the  trial  Judge  will  dis- 
pose with  the  jury  before  dealing  with  the  33  items  of  extras 
amounting  to  $4,295.79,  and  varying  in  amount  from  $1  to 
$B74;  and  while  this  may  very  probably  be  done  on  an  appli- 
cation to  a  Judge  in  Chambers,  I  cannot  say  that  the  matter 
i>  so  plain  that  the  jury  notice  can  be  struck  out  by  me  as 
irregular.     I  cannot  say  what  Rule  it  violates. 

The  uniform  practice,  so  far  as  known  to  me,  has  been  to 
try  the  cases  without  a  jury,  and  the  point  is  so  far  from  clear 
that,  while  1  feel  bound  to  dismiss  the  motion,  I  think  the 
costs  should  be  in  the  cause. 

("pen  appeal  Teetzel,  J.,  on  5th  February,  1901,  re- 
fused to  interfere  on  the  ground  of  irregularity,  but  made 
a  substantive  order  striking  out  the  jury  notice  as  a  matter 
of  discretion. 
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Cartwright,  Master.  January  31st,  1907. 

chambers. 

APPLEYAKD  v.  MULLIGAN. 

IHscovery — Production    of   DocumetUs — Deposit    in    Court — 
Delivery  out. 

^lotion  by  defendants  for  an  order  for  doliverv  out 
()(  documents  mentioned  in  defendants'  affidavit  on 
production,  and  deposited  by  defendants  with  the  deputy 
clerk  of  the  Crown  at  Hamilton,  in  pursuance  of  defen- 
dants' undertaking  to  so  deposit  them,  given  on  motion  by 
plaintiff  for  an  order  to  that  effect. 

J.  E.  Jones,  for  defendants. 

J.  Bicknell,  K.C.,  for  plaintiff. 

The  Master: — The  motion  is  supported  by  an  affidavit 
of  defendants'  solicitor  that  these  documents  will  be  neces- 
sary on  the  examination  of  plaintiff  for  discovery,  which  de 
fendants  wish  to  take  as  soon  as  possible.     .     .     . 

[Reference  to  Darlins:  v.  Darling,  10  P.  R.  1;  Small  v 
Attwood,  1  Y.  &  C.  Ex.  37:  Walker  v.  Cooke,  3  Y.  &  C.  Ex 
276;  Beckford  v.  Wildman,  1()  Ves.  438.] 

If  the  documents  are  wanted  for  plaintiff's  exaniinatioi 
they  can  be  transmitted  on  praecipe  to  the  required  office  o1 
the  Court,  and  be  returned  when  the  examination  has  take: 
]jiace.  It  is  difficult  to  see  from  the  documents  themselve 
why  there  is  so  much  energy  displayed  as  to  whether  the 
sliould  remain  in  Court  or  be  returned  to  defendants.  Botl 
parties,  however,  agree  (for  once)  in  thinking  this  an  im 
portant  matter,  and  defendants  have  affirmed  that  thes 
documents  are  relevant  to  the  question  at  issue  betwee 
tl^.e  parties. 

P)ot]i  i){irties  have  had  ample  time  to  make  copies,  an 
have  done  so,  if  I  am  rightly  informed.  The  next  Ottaw 
assizes  will  begin  on  2nd  April.  It  seems  proper  to  alio 
tlie  documents  to  remain  in  Court  until  say  20th  March,  c 
whatever  is  the  last  day  for  plaintiff  to  give  notice  of  tria 
If  that  is  not  done,  defendants  can  renew  this  motion.  A 
present  I  do  not  think  it  should  be  granted,  but  in  dismi 
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sing  it  I  make  the  costs  in  the  cause,  as  I  cannot  say  at 
present  that  it  was  improperly  made  or  improperly  opposed. 
Xo  material  was  filed  by  plaintiff.  The  motion  was  op- 
posed as  being  premature  until  the  action  has  been  tried. 
If  the  letter  of  5th  December,  1906,  is  all  that  plaintiff 
wishes  to  remain  in  Court,  the  order  may  direct  delivery 
out  of  the  other  two  documents. 


Magee,  J.  January  31st,  1907. 

TRIAL. 

FAULKXEK  v.  GBEER. 

Timber — Issu^  as  to  Ownership  —  Severance  by  Stranger  — 
Waiver  of  Tort — Conveyance  of  Land  l)y  Husband  to  Wife 
— Title  to  Timber — Amendvunt  of  Issve — Parties — Money 
in  Co^itrt — Payment  out. 

Interpleader  issue.  Plaintiff  affirmed  and  defendants 
denied  that  on  29th  September,  1905,  plaintiff  was  entitled 
t'»  $3,781.11,  moneys  paid  into  Court  by  the  Barnett-Me- 
Queen  Company,  Limited,  being  proceeds  of  1,224  spruce 
and  tamarae  piles  alleged  by  plaintiff  to  have  been  cut  from 
lot  1  on  the  west  short  of  the  Black  Bay,  in  McTavish  town- 
ship, on  lake  Superior,  as  against  defendants,  who  deliver- 
ed the  piles  to  the  company  before  the  date  mentioned. 

F.  H.  Keefer,  Port  Arthur,  for  plaintiff. 

W.  H.  Blake,  K.C.,  and  \V.  McBrady,  Port  Arthur,  for 
'lefendants. 

iL^GEE,  J.: — The  issue  was  directed  by  an  order  made 
'>n  the  application  of  the  Barnett-McQueen  Company  in  an 
action  brought  by  Mrs.  Faulkner,  the  plaintiff  in  the  issue. 
against  J.  &  C.  Greer,  the  defendants  in  the  issue,  and  the 
said  company.  By  the  indorsement  of  the  writ  of  sum- 
mons in  that  action  the  plaintiff  claimed  against  all  defen- 
dants damages  for  cutting  and  taking  timber  off  lot  1,  and 
a  declaration  that  the  plaintiff  was  entitled  to  the  proceeds 
of  the  timber.  The  interpleader  order  directed  the  com- 
pany to  pay  into  Court  to  the  credit  of  the  issue  the  $3,- 
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781.11,  loss  their  costs  of  the  application  and  of  such  pay 
nient  into  Court,  and  upon  such  payment  the  action  wa.^ 
thereby  discontinued  as  against  the  company,  and  the  orde; 
reserved  all  other  questions  of  costs  and  all  further  direc 
tions  to  be  disposed  of  by  the  Judge  at  the  trial  of  the 
issue.  The  defendants  J.  &  C.  (ireer  opposed  the  applica 
tion.  I'nder  this  order  the  company  paid  into  Court  $3, 
745.71,  their  costs  being  $35.40. 

Prior  to  2nd  June,  11)05,  the  plaintiff's  husband,  Georg( 
Faulkner,  was  the  owner  of  lot  1.  By  deed  dated  2nd  June 
lt>05,  he  conveyed  the  lot  and  other  lands  to  the  plaintif 
in  consideration  of  $100,  as  shewn  by  the  registrar's  aU 
stract  of  title  put  in  by  consent.  They  then  and  since  live( 
in  Toronto. 

Lot  1  occu])ies  the  whole  eastern  extremity  of  a  promon 
tory  jutting  out  into  Black  Bay  from  its  western  shore.  Th< 
straight  line  forming  the  western  boundary  of  the  lot  i 
about  a  mile  and  two-fifths  in  length,  and  extends  elea 
across  the  promontory.  Lot  1  is  adjoined  on  the  west  b 
lots  2  and  4,  lot  2  being  south  of  lot  4.  Lot  1  is  said  t< 
contain  about  400  acres.' 

It  is  clear  that  a  considerable  quantity  of  timber  was  cu 
and  removed  from  lot  1  during  the  year  1905  without  av 
thority  from  ^Ir.  or  Mrs.  Faulkner,  and  without  their  know 
ledge. 

Two  men  named  Dunn  and  Evoy  had  in  February,  190^ 
agreed  to  work  in  partnership  in  cutting  timber.  Evoy,  wh 
was  called  as  a  witness,  professes  to  have  met  a  strange 
named  Stuart  about  the  last  of  February,  who  said  he  ha 
timber  to  cut,  and  proposed  to  be  their  partner  in  cuttin 
it.  No  inquiry  was  made  as  to  w^hose  land  it  was,  and  n 
mention  is  made  of  any  discussion  as  to  price.  The  trio  wer 
on  and  cut  on  this  lot  1.  Stuart,  according  to  Evoy,  sai 
that  was  the  place  he  was  entitled  to  cut,  and  gave  him  t 
understand  he  was  overseer  or  agent.  Before  cutting,  Dun 
and  Evoy  made  an  agreement  of  4th  March,  1905,  with  tli 
defendants'  firm,  J.  &  C.  Greer  of  Port  Arthur,  for  the  sal 
to  the  latter  of  1,500  or  more  tamarac  and  cedar  piles  c 
specified  sizes  and  quality  at  4}  cents  per  foot,  to  be  deli^ 
ered  on  the  lake  shore  at  or  near  Ouimet  siding,  not  lat( 
than  15th  May,  1905,  payment  of  80  per  cent,  to  be  made  c 
all  piles  cut  at  the  end  of  each  month — to  be  free  from  a 
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claims  and  due^.  After  being  engaged  for  some  time  in 
cutting  the  timber,  Stuart  parted  company  from  Dunn  and 
Evoy,  leaving  them  to  continue  the  work.  He  seems  to 
have  been  satisfied  with  the  team,  harness,  and  sleigh  used 
by  the  firm,  which  Evoy  says  had  coat  $276,  for  his  share 
at  parting.  Evoy  says  that  was  the  value  of  the  timber 
j^tanding.  Dunn  and  Evoy  kept  at  work  cutting  timber  and 
hauling  it  to  the  bay,  where  it  was  deposited  on  the  ice  or 
on  skidways  on  the  ice  near  the  edge.  Ellis,  who  worked 
for  them  till  5th  May,  says  that  when  he  left  it  wa.s  ex- 
pected that  in  two  days  more  the  hauling  would  be  finished. 
Hvoy  says  they  finished  cutting  within  a  week  of  the  first 
week  of  May,  and  the  piles  were  hauled  and  deposited  on 
the  ice.  They  returned  to  Port  Arthur,  but  afterwards  in 
TWO  or  three  weeks  went  back  and  formed  the  logs  into  a 
raft,  under  a  second  agreement  made  with  defendants  by 
which  Dunn  and  Evoy  were  to  get  J  cents  per  foot  for 
doing  so.  This  work  occupied  about  15  days.  On  11th 
July  defendants  went  with  a  tug  to  tow  the  raft  to  Port 
.Vrthur,  where  it  subsequently  arrived. 

On  16th  August  defendants  received  from  the  Barnett- 
McQueen  Company,  who  were  purchasing  for  the  Canadian 
Northern  Coal  and  Wood  Company,  for  the  purpose  of  con- 
structing a  dock  at  Port  Arthur,  an  order  for  1,000  piles, 
more  or  less,  of  specified  quality  and  sizes  and  subject  to 
inspection  and  approval  and  having  the  butt  ends  sawed 
off,  the  price  being  7  cents  per  foot  for  s])ruee,  and  S  cents 
per  foot  for  tamarac,  f.o.b.  dock  site.  Fnder  this  order 
1,233  piles  brought  by  the  tug  from  Black  Bay  were  deliv- 
fTed  to  the  Barnett-McQueen  Company,  who  at  first  re- 
jected 255,  but  afterwards,  being  short  of  piles,  accepted  all 
I'Ut  90.  The  price  for  the  1,224  accepted  was  $3,781.11, 
and  is  the  amount  here  in  question.  It  is  not  clear  when 
the  piles  were  accepted  by  the  company,  but  apparently 
some  were  accepted  about  16th  or  18th  August,  and  all  had 
not  been  accepted  on  6th  September,  when  Mr.  Faulkner 
arrived  on  the  scene.  He  had  received  information  about 
let  August  of  the  theft  of  the  timber,  and,  after  writing  to 
Dunn  and  Evoy  and  receiving  no  reply,  he  employed  a  detec- 
tive and  traced  the  piles  to  the  defendants  and  the  com- 
pany. He  went  to  Port  Arthur  from  Toronto  to  see  them 
and  claimed  the  piles  on  6th  September.  He  then  offered 
defendants  to  take  $2,000  in  settlement.     On  rth  Septem- 
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ber  his  solicitor  wrote  the  company,  on  plaintiff's  behalf, 
asking  redelivery  of  the  piles  or  payment  of  their  full 
value  as  delivered  in  Port  Arthur,  and  warning  them  against 
paying  Messrs.  Greer  for  them.  On  15th  September  he 
wrote  the  company  again  asking  payment,  and  on  C3rd 
September  wrote  offering  to  consent  to  the  company  using 
those  not  already  used,  the  price  of  all  to  be  held  until  Mrs. 
Faulkner^s  right  be  established.  No  arrangement  seems  to 
have  been  come  to,  and  the  action  followed. 

Shortly  after  beginning  to  cut  the  timber  Dunn  and 
Evoy  applied  to  defendants  J.  &  C.  Greer  to  advance  them 
moneys  on  account  of  the  contract.  At  various  dates  com- 
mencing 25th  March,  1905,  and  extending  up  till  2nd  Sep- 
tember, defendants  advanced  to  them  $2,447.61  in  cash  and 
goods  and  payments  of  orders,  and  on  25th  September  a 
further  payment  of  $4.05,  making  in  all  $2,451.66.  De- 
fendants had  no  knowledge  as  to  the  ownership  of  the  tim- 
ber. When  making  the  agreement  of  4th  March,  James  T. 
Greer  had  asked  Evoy  the  name  of  the  farmer  from  whom 
he  said  he  was  getting  the  piles,  and  Evoy  said  it  made  no 
difference.  About  the  end  of  April  or  early  in  May  Greer 
went  out  to  the  land  to  see  how  Dunn  and  Evoy  were  get- 
ting on,  in  view  of  his  advances,  but  he  says  he  did  not  know 
whose  lot  it  was,  and  he  did  not  inquire  at  any  time.  He 
told  Dunn  and  Evoy  they  would  have  to  get  a  clearance 
before  settlement,  and  they  obtained  from  Stuart  a  paper 
dated  24th  July,  1905,  stating  that  he,  Stuart,  had  sold 
them  timber  on  lots  4  and  6.  It  does  not  appear  that  they 
had  cut  any  upon  these  lots,  and  from  its  situation  lot  1 
could  not  be  mistaken  for  them.  One  published  map  shews 
lot  4  as  including  what  is  actually  the  southerly  portion  oi 
lot  1,  but  only  a  small  part  of  the  cutting  was  done  on  that 
parcel. 

Beside  the  moneys  paid  Dunn  and  Evoy,  defendants  alsc 
claim  to  have  expended  $4.30  for  the  tug  in  to\nng  the 
raft  to  Port  Arthur,  although  Mr.  Hornc,  their  witness 
thinks  the  expense  of  doing  so  at  that  time.  July,  1905 
would  be  about  $150,  and  defendants  also  expended  foi 
labour  in  cutting  off  the  butt  ends  of  the  piles,  to  comply 
with  the  company's  order,  and  otherwise,  $137. 

It  is  admitted  that  the  piles  delivered  to  the  company 
were  all  cut  by  Dunn  and  Evoy  on  the  shore  of  Black  Bay 
There  is  no  evidence  that  thev  cut  anvwhere  else  than  th< 
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\'^o  tniets  at  the  north  end  and  on  the  southerly  part  re- 
.^pectively  of  lot  1.  Evoy  admits  that  1,224  piles  is  ap- 
proiiniately  correct.  The  evidence  shews  that  enough 
timber  was  cut  on  lot  1  to  have  produced  the  whole  L233 
}'iip.«.  There  is  no  evidence  as  to  how  many  more  were 
Wfiv-ed   by  defendant  in  the  raft.     .     .     . 

I  conclude  that  the  cutting  on  lot  2  was  small,  and  that 
it  would  be  a  sufficient  estimate  to  allow  that  10  piles  of  a 
total  length  of  396  feet  may  have  come  from  that  lot,  of 
*li  the  proportionate  value  out  of  $3,181.11  for  1,224 
would  be  $31.     .•     .     . 

I  therefore  find  that  of  the  1,224  piles  accepted  by  the 
company  1,214,  of  a  total  length  of  48,142  feet,  for  which 
tbe  amount  payable  by  the  company  to  defendants  would 
teht^en  $3,750.11,  came  from  lot  1.  I  find  that  all  those 
were  t-ut  and  removed  to  the  ice,  just  outside  the  limits  of 
^^^1.  before  the  date  of  the  deed  to  plaintiff,  but  that 
neither  plaintiff  nor  her  husband  had  any  knowledge  thereof 
at  the  execution  of  that  deed.  As  that  deed  appears  to 
t»ave  bf'en  for  a  valuable  consideration,  I  must  assume  that, 
2--  wth  parties  supposed  the  timber  to  be  there,  the  con- 
'"^'^tion  included  it,  and  the  wife  would  be  entitled  to  it 
'  ^♦'Hclee — even  if  the  deed  does  not  nave  the  effect  of 

^^**^K  it  to  her  as  a  part  of  the  realty  severed  by  a 
theipf  ^^  ^'Vithout  the  knowledge  or  consent  of  the  owner,  and 
I  ^^*^  not  deprived  of  its  character  of  realty  as  between 
TOgtautor  and  grantee.  Under  K.  S.  0.  189?  ch.  119,  sec. 
^^  We  deed  carries  with  it  the  trees. 

V?  to  the  value  of  the  piles,  it  is  not  disputed  that  the 
^ic-e  agreed  upon  between  defendants  and  the  company  was 
their  fair  value  at  Port  Arthur.  ...  On  all  the  evi- 
dence, 1  would  put  the  value  of  the  1,214  piles  as  standing 
in  the  tree  at  $()00.  The  present  question,  however,  is  not 
what  damage  the  owner  of  the  land  might  recover  in  an 
action  for  trespass,  but  whether,  as  claimed  in  the  action 
and  asserted  in  this  issue,  she  is  entitled  to  the  proceeds 
of  those  piles.  They  had  been  removed  by  defendants 
themselves  from  the  public  waters  immediately  in  front  of 
her  land,  without  any  inquiry  as  to  ownership  and  without 
takintr  the  precaution  as  to  "  clearance  "  which  defendants 
about  the  same  time  admitted  to  be  needful  by  requiring 
Dunn  and  Evoy  to  procure  one  before  settlement.  The  facts 
are  not  far  from  those  in  Smith  v.  Baechler.  18  ().  R.  293. 
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Nothing  had  been  added  to  the  material  in  the  logs.  Everj 
part  of  them  was  plaintiff's  prbperty.  Had  they  remained 
with  defendants  at  Port  Arthur,  plaintiff  might  have  re- 
covered possession  of  the  logs  themselves  and  sold  them  tc 
the  company:  Gilmour  v.  Buck,  24  C.  P.  187;  McDonald 
V.  Lane,  7  S.  C.  R.  462 ;  McGregor  v.  McNeil,  32  C.  P.  538 
An  equitable  title  would  be  sufficient:  .Carter  v.  Long,  2C 
S.  C.  H.  436.  So  also  she  might  have  recovered  the  logs 
from  the  purchasers,  the  company,  if  they  detained  them 
Deal  v.  Potter,  26  U.  C.  R.  578.  * 

Had  the  company  paid  defendants  the  price,  plaintif 
could  have  waived  defendants'  tort  and  recovered  the  mone> 
as  money  had  and  received  l)y  defendants  to  her  use  on  4 
sale  on  her  behalf:  Buckland  v.  Johnson,  15  C.  B.  145,  pei 
Maule,  J.,  pp.  150,  165,  and  per  Cresswell,  J.,  p.  167;  Ough 
ten  V.  Sippings,  1  B.  &  Ad.  241;  and  see  Lythgoe  v.  Ver 
non,  5  H.  &  N.  180.  In  the  action  she  sought  a  deelaratioi 
that  she  was  entitled  to  that  price.  Add  to  this,  that  de 
fendants  could  not,  in  view  of  plaintiff's  claim  and  title 
recover  the  price  from  the  company,  nor  could  the  cinn 
l)any  divide  it  between  them  and  plaintiff.  By  her  inter 
vention  she  ended  defendants'  right  to  it,  and  became  thi 
cnly  one  entitled  to  be  paid  by  the  company,  and  it  is  be 
cause  the  company  were  left  in  doubt  whom  to  pay  tha 
they  caused  these  parties  to  interplead.  The  substantia 
tjiiestion  in  this  issue  is,  who  was  the  owner  of  the  piles? 

At  the  trial,  when  it  appeared  that  the  cutting  wa 
before  plaintiff's  deed,  her  counsel  applied  for  leave  t 
iiniend  by  joining  her  husband  as  co-|)laintitt*,  and  put  ii 
Ills  consent  thereto.  The  motion  stood  over  till  all  th 
evidence  should  be  heard.  In  support  of  the  apjdieatio; 
Hryce  v.  Kinnee,  14  P.  R.  501),  was  cited,  and 
Canadian  Pacific  R.  \V.  Co.  v.  Rat  Portaire  Lumber  Co.,  1 
().  L.  R.  27:?,  278,  5  ().  W.  R.  47:1,  a.>' shewing  that  th 
amendment  could  be  made.  Even  had  I  the  power  undo 
the  order  or  otherwise,  in  the  absence  of  the  conipan> 
whose  money  was  paid  in,  and  who  might  not  have  mad 
the  application  for  interpleader  if  neither  plaintiff  nor  de 
l"n(';in1,-  were  entitled,  1  would  not  make  the  order,  as 
consider  it  unnecessary. 

I  find  the  issue  in  favour  of  ])laintitf>  to  the  extent  c 
•1^3.750.11,  lieing  the   proceeds  of   1,21-i    piles  OPt    <>f    l,2*-2 
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aeously  stated  as  1,230  in  the  issue,  and  that  plaintiff 
lerefore  entitled  to  the  whole  sum  of  $3,745.71  paid 
Court,  with  any  accumulated  interest  thereon.  I  dir- 
hat  the  same  be  paid  out  to  her,  and  that  her  costs  of 
issue  and  of  the  interpleader  application  be  paid  by 
ndants. 


January  31st,  1907. 

DIVISIONAL  COURT. 

McMUKCHlE  V.  THOMPSOX. 

se  in  Adion —  Voluntary  Assignmenl  of  Fund  to  Wife 
of  Assignor — Informality — Validity  as  Equitable  Assign- 
meiU — Subsequent  Assignment  for  Value — Priority — A'o- 
iict  to  Holders  of  Fund — Exectttoi-s — Oral  Notice  to  One. 

Appeal  by  plaintiffs  from  judgment  of  Anglin,  J.,  8  O. 
R.  637,  determining  an  issue  in  favour  of  defendant. 
W.  Proudfoot,  K.C.,  for  plaintiffs. 
E.  L.  Dickinson,  Goderich,  for  defendant. 

The  Court  (Meredith,  C.J.,  Teetzel,  J.,  Map.ee,  J.), 
missed  the  appeal  with  costs. 


rtwright.  Master.  FKr.RUAKV    1st.   1!M)7. 

CHAMBERS. 

PEPLEH  V.   EG  AX. 

^rtimhrs-^Stotewent  of  Claim — Sale  of  Horse — Brrorh  nf 
Worranty — Unsoundness — Special  Damage — Personal  In- 
juries. 

Motion  by  defendant  for  particulars  of  the  statoiiunit 
^  Haim. 
•1.  T.  Loftus,  for  defendant. 
E.  E.  Wallace,  for  plaintiff. 
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The  Master: — Plaintiff  is  a  physician  practising  i 
Toronto.  Defendant  is  a  dealer  from  whom  plaintitf,  a 
alleged,  bought  a  horse  warranted  to  be  sound  and  cit 
broken,  docile,  and  safe  for  use  in  the  city.  The  pric 
was  $175.  These  representations,  it  is  said,  were  untrue 
The  horse,  it  is  alleged,  was  unsound  and  uncontrollabh 
so  that  it  bolted  and  ran  away,  "'  causing  plaintitf  to  sun 
tain  personal   injuries   and*  damages."     .     .     . 

It  was  conceded  on  the  argument  that  particulars  c 
the  unsoundness  should  be  given.  The  other  particulai 
should,  I  think,  also  be  furnished.  They  are  in  th 
nature  of  special  damage,  and  when  plaintiff  is  only  askin 
$500,  and  the  return  of  the  purchase  money,  particulai 
will  be  useful  to  enable  defendant,  if  so  advised,  to  ava 
himself  of  Eule  419.  Odgers  on  Pleading,  5th  ed.,  p.  17: 
says :  "  Always  ask  for  particulars  of  losses,  expenses,  an 
other  special  damage.^^ 

The  particulars  should  be  delivered  in  one  week,  an 
defendant  should  hav^  8  days  thereafter  to  plead.  Cosi 
to  defendant  in  the  cause. 


Cartwright,  Master. 


February   1st,   190 


chambers. 

HILL  V.  GOW. 

Particular.^ — Statement  of  CJaini — Action  to  Set  asride  Coi 
veyoiice  as  Fraudulent  —  Allegations  of  Fraud  —  Sufi 
ciency, 

^lotion  by  defendants  for  particulars  of  the  stateuiei 
of  claim,  before  delivery  of  the  statement  of  defence. 

(Irayson    Smith,   for   defendants. 

W.    E.   Middleton,   for   plaintiff. 

The  Master: — Action  by  a  judgment  creditor  of  d( 
fendant  Gow^  against  that  defendant  and  the  executors  c 
liis    deceased    father    to    set    aside    a    conveyance    bv    Go' 
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r,  made  ten  days  before  the  trial  of  the  action 
aintiff  got  judgment.  This  deed  is  alleged  to 
made  to  prevent  plaintiff  recovering  anything 
I  in  the  action. 

;h  and  9th  paragraphs  of  the  statement  of  claim 
jges  that  the  transaction  was  the  result  of  "  a 
jcheme  and  conspiracy,''  and  that  the  con- 
question  was  fraudulent  and  void,  and  was  for 
and  pretended  consideration  of  $1,500." 

its  ask  for  "  particulars  of  the  fraud  and  f raud- 
and  of  the  facts  and  circumstances  upon  which 

s  are  based,"  and  "  of  the  fraud  alleged  as 
conveyance  and  of  the  facts  and  circumstances 

such  charge  is  based. ^^ 

with  the  contention  of  plaintiff^s  counsel  that 

e  sufficiently  set  out  to  enable  defendants  to 

be  true  that  the  debtor  defendant  has  left  the 
id  that  the  other  defendants,  who  are  his 
eutors,  may  not  in  one  sense  be  presumed  to 
:nowledge  of  the  actual  facts  attending  the 
fciansaction.  On  the  other  hand,  they  have 
papers,  and  should  be  able  to  satisfy  them- 
ler  the  $1,500  was  actually  paid  by  their  tes- 


cannot  possibly  know  how  this  was.  For  all 
the  consideration  may  have  been  nominal. 
8  is  so  or  not  does  not  seem  material  undeT 
^7  ch.  115,  sec.  3,  sub-sec.  1.  The  statement 
lows  the  well  settled  precedents  applicable  to 
as  the  present.  The  facts  which  plaintiff 
are  clearly  set  out,  and  the  whole  onus  is  on 
)lish  his    case    out    of    the    mouth  of  adverse 


►es  not  seem  any  ground  on  which  the  motion 
ported,  and  it  must  be  dismissed  with  costs 
in  any  event.    .     .    . 

tule  271  has  been  complied  with,  taken  in  con- 
fa  Rule  276.  I  do  not  find  anything  in  the 
Q  In  re  Rica  Gold  Washing  Co.,  11  Q.  B.  D. 
rt  the  motion. 

r.B.  NO.  4 — 17 
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Morgan,  Jun.  Co.C.J. 


February  1st,  1907. 


SCRUTINY. 

Re  WESTOjST  LOCAL  OPTION  BY-LAW. 

Mnnicipal  Corporations — Local  Option  By-law — Scrutiny  of 
Votes  of  Electors  —  Qualification  of  Voters  —  Recount  — 
Majority — Computation  —  Spoiled  Ballots  —  Unmarked 
Ballots. 

Application  to  Morgan,  Jun.  J.  of  the  County  Court  of 
York,  by  a  ratepayer  of  the  village  of  Weston,  for  a  "  scru- 
tiny ^'  of  the  ballot  papers  cast  upon  a  local  option  by-law 
submitted  to  the  electors  of  the  village  of  Weston  on  7th 
January,  1907.  The  application  was  made  under  the  pro- 
visions of  sec.  369  of  the  Consolidated  Municipal  Act  of 
1903. 

J.  Haverson,  K.C.,  for  the  applicant. 

H.  E.  Irwin,  K.C.,  for  the  village  corporation. 

W.  E.  Raney,  for  certain  ratepayers. 

Morgan,  Jun.  Co.C.J.: — By  sec.  141  of  the  Liquor 
License  Act,  municipalities  are  given  power  to  pass  by-laws 
prohibiting  the  sale  of  liquor  within  the  municipality,  pro- 
vided such  by-laws  be  approved  by  the  electors  in  manner 
required  by  the  Municipal  Act.  Presumably  this  means  in 
manner  required  by  those  sections  of  the  Municipal  Act 
referring  to  the  assent  of  the  electors  to  be  given  to  all 
by-laws  which  require  such  assent.  Sub-section  2  of  sec.  141 
has  been  repealed,  and  the  amending  Act  of  1906  provides 
that  the  assent  of  the  electors  shall  not  be  testified  merely 
by  a  majority  of  votes  given  for  or  against  the  by-law,  but 
that  the  by-law  shall  only  be  deemed  to  have  been  carried 
if  the  votes  given  for  the  by-law  represent  three-fifths  of 
the. "electors  voting  upon  such  by-law.^'  I  have  been  re- 
quested, before  proceeding  to  an  actual  scrutiny  of  the 
ballots  as  counted  by  the  clerk  of  the  municipality,  to  deter- 
mine two  legal  questions  which  enter  very  materially  into 
the  mode  and  scope  of  such  scrutiny. 

The  first  point  is  whether  or  not,  under  the  author- 
ity given  to  me  by  sec.  369  of  the  Consolidated  Municipal 
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t,  I  have  power,  and  the  duty  is  east  upon  me,  in  going 
0  such  scrutiny  of  ballots,  to  go  into  the  qualification  of 
voters  who  have  cast  the  ballots,  for  the  purjo8€<  of 
ertatning  whether  they  had  the  right  to  vote  or  to  cast 
se  ballots. 

Secondly,  I  am  asked  to  determine  whether,  in  ascer- 
aing  the  total  of  electors  voting  upon  the  by-law,  1 
luld  count,  in  that  total,  ballots  cast  for  or  against  the 
law,  but  which,  under  the  provisions  of  the  statute, 
re,  in  counting,  been  rejected  for  some  defect  in  the 
lot  paper. 

Upon  the  first  question,  after  very  serious  consideration, 
ntertain  very  little  doubt;  though  it  is  a  question  of  some 
npleiity,  owing  to  the  unfortunate  use  of  the  words 
crutiny  of  the  ballot  papers,"  which,  when  one  looks 
the  whole  scope  and  context  of  the  provisions  applicable 
that  section,  can  only  mean  "  recount."  "  Vote  "  and 
allot '^  are  not  synonymous  terms,  are  not  convertible 
ms.  "Vote'^  arises  from  the  franchise  granted  to  the 
ctor.  It  is  the  expression  of  his  opinion  upon  any  given 
)ject  upon  which,  as  an  elector,  he  has  a  right  to  ex- 
jss  his  opinion.  "Ballot"  is  the  vehicle  by  which, 
ier  the  statute,  he  conveys  that  opinion  in  a  concrete 
m  BO  that  it  can  be  counted  either  for  or  against  that  in 
pect  to  which  he  is  voting.  So  that,  when  sec.  369, 
iler  which  this  proceeding  is  taken,  speaks  of  a  *'  scru- 
y  of  the  baUot  papers  ^^ — and  all  through  the  subsequent 
tions  dealing  with  this  particular  subject  the  "  scrutiny 
ballot  papers"  is  referred  to  and  not  one  word  said 
>ut  a  scrutiny  of  the  votes — ^I  am  driven  to  the  con- 
ifiion  that  the  draftsman  was  unfortunate  in  his  use 
the  word,  and  that  he  only  meant  what  is  called  in  the 
inicipal  Act,  with  reference  to  the  election  of  members 
a  municipal  council,  a  "recount,"  because  a  scrutiny 
the  ballots  under  the  powers  granted  me  by  sec.  369, 
i  the  provisions  in  the  following  sections  as  to  how  I 
>iild  exercise  those  powers,  make  it  obligatory  upon  me, 
t  only  to  scrutinize  the  ballots,  that  is  to  say,  to  look 
them  and  examine  them,  but,  also  to  count  them,  and, 
nng  counted  them,  to  ascertain  upon  which  side  the  bal- 
»  are  counted  either  for  or  against  the  by-law,  and  to 
ttify  to  the  municipal  council  the  result  of  such  scrutiny 
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or  recount;  thereby  indicating  that  the  functions  I  ha^ 
to  perform  under  the  statute  are  simply  a  repetition  1 
me,  or  rather  a  review  by  me,  of  the  work  done  by  tl 
municipal  oflScer  when  he  first  made  his  count  and  retur 
with  this  difference,  that  the  returning  officer  does  n 
scrutinize  the  ballots,  but  simply  makes  return  from  tl 
count  given  by  the  deputies,  who  have  scrutinized  tl 
ballots  for  him,  whereas  1  scrutinize  the  ballots,  determii 
as  to  their  validity  or  countability  as  ballots,  and  mal 
the  count,  and  either  reach  the  same  result  the  clerk  hi 
reached,  or,  for  some  reasons  arising  from  a  scrutiny  of  tl 
ballots,  make  an  alteration  in  the  result,  making  it  diffe 
ent  from  the  result  the  clerk  has  reached.  On  the  whol 
therefore,  I,  though  with  some  doubt,  have  reached  tl 
conclusion  that  my  powers  in  this  proceeding  are  confine 
simply  to  a  scrutiny  and  counting  of  the 'ballots,  and  th 
I  have  neither  power  nor  is  it  my  province  to  inquire  b 
hind  the  ballot  at  all,  more  especially  to  inquire  as 
whether  the  persons  casting  ballots  are  possessed  of  tl 
legal  qualifications  to  entitle  them  to  vote  at  an  electic 
of  this  description. 

In  arriving  at  this  decision  I  have  not  overlooked  tl 
wording  of  sec.  372,  giving  to  me  the  like  powers  and  auti 
ority  as  are  possessed  by  a  Judge  upon  the  trial  of  tl 
.  validity  of  the  election  of  a  member  of  a  municipal  counci 
I'hese  powers  are  contained  in  sees.  219  to  244  (a),  incli 
sive,  of  the  Municipal  Act,  portions  of  which  provide  f( 
an  investigation  of  the  right  of  voters  to  the  franchii 
which  they  have  assumed  to  exercise.  The  question,  ( 
course,  is  whether  sec.  372  clothes  me  on  this  applicatio 
with  all  the  powers  and  authority  contained  within  sec 
219  to  244  (a)  inclusive. 

In  determining  this  I  am  materially  assisted  by  tl 
words  in  sec.  372  "as  to  all  matters  arising  upon  tl 
scrutiny."  I  take  these  to  be  words  of  limitation,  and  the 
effect  to  be  that  I  am  clothed  with  such  of  the  powers  an 
so  much  of  the  authority  given  to  a  Judge  upon  a  trial  c 
the  validity  of  an  election  as  may  be  necessary  in  dealin 
with  all  matters  arising  upon  the  scrutiny.  Section  36 
clearly  states  that  this  scrutiny  is  "  a  scrutiny  of  the  ba 
lot  papers.^'  I  am,  therefore,  of  the  opinion  that  the  effec 
of  sec.  372  does  not  go  further  than  to  invest  me  wit 
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18,  for  example,  the  power  provided  by  see.  228 
►roduetion  of  ballot  papers,  voters'  lists,  and 
B  of  the  election. 

md  point  is,  whether  or  not,  in  ascertaining 
umber  of  electors  voting  '^  for  and  against  the 
lali  include  ballots  deposited  by  the  electors 
larked,  and  upon  which  there  is  no  visible  ex- 
the  will  of  the  elector,  and  also  ballots  in  re- 
tch the  elector  casting  his  vote  has  expressed 
:  has  upon  the  ballot  done  something  which, 
'ovisions  of  the  statute,  vitiates  it  as  a  count- 
ed makes  it  uncountable  either  for  or  against 

is  question  1  have  met  with  a  good  deal  of 
id  the  judgment  I  am  about  to  give  is  not 
tiout  doubt,  but  is  the  best  conclusion  I  can 
a  careful  consideration  of  all  the  provisions  of 
and  looking  to  its  spirit.  It  has  been  argued 
lat  where  an  elector,  obtaining  his  ballot  paper 
ialled  by  the  deputy  returning  officer,  marking 
urse  with  his  cross  as  provided  by  the  statute, 
ne  reason  which  must  be  unknown,  for  the 
ot  be  called  upon  to  disclose  it,  puts  some  other 
ication  upon  the  ballot  which  under  the  statute 
iueless  on  a  counting  of  tlie  l)allots  east  either 
Qst  the  by-law,  notwithstanding  that  it  is  so 
e  statute  not  countable  either  for  or  against 

the  person  who  cast  that  ballot  hsa^  in  fact 
0  becomes,  within  the  designation  of  the  statute, 
"  electors  voting  upon  such  by-law/'  The 
;  not  without  force,  not  without  great  force. 
)logy  of  the  statute  seems  to  give  colour  to  it. 
ir  hand,  it  is  argued  that  the  provisions  of  the 
Ji  not  people  who  have  exercised  their  right 
in  invalid  manner,  but  people  who  have  exer- 
right  to  vote  so  that  the  exercise  of  it  shall  be 
ing  to  law,  and  have  some  influence  in  determin- 
estion  upon  which   they  are   voting.     Now  in 

by  me  with  the  scrutiny  and  counting  of  the 
BLve  first  to  scrutinize  the  ballots;  I  have  to  re- 
se  which  are  defective  as  ballots  according  to 
ns  of  sub-sec.  1  of  sec.  174  of  the  Consolidated 


Digitized  by  ^ 


254  ^^^'  ONTARIO   WEEKLY  REPORTER. 

Municipal  Act,  which  provides  that  no  ballot  paper  whicl 
has  not  upon  its  back  the  name  or  initials  of  the  deput] 
returning  officer,  or  on  which  anything,  except  the  initiaL 
of  the  deputy  returning  officer  on  the  back,  is  marked  b] 
which  the  voter  can  be  identified,  or  which  has  been  torn 
defaced,  or  otherwise  dealt  with  by  the  voter  so  that  h( 
can  be  thereby  identified,  shall  be  void  and  shall  not  b( 
counted.  As  I  say,  I  have  to  deal  with  the  ballots  fron 
that  standpoint,  counting  for  the  by-law  all  ballots  prop 
erly  cast,  within  the  meaning  of  the  statute;  and  againsi 
the  by-law,  all  ballots  properly  cast  against  the  by 
law.  I  then  ascertain  whether  the  by-law  has  beei 
carried  by  a  majority  of  the  persons  voting,  as  evi 
denced  by  the  ballots  I  have  thus  counted.  Unless  i 
majority  has  been  obtained  for  the  by-law,  it  is  not  neces 
sary  to  go  further, — if  a  majority  has  been  obtained  foi 
the  by-law,  then  I  have  to  ascertain  whether  the  tota 
vote  counted  for  the  by-law  represents  60  per  cent,  o: 
three-fifths  of  the  "electors  voting  upon  said  by-law/ 
and  to  ascertain  what  electors  have  voted  for  the  by-lav 
involves  the  determination  of  the  second  legal  questioi 
which  is  raised  before  me.  Can  a  person  be  said  to  have 
voted  for  the  by-law  who  has  not  voted  in  such  a  wa^ 
that  the  recorded  expression  of  his  vote  as  provided  b] 
the  statute  as  the  vehicle  and  record  upon  which  his  vot< 
can  be  counted,  and  the  only  way  in  which  his  vote  can  b< 
counted,  can  he  be  said  to  have  voted  if  that  record  is  de 
fective  in  any  way  which  under  the  statute  prevents  i 
from  being  counted  as  a  vote  either  for  or  against  th< 
by-law.  In  other  words,  can  I  declare  that  to  be  the  lav 
which  presents  such  an  extraordinary  anomaly  that  j 
ballot  paper  may  be  rejected  as  not  evidencing  a  vote  givei 
for  or  against  the  by-law,  and  that  that  same  ballot  papei 
shall  be  counted  as  evidencing  a  vote  given  to  make  up  th( 
lumber  of  electors  voting  on  the  by-law?  I  am  unable  t< 
feel  that  the  legislature  ever  contemplated  any  such  ex 
traordinary  anomaly,  and  that  the  spirit  of  the  legisla 
tion  was  that  in  order  to  carry  the  by-law,  then 
must  bo  a  majority  of  three-fifths  of  all  those  per 
^^ons  who  have  validly  and  by  the  means  provider 
by  law  for  evidencing  their  vote,  namely,  ,the  ballot 
so  marked  the  ballot  and  so  voted  in  marking  the  ballot  a 
that  they  have  given  a  legal  ballot,  and  have  not  morel; 
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he  mere  foriDaiity  of  voting.     The  result  of 

I  he^  that  in  aecertaining  whether  the  three- 

d  for  the  by-law^  I  would  take  the  sum  of 

3erly  marked  for  the  by-law,  the  etim  of  the 

,'  marked  against  the  by-law,  add  theee  two 

obtaining  the  number  of  persons  who  had 

properly  voted,  legally  voted  upon  the  by- 

that  total,  ascertain  whether  the   number 

for  the   by-iaw  represented  three-fifths   of 

1  did  m  find  J  1  should  have  to  report  that 

nicipality,  and  the  by-law  would  be  p^sed 

not,  then  the  by-iaw  would  have  to  he  de- 

ied, 

ler  or  not  those  ballots  which  were  depos- 
:  without  any  mark  on  them  at  all  except 
;he  depnty  returning  officer,  I  have  not  the 
ion  in  saying  that  they  i^ould  not  be  counted 
he  factors  to  he  taken  into  consideration  in 
ether  the  three-fifths  majority  has  been  oh- 
The  elector  has  not  voted,  has  not  expressed 
jne  nothing  but  simply  say  ''  I  decline  to 
senee  in  the  polling  booths  his  accepting 
lis  going  behind  the  screen  with  an  appar- 
■  marking  the  ballot,  earrieg  him  no  further 
aever  presented  himself  at  the  polling  booth 
;  point  I  have  no  hesitation  whatever. 

her  ballotg.  where  the  voter  has  apparently 
ctual  attempt  to  record  his  vote  so  that 
i  upon  the  ballot  would  make  it  countable 
as  done  something  which  under  the  statute 
ballot^  I  have  entertained  some  difficulty, 
better  opinion  is  the  opinion  I  have  reaohed. 

informed  that  in  the  counting  by  the  de- 
officers  of  the  ballots  cast  as  to  this  by-law, 
ejected  ballota.  That  being  the  ease,  in  the 
e  taken  of  the  law,  it  occurs  to  me  that  a 
t  of  the  ballots  has  become  almost  un- 
iinlese  either  party  for  any  reason  desires 

to  check  and  verify  the  operations  of  the 
the  returning  officer  in  reaching  their  con- 
claration  of  the  returning  officer  a^  to  the 
^ould  stand,  and  the  by-law  would  be  passed 
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\y  the  municipal  council  accordingly.  If,  however,  either  < 
the  parties  concerned  in  this  by-law  either  for  or  against  f ( 
any  reason  desire  a  physical  recount,  I  shall  be  glad  1 
enter  upon  it  and  proceed  in  due  course.  If  the  matt< 
stops  here,  looking  at  the  fact  that  it  is  a  new  statut 
about  which  reasonable  doubt  as  to  the  meaning  to  be  give 
to  it  has  arisen,  I  think  there  should  be  no  costs  to  c 
against  either  party.  If,  however,  an  actual  physical  r 
count  is  demanded  by  either  party,  then  I  reserve  the  who 
question  of  costs  until  giving  my  final  report. 


[See  Ee  Swan  Eiver  Local  Option  By-law,  3  W.  L. 
546.] 
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TORONTO,  FEBRUARY   14,    1907. 


No.  s 


JHT,  Master. 
ilDGE,  C.J. 


February  4th,  1907. 
February  12th,  1907. 


CHAMBERS. 

:*OBALT  NIPIGON  CO.  v.  McKlM  CO. 

dcKIM  CO.  V.  COBALT  NIPIGON  CO. 

tion  of  Actions — Conduct  of  Proceedings  —  Cross- 
'ons — Time — Diligence — Stay  of  one  Action, 

1  by  the  Cobalt  Nipigon  Co.  to  consolidate  the  two 

Elliott,  for  the  applicants. 
Smith,  for  the  McKim  Co. 

iASTER: — These  are  cross-actions  on  an  advertising 
aade  between  the  parties.  Each  party  alleges  that 
has  violated  the  agreement. 

obalt  Co.  issued  their  writ  on  18th  December,  and 
3  tried  to  settle.  They  did  not  succeed,  and  the  Mc- 
ssued  a  writ  in  January,  and  delivered  a  statement 
This  was  not  done  in  the  first  action  because  it 
jht  that  the  parties  were  still  attempting  settle- 
admitted  that  both  actions  should  not  be  allowed 
[,  but  each  party  wished  to  have  the  conduct  of  the 

nith  contended  that  Crossley  v.  Ferguson,  33  C.  L. 
cided  that  the  motion  was  premature,  and  that  the 
.  had  lost  their  priority. 

k,  however,  that  what  was  said  there  as  to  the  mo- 
y  premature  only  applied  to  that  particular  case. 

O.W.R.  NO.  5 — 18 


Digitized  by  ^ 


258 


u  H  •;  ONTARIO   WEEKLY  REPORTER. 


Here  there  is  no  doubt  that  both  actions  arise  out  of  the  o 
contract.     There  is  no  complaint  on  this  point. 

In  Girvin  v.  Burke,  13  P.  R.  216,  it  was  said  that  ''  t 
main  indicia  which  determine  who  is  to  have  the  carriage 
the  proceedings  (are)  which  action  was  first  begun?  Up 
whom  does  the  chief  burden  of  proof  lie  ?  Which  is  the  mo 
comprehensive  in  its  scope  ?^' 

Here  none  of  these  apply  except  the  first,  and  it  seer 
right  to  decide  the  question  on  that  ground.  In  Girvin 
Burke,  it  will  be  seen  that  (as  here)  the  later  action  had  oi 
stripped  the  earlier  one.  But  no  weight  was  apparently  giv( 
to  that  fact,  and  the  conduct  of  the  proceedings  was  given 
the  plaintiff  in  the  earlier  action,  although  the  second  acti< 
was  ready  for  trial  and  would  have  come  on  a  month  befo 
the  first,  for  which  indeed  notice  of  trial  had  not  actually  be< 
given. 

It  would  seem  to  be  the  better  course  here  to  stay  tl 
second  action,  and  let  the  whole  issue  be  tried  in  the  fii 
action.  The  costs  of  the  motion  to  be  costs  in  the  cause,  ai 
those  of  the  second  action  should  abide  the  result  of  the  fi] 
action. 

The  plaintiffs  should  undertake  to  proceed  with  all  pc 
sible  expedition,  and  the  case  should  at  once  be  set  down  f 
trial  without  waiting  for  the  three  weeks  to  elapse,  if  defe 
dants  so  desire. 

Upon  appeal  the  order  of  the  Master  was  reversed 
Falconbridge,  C.J.;  the  conduct  of  the  proceedings  \i 
given  to  the  McKim  Co.;  and  the  first  action  was  staye 
costs  in  the  cause. 


1 


Teetzel,  J. 


February  5th.  19( 


CHAMBERS. 

STONE  V.  DAVIES. 


Discovery — Examination  of  Plaintiff — Issue  of  Appointme 
for,  before  Service  of  Statement  of  Defence — Service 
Statement  of  Defence  on  same  Day — Fraction  of  Day 
Rules  of  Court. 

Appeal  by  plaintiff  from  order  of  Master  in  Chambei 
ante  187,  requiring  plaintiff  to  attend  for  examination  f 
discovery,  and  holding  service  of  appointment  regular. 

E.  W.  Boyd,  for  plaintiff. 
A.  Cohen,  for  defendant. 
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:l,  J.,  allowed  the  appeal  and  set  aside  the  appoint- 
be  examination  of  plaintiff  for  irregularity.     Costs 


C.  A. 


Fbbruary  5th,  1907. 


STEPHENS  V.  TORONTO  R.  W.  CO. 

lie  of — Action  in  High  Court — Payment  into  Court 
efence  of  Sum  within  County  Court  Jurisdiction — 
mce — Rule  Jt25. 

by  defendants  (by  leave)  from  order  of  a  Divi- 
rt  affirming  an  order  of  a  Judge  in  Chambers  af- 
ruling  of  a  taxing  officer  that  plaintiff  was  entitled 
the  High  Court  scale.  Plaintiff  sued  in  the  High 
iamages  for  personal  injuries,  and  defendants  paid 
Court,  which  plaintiff  accepted,  and  thus  ended  the 


peal  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow, 
,  Meredith,  JJ.A. 

McCarthy,  for  defendants. 
Parmenter,  for  plaintiff. 

J. A. : — This  was  an  action  to  recover  damages  for 
lused  by  the  defendants'  negligence.     The  defen- 

into  Court  $150  in  respect  of  all  causes  of  action, 
aintiff  took  the  money  out  of  Court  in  satisfaction 
ae,  and  taxed  his  costs,  against  objection,  on  the 
e  High  Court.  The  ruling  of  the  taxing  officer  was 
iccessfully  by  a  Judge  and  by  a  Divisional  Court, 
dants  appeal,  contending  that  the  view  of  Rose,  J., 
r.  Toronto  Electric  Light  Co.,  12  P.  R.  58,  should 
d  in  preference  to  that  expressed  by  a  Divisional 
Jabcock  V.  Standish,  19  P.  R.  195,  inasmuch  as  the 
lid  into  Court  and  accepted  in  satisfaction  shewed 
of  action  to  have  been  one  within  the  jurisdiction  of 
y  Court. 

ot  think  it  necessary-  to  discuss  the  cases  referred  to, 
»8tion  whether  the  construction  of  the  Rules  which 
iff  contends  for  should  be  rejected  because  it  tends 
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to  promote  litigation  by  encouraging  plaintiffs  to  make  extra- 
vagant claims^  or  should  be  adopted  because  it  encourages 
compromises  and  tends  to  put  an  end  to  litigation.  Upon  the 
plain  language  of  the  Rules,  I  think  Babcock  v.  Standish  was 
well  decided. 

Rule  425  expressly  provides  that  when  the  plaintiff  takes 
out  money  in  satisfaction  of  all  the  causes  of  action  he  may 
tax  his  costs  of  the  action  and  sign  judgment  therefor,  unless 
the  defendant  pays  them  within  48  hours  after  taxation. 

If  there  is  no  Rule  of  Court  which  limits  the  scale  of  costs 
taxable  in  that  particular  case,  the  plaintiff  must  be  entitled 
to  costs  on  the  ordinary  scale  applicable  to  the  Court  in 
which  the  action  is  brought,  for  there  is  nothing  in  Rule  425 
which  restricts  him  to  anjrthing  less. 

The  defendants  point  to  Rule  1132.  That  Rule,  however, 
is  clearly  confined  to  cases  in  which  judgment  is  entered  for 
the  plaintiff  after  a  trial,  whether  by  a  Judge  or  by  a  jury, 
and  for  some  amount  awarded  by  the  judgment,  and  Rule 
1133,  which  they  also  rely  upon,  only  provides  for  cases  in 
which  judgment  is  entered  without  a  trial  where  the  amount 
of  or  the  relief  awarded  by  the  judgment  prima  facie  appears 
to  be  within  the  jurisdiction  of  an  inferior  Court.  But  where 
money  is  paid  into  Court  and  accepted  and  taken  out  of 
Court  in  satisfaction  under  Rules  419  to  425,  there  is  no 
judgment  for  anything  but  the  costs,  and  not  even  for  them 
if  the  defendant  pays  them  within  48  hours  after  taxation. 
The  amount  paid  in  is  offered  in  satisfaction  and  accepted  in 
satisfaction  of  the  demand  sued  for,  and  the  settlement  and 
disposition  of  the  action  thus  rests  not  upon  the  judgment  of 
the  Court,  but  upon  the  agreement  of  the  parties,  and  Rule 
425  is  the  only  one  which  provides  for  the  costs  recoverable 
in  that  particular  case. 

Order  XXX.,  Rule  4,  of  the  Irish  Judicature  Act  is  simi- 
lar in  terms  to  our  Rule  425,  and  in  McSheffery  v.  Lanagan 
(1887),  20  L.  R.  Ir.  528,  the  question  now  imder  considera- 
tion was  dealt  with  by  the  Court  of  Appeal  and  decided  as 
we  now  decide  it. 

The  case  invites  no  further  observations  of  any  kind,  and 
the  appeal  must  therefore  be  dismissed  with  costs. 

Moss,  C.J.O.,  Garrow  and  Maclaren,  JJ.A.,  concurred. 

Mi  iJKDiTH,  J.A.,  also  concurred,  for  reasons  stated   in 

^v^itinL^ 
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Februaey  5th,  1907. 


C.  A. 


LOVELL  V.  LOVELL. 

Supreme  Court  of  Canada — Extension  of  Time  for 
Appealing — Terms. 

by  defendant  to  extend  time  for  appealing  to  the 
curt  of  Canada  from  the  judgment  of  the  Court 
(8  0.  W.  R.  517)  in  favour  of  plaintiff  in  an 
ilimony,  defendant  proposing  to  apply  to  the  Su- 
rt  for  leave  to  appeal,  if  necessary,  the  Court  of 
ing  refused  leave,  ante  227. 

Watson,  K.C.,  for  defendant. 
,  K.C.,  for  plaintiff. 

lURT  (Moss,  C.J.O.,  OsLER,  Garrow,  Maclaren, 
JJ.A.),  made  an  order  extending  the  60  days  al- 
ppealing  to  the  Supreme  Court,  but  only  in  such 
enable  defendant  to  apply  to  the  Supreme  Court 
manner  and  to  the  same  extent  as  he  might  have 
application  to  this  Court  for  leave  to  appeal  to 
e  Court  had  been  disposed  of  before  the  expiration 
iays.     The  terms  of  the  order  to  be  settled  in 


KJE,  C.J. 


February  6th,  1907. 


WEEKLY   COURT. 

LATIMER,  LATIMER  v.  LATIMER. 

Imction — Personalty — Absolute  Bequest  to  Wife, 
i  by  Bequest  to  Take  Effect  on  Death  of  Wife. 

by  plaintiffs  for  a  summary  order  declaring  the 
interests  of  the  parties  in  the  personal  estate  of 
mer,   deceased,   and   for   administration    of   the 
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By  the  will  of  the  deceased  he  devised  and  bequeathed  al 
his  real  and  personal  estate  to  his  wife,  her  heirs  and  assigns 
absolutely  forever,  and  then  went  on  to  provide  that  at  he 
death  all  his  real  and  personal  estate  should  be  divided  amon 
his  children,  excluding  one.  The  whole  estate  of  the  testato 
consisted  of  the  amount  secured  by  a  mortgage.  The  wil 
was  not  drawn  by  a  solicitor. 

F.  H.  Honeywell,  Ottawa,  for  plaintiffs. 
A.  F.  May,  Ottawa,  for  defendants. 

Falconbridge,  C.J.,  held  that  the  testator  plainly  in 
tended  his  wife  to  take  ever3rthing  absolutely,  and  the  subse 
quent  clause  was  to  be  read  as  referring  to  her  death  durini 
his  lifetime,  or  to  the  disposition  of  whatever  should  be  lef 
at  her  death  if  she  survived  him.  Plaintiff  Francis  Latime 
vas  entitled  to  pass  his  accounts  as  executor  and  be  du 
charged  if  he  so  desired. 

Order  accordingly.  Costs  of  all  parties  out  of  estate- 
costs  to  plaintiffs  only  as  of  motion  to  Court  for  constructio 
of  will  and  advice  of  Court. 


4 


Cartvvright,  Master. 


February  8th,  190^ 


CHAMBERS. 


COUNTY  OF  DUFFERIN  v.  COUNTY  OF  WELLING 

TON. 


Pleading — Reply — Motion  to  Strike  out — Departure — Incoi 
sistent  Pleading, 

Motion  by  defendants  to  strike  out  part  of  the  reply. 

Featherston  Aylesworth,  for  defendants. 
J.  N.  Fish,  Orangeville,  for  plaintiffs. 

The  Master: — The  statement  of  claim  asks  for  a  cl< 
claration  that  defendants  are  jointly  liable  with  them  fc 
the  erection  and  maintenance  of  all  bridges  over  strean 
forming  or  crossing  the  boundary  line  between   the  t^ 
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thout  regard  to  the  width  of  the  same,  and 
with  respect  to  one  lately  made.  Defendants 
16  last  named  work  was  done  hy  plaintiffs  with- 
nsent,  and  is  only  a  culvert  3  feet  wide;  that 
re  askc^  them  to  pay  half  the  cost  of  this  work; 
5  is  the  only  dispute  between  them. 
0  deny  that  the  culvert  is  a  bridge  within  the 
the  Municipal  Act,  1903,  sec.  617  (1),  and  say 
,  even  if  it  is,  the  proportion  of  the  cost  payable 
mty  is  to  be  determined  otherwise,  and  they 
demurring  to  the  statement  of  claim. 

y  states  (1)  that  plaintiffs  *'  seek  only  to  have 
that  the  structure  in  question  is  ...  a 
a  stream  crossing  a  boundary  line  between  two 
[n  the  2nd  paragraph  plaintiffs  allege  that  the 
istion  was  executed  after  ample  notice  to  and 
jwledge  and  concurrence  of  defendants;  and  in 
igraph  that  the  condition  of  the  former  struc- 
was  a  bridge  of  upwards  of  10  feet  in  width, 
it  the  matter  could  not  be  delayed,  and  that  if 
we  not  otherwise  liable,  then  ''  an  agency  of 
me  from  the  circumstances,  and  the  defendants 
}  from  repudiating  the  contract  so  made  in 
y  the  plaintiffs  on  behalf  of  themselves  and  the 
or  the  construction  of  the  bridge  in  question." 

ndants  now  move  to  strike  out  paragraph  1  of 
s  being  in  contradiction  of  the  statement  of 
Dconsistent  therewith,  and  also  with  the  rest 
•  itself,  or  to  strike  out  paragraphs  2  and  3 
insistent  with  paragraph  1,  and  with  the  state- 
m. 

ght  of  the  argument  it  does  not  seem  that  the 
ctionable. 

paragraph  may  be  open  to  verbal  criticism,  but 
ough  if  taken  in  conjunction  with  the  3rd  para- 
statement  of  defence.  The  words  "  seek  only  '^ 
:en  as  referring  to  the  structure  in  question  and 
jto.  Then  the  other  paragraphs  are  in  answer  ^^ 
►ns  of  the  defendants  of  the  work  having  been 
t  their  knowledge  or  (consent.  These  paragraphs 
>  the  particular  bridge  and  have  no  concern  with 
declaration  a^^ked  for.  Even  as  to  the  bridge  in 
plaintiffs  are  not  askins?  foi-  payment,  the  amount 
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of  which  will  be  determined  by  arbitration  if  the  defend- 
ants are  held  liable. 

The  defendants  will  have  10  days  in  which  to  put  in  a 
further  plea  if  they  so  desire. 

The  costs  of  this  motion  will  be  in  the  cause. 


Cartwright,  Master. 


February  8th.  190T. 


CHAMBERS. 

HODGSON  V.  BIBLE. 


Particulars — Statement  of  Claim  —  Seduction  —  Timts    and 
Places — Death    of   Plaintiff's   Daughter. 

Motion  by  defendant  for  better  particulars  of  the  state- 
ment of  claim  in  an  action  for  seduction. 

T.  J.  W.  O'Connor,  for  defendant. 
C.  A.  Moss,  for  plaintiff. 

The  Master: — The  statement  of  claim  alleges  that  de- 
fendant engaged  as  a  domestic  servant  plaintiff's  daughter, 
who  wa*s  13  or  14  years  old;  that  while  in  service  she  was 
seduced  by  defendant,  and  gave  birth  to  a  child  on  4th 
November,  190G,  and  as  a  result  thereof  died. 

Defendant  has  demanded  particulars  of  the  times  when 
and  places  where  the  alleged  wrongs  were  committed.  In 
answer  plaintiff  says  that  it  was  "  at  defendant's  farm 
house,  and  at  other  places  in  the  near  vicinity  thereto,  at 
present  unknown  to  the  plaintiff,  and  the  times  were  in 
the  month  of  February,  1906,  but  the  exact  dates  are  un- 
known to  the  plaintiff.  The  plaintiff  reserves  the  right 
to  give  further  and  better  particulars." 

The  defendant,  who  has  not  pleaded,  moves  for  further 
and  better  particulars  before  doing  so. 

The  motion  was  supported  by  A.  v.  B.,  7  0.  L.  E.  73 
(S.  C,  sub  noin.  Oanihell  v.  Heggie,  2  0.  W.  E.  1174.)  But 
here  defendant  has  not  filed  any  affidavit  denying  the  seduc- 
tion, while  on  plaintiff's  behalf  an  affidavit  has  been  filed  as 
in  Eobinson  v.  Sugarnian,  17  V.  E.  419.     This  the  plaintiff 
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,,  supra,  declined  to  do,  though  given  the  oppor- 
liere  too  the  plaintiff^s  daughter  was  alive,  and  no 
been  born,  so  that  it  was  important  to  defendant 
hat  date  would  be  assigned  before  he  put  in  his 
id  was  subject  to  examination  for  discovery.  The 
n  the  other  hand,  was  perfectly  able  to  find  out 
iilars  from  his  daughter,  and  there  was  no  reason 
lould  be  unwilling  to  give  the  particulars  asked 
fa^ts  here  are  very  different,  and  .not  likely  to 
epeated. 

the  special  circumstances,  therefore,  I  think  the 
ould  not  be  granted.  The  times  and  places  on 
ntiff  must  probably  rely  are  given  with  sufficient 
ty  to  allow  defendant  to  deny  the  fact  alleged 


m. 


lotion  is  dismissed,  without  prejudice  to  its  re- 
T  discovery,  unless  plaintiff  at  least  4  weeks  be- 
rial  has  furnished  further  particulars  to  the  de- 
satisfaction.     Costs  in  the  cause. 


Master  in  Ordinary.  May  26th,  1906. 

master's  office. 

PLENDERLEITH  v.  PARSONS. 

—  Redemption — Reference — Jrregnlar  Proceedings 
mnt — Rents  Collected  by  Solicitor  and  Misappro- 
I  —  Agent  cyf  Owners  of  Equity  of  Redemption — 
igee  in  Poss'ession — Agent — Disbursements  for  Re- 
-Trade  Discount — Fraud — Person  Chargeable  with 
^t—Rate  of—' Liability/' 

nee  in  a  mortgage  action. 

lop,  for  plaintiff. 

Irwin,  K.C.,  for  defendant. 

f  AST.ER : — The  judgment  in  this  action  is  the  usual 
f^demption  action — with  some  special  directions  as 
id  other  matter?. 
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The  observations  of  Lord  Esher,  M.R.,  in  White  v.  Cit 
of  London  Brewery  Co.,  42  Ch.  D.  at  p.  242,  may  be  apprc 
priately  applied  to  the  proceedings  in  this  case,  which  I  fin^ 
have  been  irregularly  conducted  and  unnecessarily  prolonged 
"  Everything  in  these  proceedings  was  done  in  the  wors 
form  possible ;  and  perliaps  in  strictness  the  case  ought  to  b 
tried  by  us  according  to  the  ill-form  in  wjijich  it  is  brough 
before  us.  But  we  do  not  like  to  determine  people's  right 
by  the  ill-form  in  which  they  have  conducted  their  proceed 
ings,  if  we  can  get  at  the  substance  of  the  case.  If  we  wer 
to  deal  with  the  case  according  to  strict  form,  I  apprehend 
that  the  appellant  would  have  no  chance  at  all,  and  woul< 
not  before  the  learned  Judge  below  have  got  so  much  as  h 
has.^' 

The  first  question  to  be  considered  is  as  to  the  agency  o 
a  solicitor,  one  T.  W.  Howard;  the  plaintifE  contending  tha 
he  was  the  agent  of  the  original  mortgagee,  the  late  Matthew 
Parsons ;  and  the  defendant  contending  that  he  was  the  agen 
of  the  executors  representing  the  Plenderleith  estate.  Th< 
material  evidence  as  to  tliis  contention  is  contained  in  the  evi 
dence  of  one  Brown,  one  of  the  executors,  the  evidence  o 
the  defendant,  and  the  entries  in  the  books  of  account  kep 
by  T.  W.  Howard,  in  which  the  account  is  entered  from  189; 
to  1897  as  "  Mrs.  Plenderleith's  estate,  Bishop  street  houses,' 
and  in  which  various  expenses  and  payments  are  entered  fo 
repairs,  taxes,  water  rates,  and  such  entries  as  '*  Parsons  in 
terest,"  "  Paid  Parsons  account  of  interest,"  and  simila 
entries. 

The  evidence  of  the  plaintiff's  witness  Brown,  when  ex 
amined  by  the  plaintiff's  solicitor  on  these  disputed  points,  i 
material : — 

"  Q.  Mr.  Howard  was  appointed  by  you  to  do  certaii 
things  in  connection  with  the  houses  of  the  (Plenderleith] 
estate?     A.  Yes. 

"Q.  Tell  us  shortly  what?  A.  I  just  appointed  him  ^ 
collect  the  rents  and  get  tenants  for  the  houses. 

"  Q.  Have  you  entries  in  the  books  of  the  estate  ?  A 
Howard  kept  the  books. 

"Q.  Do  you  mean  to  say  that  since  you  handed  that  (bookl 
to  Howard  you  have  not  kept  any  accounts  of  the  estate' 
A.  I  kept  none  because  he  was  attending  to  it,  and  he  col- 
lected the  rents. 
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;r  handing  over  this  book  to  Howard  did  you  keep 
of  the  moneys  received  from  Howard  or  moneys 
d  to  the  Plenderleith  estate?  A.  I  received  no 
I  Howard;  he  had  to  pay  the  moneys  out  to  tho 
IS  fast  as  he  got  it  in — paid  out  in  taxes  and  in- 

mortgage/' 

ny  questions  lie  replied : — 
I  understand  you  to  say  that  Howard  was  ap- 
igent  of  the  executors  to  collect  these  rents  and 
L  account  of  the  mortgage?     A.  Yes,  sir. 
pay  them  on  account  of  the  mortgage  held  by 
L.  Yes. 

5  there  another  executor  besides  you  ?  A.  Yq^, 
[I. 

you  and  your  wife  revoke  his  authority  to  collect 
r  these  rents  on  account  of  the  mortgage?  A. 
that  authority  still  until  about — he  dropped  out 


int  to  know  what  you  did ;  did  you  and  your  wife, 
and  executrix  of  the   Plenderleith  estate,  ever 

^ency  which  you  have  described  to  me  ?  A.  Xo, 
it  formally. 

acted  for  you  up  to  the  time  he  was  sent  to  prison, 

A.  Yes,  sir." 

:her  evidence  shews  that  Howard  was  convicted 
al  charge  in  September,  1895,  and  sent  to  the 
;on. 

Qtiff's  contention  that  Howard  was  appointed  the 
J  original  mortgagee,  Matthew  Parsons,  is  based 
libits,  Nos.  12,  13,  and  15,  dated  11th  January, 
gned  "  M.  M.  Parsons,  per  W.  A.  P."  To  num- 
dled  in  a  different  ink  "Atty./'  which  the  defen- 
was  not  to  the  document  when  he  signed  it. 
)cument8  purport  to  be  notices  to  the  tenants  of 

in  question  requiring  them  to  attorn  to  Matthew 
mortgagee,  and  they  further  purport  to  appoint 
ird  as  his  agent  to  demand  and  collect,  all  rents 

or  that  might  thereafter  accrue,  in  respect  of 
(mises. 

the  parties  having  asked  the  defendant  as  to  his 
►  sign  his  father's  name  to  them,  I  asked  him: 
Father  authorize  you,  if  it  is  your  writing,  to  sign 
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a  paper  of  that  kind  ?     A.  My  father  didn' t  authorize  me 
sign  a  paper  of  that  kind.'^ 

And  when  re-examined  later  on  he  was  asked :  "  D 
your  father  authorize  you  to  have  Howard  take  possession  « 
his  property  ?  A.  He  didn^t.  I  never  knowingly  gave  Ho^ 
ard  possession.''  But  in  regard  to  other  solicitors  he  sa 
(p.  153)  :  "  You  say  your  father  instructed  his  solicitors,  " 
&  W.,  to  take  proceedings  on  this  mortgage  ?  A.  Yes,  throu^ 
me/' 

"  Q.  Were  you  going  to  B.  &  W.  on  your  father's  instru 
tions?     A.  On  my  father's  instructions,  yes." 

No  argument  was  advanced  by  either  party  as  to  t] 
validity  or  invalidity  of  these  documents,  so  signed  by  tl 
defendant  M.  Parsons  per  "  W.  A.  P.,"  although  they  wou 
ordinarily  bring  up  for  consideration  two  principles  of  ge 
eral  law ;  one  that  involved  in  the  maxim  that  '*  delegat 
authority  cannot  be  rede  legated ;''  and  the  other  that  i 
volved  in  the  doctrine  that  it  is  a  breach  of  duty  for  an  age 
/  '     (one  in  the  position  of  W.  A.  Parsons  as  agent  for  his  fath 

M.  Parsons)  to  delegate  his  agent-powers  to  a  sub-agent  wl 
is  acting  on  behalf  of  a  third  party,  whose  interests  are  a 
verse  and  antagonistic. 

The  first  maxim  is  defined  in  De  Bussebe  v.  Alt,  8  Ch.  " 
at  p.  310:  "As  a  general  rule,  no  doubt,  the  maxim  ^de] 
gatus  non  potest  delegare '  applies  so  as  to  prevent  an  age 
from  establishing  the  relation  of  principal  and  agent  betwe^ 
his  own  principal  and  a  third  person;  but  this  maxim  wb 
'  analyzed  imports  that  an  agent  cannot,  without  authori 
from  his  principal,  devolve  upon  another  obligations  to  t 
principal  which  he  has  himself  undertaken  to  personally  fi 
fil ;  and  that,  inasmuch  as  confidence  in  the  particular  pers< 
employed  is  at  the  root  of  the  contract  of  agency,  such  a 
thority  cannot  be  implied  as  an  ordinary  incident  in  the  co 
tract.''  The  second  proposition  is  explained  in  Salomons 
Pender,  3  H.  &  C.  639 :  "  The  rule  is  founded  upon  the  pla 
and  obvious  consideration  that  the  principal  bargains,  in  t 
emplo}Tiient  of  an  agent,  for  the  exercise  of  the  disinterest 
skill,  diligence,  and  zeal  of  the  agent  for  his  exclusive  benefit 
And  also  that  the  rule  as  to  the  non-delegation  of  power  1 
an  agent  is  that  such  agent  cannot  delegate  the  authority 
his  principal  where  personal  confidence  is  reposed  in  his  (tl 
agent's)  skill  and  honesty.  See  Wright  on  Principal  ai 
Agent,  p.  163. 
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Then,  in  addition  to  these  rules  of  law,  there  are  the  facts 
t  Howard  (excepting  the  Carter  case)  never  acted  upon 
le  documents,  but  continued  to  keep  the  accounts  of  the 
nderleith  estate  in  his  books  in  the  same  form  in  which 
had  been  accustomed  to  keep  them  prior  to  these  docu- 
ats,  and  that  he  rendered  accounts  to  Brown,  the  executor 
resenting  the  Plenderleith  estate;  but  none  to  Parsons, 
mortgagee. 

It  must  be  kept  in  mind,  in  dealing  with  the  responsi- 
ties  of  mortgagees  in  possession,  that  it  is  the  laches  of 
mortgagor  in  not  performing  his  covenant  for  the  repay- 
nt  of  the  mortgage  money  and  interest,  that  lets  the  niort- 
[ofs  lands  lapse  into  the  hands  of  the  mortgagee;  and 
refore,  where  the  mortgagee  enters  into  possession,  he  is 
y  accountable  for  what  he  actually  receives,  and  is  not 
md  to  take  the  trouble  of  making  the  most  of  another 
son's  property :  Cook  on  Mortgages,  3rd  ed.,  p.  345.  And 
he  will  not  be  required  to  account  for  more  than  the  actual 
its  and  profits  received  by  him,  unless  it  can  be  proved  that 
has  been  guilty  of  "  wilful  default,"  which  may  be  said  to 
another  term  for  "  gross  negligence.'* 

But  the  act  of  a  mortgagee  going  into  possession  of  the 
►rtgaged  property  must  be  such  as  clearly  indicates  that 

displaces,  for  the  purpose  of  realizing  liis  security,  the 
rtgagor  from  the  control,  dominion,  and  management  of 
'  mortgaged  property,  and  that  he  takes  the  rents  in  such 
^ay  as  to  take  out  of  the  hands  of  the  mortgagor  the  busi- 
es and  the  duty  of  collecting  the  full  rents,  if  the  tenants 
aid  pay  them,  as  a  diligent  owner  of  tlie  property  would. 

This  proposition  was  illustrated  in  the  case  of  Xoyes  v. 
)llock,  32  Ch.  D.  53,  which  has  some  points  of  resemblance 

this  case.  Lord  Justice  Cotton  said :  "  A  great  deal  of 
^ment  here  turns  upon  equivocal  use  of  the  words  *  re- 
ipt  of  rents,'  because  it  was  said  that,  as  tlie  mortgagees 
^^e  got,  or  tried  to  get,  the  whole  amount  that  wtis  i)aid  for 
ntfi,  they  are  in  receipt  of  the  rent.  They  are  in  receipt  of 
e  sum  of  money  the  amount  of  which  was  determined  by  the 
nts  received,  but  they  were  not  in  the  receipt  of  the  rents  as 
tercepting  between  the  tenants  and  the  mortgagor,  or  liis 
[ent,  the  rents  which  were  payable  for  the  land  by  the 
Plants,  or  as  part  of  the  management  of  the  estate  under- 
^ken  by  them.  .  .  .  But  it  is  said  here  that  Mr.  B.  was 
^pointed  agent  by  the  mortgagees,  which  put  an  end  to  his 
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agency  for  the  mortgagee  Mr.  Noyes ;  and  that  this  was  i 
a  taking  possession  as  to  make  them  responsible  to  the  no 
gagor  and  put  them  into  the  position  of  mortgagees  in 
session/'  but  he  held  that  it  was  not.  And  Lord  Jus 
Bowen  added :  "  Where  an  estate  is  let  to  tenants,  the  m 
gagee  does  not  enter  upon  actual  occupation  of  the  dem 
premises  .  .  .  But  only,  as  it  seems  to  me,  if  he 
something  which  goes  beyond  the  mere  receipt  of  sum 
money  to  which  the  rents  and  profits  may  amount,  and  rea 
a  point  at  which  he  displaces,  for  the  purpose  of  realizing 
security,  the  mortgagor  from  the  control  and  dominioi 
the  reversion  of  the  estate  which  is  demised.  Unless  the 
minion  and  control  is  taken  in  that  sense,  tlie  mere  recei] 
the  produce  of  the  management  may  be  taken  by  the  n 
gagee,  and  3'et  he  may  stop  short  of  taking  the  manager 
himself.  He  may  take  the  rents;  that  is  not  enough,  ui 
he  tiikes  the  rents  in  such  a  way  as  to  take  it  upon  him 
and  out  of  the  hands  of  the  mortgagor,  the  business  and 
duty  of  collecting  and  being  diligent  in  that  respect." 

After  the  imprisonment  of  Howard,  some  of  the  ten 
paid  their  rents  to  the  solicitors  of  the  assignee  of  Ho\^ 
who  also  claimed  to  be  the  solicitors  for  the  executors  oi 
Plenderleith  estate;  and  whose  letter  of  25th  October.  1 
addrer^sed  to  Brown  as  executor  of  the  Plenderleith  es 
supports  such  claim :  "  Dear  Sir : — Ee  T.  W.  Howard  es 
— In  this  matter  we  have  had  an  interview  with  Mr.  Pan 
\\'ho  is  the  mortgagee  of  the  Bishop  street  property,  w 
was  managed  for  yourself  and  the  Plenderleith  estate, 
essential  in  your  interests  that  you  should  see  us  that  we 
take  proper  measures  to  avoid  further  loss  on  your  be 
We  are  acting  as  solicitors  for  the  estate,  and  have  the  co 
and  custody  of  all  papers.'' 

On  the  evidence  and  guided  by  the  principles  of  la^ 
plicable  to  that  evidence,  I  find  that  Howard  was  no 
agent  of  the  late  Matthew  Parsons,  the  mortgagee  of  this 
perty,  but  that  he  was,  and  continued  up  to  the  date  o 
imprisimmciit.  the  agent  of  the  executors  of  the  Plendei 
estate,  aiKl  that  as  such  agent  he  collected  the  rents,  mar 
the  proiKMty,  paid  taxes  and  certain  sums  for  repairs  an 
interest  to  Parsons,  the  amount  of  which  (after  paynier 
above)  '^was  determined  by  the  rents  received"  by  him 
that  Parsons  never  interfered  with  his  agency  or  ma: 
ment. 
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.  I  further  find  that  the  late  Matthew  Parsons  did  in 
y,  1898,  exercise  his  right  as  mortgagee,  and  did  take 
the  hands  of  the  executors  of  the  Plenderleith  estate, 
iness  and  the  duty  of  collecting  the  rents,  and  that  he 
;  executor  are  accountable  for  the  rents  received  by 
it  Carr  from  that  date,  except  for  the  time  when  the 
Vs  present  solicitor  wrongfully  interfered  with  the 
mt's  tenants  in  July,  1904,  and  rented  the  premises 
•  tenants  as  indicated  in  exhibit  No.  36^  and  as  shewn 
(vidence  of  Mr.  B.  M.  Jones,  and  that,  as  against  such 
le  should  be  allowed  for  permanent  and  other  repairs, 
nd  water  rates. 

)  other  matters  remain  to  be  disposed  of.  It  appears 
3  agent  Carr  was  allowed  a  trade  discount  on  his  dis- 
ents  for  repairs.  This  discount  cannot  be  allowed  in 
ccounts,  on  tlie  authority  of  Turnbull  v.  Garden,  20 
r.  S.  218. 

'  other  matter  is,  that — recognizing  the  principle  of  the 
1  in  Henderson  v.  Williams,  [1895]  1  Q.  B.  521—1 
he  present  defendant,  having  in  violation  of  his  duty 
it  of  the  mortgagees,  and  without  authority  from  his 

whose  name  he  wrongfully  signed  to  exhibit  No.  10, 
[  Mr.  T.  W.  Howard  to  present  to  the  County  Court 
n  in  the  name  of  Matthew  Parsons  as  such  moi-t- 
and  to  obtain  an  order  in  the  Carter  case,  and  ulti- 
to  obtain  from  Carter  a  note  for  $45,  should  be  charged 
;e  accounts  with  the  amount  of  that  note.  The  rule 
?  quoted  from  the  case  of  Root  v.  French,  13  Wend, 
ted  in  the  judgment  referred  to :  "  WTien  one  of  two 
at  persons  must  suffer  from  the  fraud  of  a  third,  he 
uffer  who,  by  his  indiscretion,  has  enabled  such  third 

to  commit  the  fraud."  So  the  amount  stated  in  Par- 
affidavit  in  the  former  foreclosure  proceedings  is  to 
1  binding  on  him. 

e  mortgage  in  this  case  is  dated  16th  Februar}^,  1884, 
,300,  with  interest  at  7  per  cent.,  payable  in  5  years, 
?t  i)ayable  half-yearly  on  the  16th  August  and  16th 
ar}*  in  each  year,  adding  that  interest  on  arrears  is  to 
e  principal  and  to  bear  interest  at  the  rate  aforesaid 
the  time  the  same  should  become  payable,  until  pay- 
The  5  years  carried  the  mortgage  to  16th  February, 

but  I  think  any  interest  paid  at  the  covenant  rate  of 

cent,  cannot  now  ho  taken  into  account  or  recovered 
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back  or  applied  in  reduction  of  the  mortgage  debt :  Hutton  ' 
Federal  Bank,  9  P.  E.  568.  From  the  date  of  the  last  pa] 
ment  of  interest,  the  rate  of  interest  (unless  paid  at  tb 
covenant  rate)  must  be  computed  at  6  per  cent.,  as  provide 
by  R.  S.  C.  1886  ch.  129,  sec.  2.  The  plaintiff  contends  thg 
the  Act  63  &  64  Vict.  ch.  29,  which  came  into  force  on  7t 
July,  1900,  operated  to  reduce  the  rate  of  interest  to  5  pe 
cent.,  and  that  the  proviso  does  not  apply  which  says,  "  Pre 
vided  that  the  change  in  the  rate  of  interest  in  this  Act  sha 
not  apply  to  liabilities  existing  at  the  time  of  the  passing  c 
this  Act,"  and  the  case  of  British  Dominion  Loan  and  Agenc 
Co.  V.  Farmer,  24  C.  L.  T.  Occ.  Js^.  278,  a  Manitoba  case,  i 
cited  in  support  of  that  contention.  I  cannot  follow  tha 
case,  having  in  Re  P.  R.  Gumming  Manufacturing  Co.  (Ban 
of  Ottawa's  Claim),  6  0.  W.  R.  at  p.  583,  construed  the  ten 
*^  liability,^'  in  the  Bank  Amendment  Act  of  the  same  sessioi 
ch.  26,  sees.  18  and  19,  and  held  that  it  included  '^  debt"  an 
liad  a  broader  meaning  than  that  term.  The  term  ''  liabi 
lity  "  occurred  in  the  Bank  Act,  1890,  sec.  65,  in  the  Bills  o 
Exchange  Act,  1890,  sec.  32,  in  the  Winding-up  Act,  R.  S.  C 
1886,  ch.  129,  sec.  2,  sub-sec.  (f),  and  sees.  44  and  45,  an< 
various  other  Dominion  Acts,  and  its  equivalent  is  associate 
with  it  in  the  term  "  debts  and  liabilities  "  in  R.  S.  0.  189 
ch.  129,  sec.  37 ;  and  a  definition  of  the  term  '*  liability  "  wU 
be  found  in  sec.  3  of  the  English  Bankruptcy  Act,  1869,  an< 
was  thus  commented  upon  by  Lord  Justice  Bowen  in  Linto: 
V.  Linton,  15  Ch.  D.  at  p.  247:  "A  liability  within  that  sec 
tion  must  be  something  the  value  of  which  is  capable  of  bein, 
estimated  in  some  way  or  other." 

I  must,  therefore,  hold  that  the  debt  due  on  this  mortgag 
at  the  passing  of  the  Interest  Act  of  1900  was  a  liability  ex 
isting  at  the  time  of  the  passing  of  that  Act,  and  that  th 
interest  should  be  computed  at  the  rate  of  6  per  cent,  from  th 
time  mentioned  above. 
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IX.        TORONTO,  FEBRUARY  2U    1907.  No.  6 

Febulary  IItii,  1907. 

DIVISIONAL  COURT. 

ROBJXSON  AND  VILLAGE  OF  BEA^ISVILLE. 

ipai  Corporations — Local  Option  By-law  —  Motion  to 
luish — -Irregularities — Substantial  Compliance  with  Sta- 
^f — -Jitj-law  Good  on  its  Fai'v — Delay  in  Moving — />is'- 
tian — Rrfusal  to  Quash. 

^K.-aI  hy  Robinson  from  order  of  Mulock^  C.J.,  8  0.  W. 
,  dii?uiissing  a  motion  to  quash  a  local  option  by-law. 

TTiivorson,  K.C.,  and  C.  H.  Pottit,  Grimsby,  for  ap- 

E.    Etiney,  for  the  village  corporation. 

K  OorRT  (Meuedith,  C.J.,  MacMaijox,  J.,  T^etzel. 
^Tni:5;spd  the  appeal  with  coi*ts. 


FeIJRI  ARY    llTII,    1907. 
DIVISIONAL  COUICT. 

IJYLVGSTOX  V.  LIVINGSTON. 

m*e- — Local  Master — Emplmjmeni  of,  as  Solicitor  for 
^^*U-  prnding  Reference  —  Disqualipcation  —  Setting 
^ufe  Prw  eeiUngs — Prori'iion  thai  Part  of  (he  Evidence 
r'i^*'''H  ,Wm//  Stand— Costs, 

^m^^l  Uy  defendant  from  order  of  Axglin,  J.,  7  O.  W. 
'^A  on  motion  by  plaintiffs,  setting  i\^'^i\v  tl.e  ivtVrence  to 
^'jVix,  fl^w^P.,  NO.  6—19 
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the  local  Master  at  Berlin  and  all  proceedings  thereupon  ha 
before  him,  on  the  ground  of  the  acceptance  by  the  firm  ( 
solicitors  in  which  the  local  Master  was  a  partner  of  a  n 
tainer  from  defendant  for  some  non-contentious  business  i 
the  Surrogate  Court  of  Waterloo,  and  directing  a  referenc 
to  another  referee,  with  costs  to  be  paid  by  defendant. 

The  appeal  was  heard  by  Falconbhidge,  C.J-,  Britto! 

J.,  RlDDELL,  J. 

S.  H.  Blake,  K.C.,  and  J.  H.  Moss,  for  defendant. 
W.  Nesbitt,  K.C.,  and  H.  S.  Osier,  K.C.,  for  plaintiffs. 

Falconbridge,  C.J. : — I  have  notiiing  to  add  to  the  ver 
careful  judgment  of  my  brother  Anglin.  In  affirming  it, 
venture  to  say  that,  in  my  humble  opinion,  the  standar 
has  not  been  pitched  too  high  by  the  cases  which  ampl 
support  his  conclusions,  and  1  also  venture  to  hope  tha 
judicial  officers  and  others  will  find  no  difficulty  in  living  u 
to  it. 

We  have  delayed  the  pronouncing  of  this  judgment,  m 
by  reason  of  any  doubt  being  entertained  as  to  the  proper  di: 
position  of  the  appeal,  but  in  order  to  consider  what,  if  an; 
thing,  could  be  saved  to  the  parties  out  of  the  wreck.  M 
brother  Riddell  and  I  are  of  opinion  that  all  that  can  be  dor 
in  that  direction  is  to  order  that  the  evidence  taken  on  con 
mission,  the  work  of  the  ticcountants^  and  the  documental 
evidence,  shall  stand,  and  the  costs  of  these  items  shall  be  re 
served  from  the  general  order  and  shall  be  dealt  with  on  tl 
motion  for  further  directions  after  the  new  referee  sha 
have  made  his  report. 

In  all  other  respects  the  appeal  will  be  dismissed  wit 
costs. 

Brittox,  J.,  agreed  that  the  appeal  should  be  dismiss 
with  costs,  for  reasons  stated  in  writing.     He  was  of  opini( 
that   all    the  evidence   already   taken   should   be   allowed 
stand. 

Riddell,  J.,  agreed  with  the  disposition  of  the  appc 
made  by  the  Chief  Justice,  for  reasons  stated  in  writing. 

The  following  cases  were  referred  to:  Allinson  v.  Ge 
eral  Council  of  Medical  Education.  [1894]  1  Q.  B.  750;  Le 
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43  Ch.  D.  366;  Kegina  v.  Allen,  4  B.  &  S.  at  p. 
V.  Anderson,  14  A.  R.  213;  In  re  Xotter,  L.  R. 
';  Vineberg  v.  Guardian  Fire  and  Life  Assurance 
R.  293;  McLean  v.  Cross,  3  Ch.  Ch.  432;  Bige- 
low,  6  P.  R.  124. 


lT^  Mastek. 


February  12th,  1907. 


CHAMKERS. 

BOYD  V.  MARCHMENT. 

-Production  of  Documents  —  Business  Books  of 
nt — Examination  of  Defendant — Materiality  of 
ion  Sought  by  Plaintiff, 

by  plaintiff  for  an  order  requiring  defendant  to 
?r  and  better  affidavit  on  production  of  documents 
'ter  to  attend  at  his  own  expense  for  further  ex- 
•or  recovery. 

ontgomery,  for  plaintiff. 

ones,  for  defendant. 

ASTER : — Plaintiff  claims  damages  for  injuries  to 
d  his  carriage  caused  by  defendant's  servants 
jcklessly  and  negligently '^  on  Rose  avenue,  in  the 
onto. 

fences  are:  (1)  want  of  reasonable  care  on  the 
intiff;  and  (2),  in  the  alternative,  that  the  colli- 
mere  accident  for  which  defendant  is  not  liable. 

examined  defendant  says  he  keeps  books  which 
en  he  employs  and  the  work  they  do.  .  These  books 
with  him,  and,  on  his  counsel's  advice,  declined  to 
era.  He  gave  the  names  of  the  men  who  were 
aggon  at  the  time  of  the  accident,  and  said  they 
lave  been  going  faster  than  a  man  could  walk;  he 
t  his  books  will  tell  about  what  the  weight  of  the 
rat  he  could  not  give  it  from  memory.  The  pro- 
these  books  was  refused,  and  the  examination  was 
to  allow  this  motion  to  be  made. 
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On  30th  January  defendant's  solicitors  wrote  (with( 
prejudice)  that  defendant's  team  in  question  was  comi 
from  a  house  on  Amelia  street,  and  "  that  the  weight 
the  load  and  the  waggon  together  would  be  not  less  than 
tons."  But  they  took  no  notice  of  the  request  to  have  i 
books  produced.  Plaintiff  was  not  satisfied  with  this,  a 
the  motion  was  argued  on  8th  instant. 

It  was  contended  that  the  weight  of  the  load  was  inui 
terial,  as  there  is  no  defence  here  such  as  that  which  pro\ 
successful  in  Wills  v.  Belle  Ewart  Ice  Co.,  12  0.  L.  R.  5* 
8  0.  W.  R.  331. 

On  the  other  hand,  it  was  argued  that  if  the  weight  v 
anything  like  3  tons,  plaintiff  would  find  it  difficult  to  est; 
lish  any  furious  driving. 

In  this  view,  it  seems  that  plaintiff  should  have  the  p 
duction  asked  for,  and  further  examination  if  it  seems  nee 
sary.  To  find  out  what  house  on  Amelia  street  the  team  v 
coming  from,  and  what  the  weight  of  the  load  was,  n 
assist  plaintiff — and  this  is  a  sufficient  reason  for  maki 
the  order  asked  for.  See  Bray's  Digest  of  Discovery  (190 
p.  46. 

Plaintiff's  case  rests  on  recklessly  and  negligently  drivi 
horses  and  conveyance.  Defendant  in  his  depositions  dec 
that  this  was  probable.  It  clearly  becomes  material  to  £ 
out  how  this  was  as  a  fact,  and  plaintiff  is  entitled  to  hi 
such  discovery  as  may  assist  in  shewing  the  truth.  S^ 
pose  the  books  shew  that  the  load  was  only  1  ton  inst 
of  3,  or  even  less.  That  would  be  extremely  helpful  to  pla 
tiff.  Assume,  on  the  other  hand,  that  it  is  shewn  that 
weight  was  such  that  defendant  is  right  in  what  he  says  ' 
the  rate  at  which  the  team  was  moving.  Then  it  niay 
necessary  for  plaintiff*  to  consider  whether  his  better  cor 
will  not  be  to  discontinue  on  the  best  terms  he  can  make  m 
defendant.     .     .     . 

[Keferenco  to  Odgers  on  Pleading,  5th  ed.,  pp.  261,  2 
Attorney-General  v.  Gaskell,  20  Ch.  D.  51J);  Hennessey 
Wright  (No.  2),  24  Q.  B.  D.  at  p.  447.] 

If  plaintiff  is  satisfied  with  seeing  the  books,  no  furl 
affidavit  need  be  filed. 

The  costs  of  the  motion  must  l)e  to  plaintiff  in  any  ev 
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CHAMBERS. 

BURNS  V.  TOKONTO  R.  W.  CO. 

■Surgical   Examination  of  riaintiff  —  Action  for 
I  Injuries — Rule  402 — Order  before   Delivery  of 


by  defendants  for  order  for  surgical  examination 
in  an  action  for  personal  injuries  before  delivery 
t  of  defence  and  to  extend  the  time  for  delivery  of 
until  a  week  after  tlte  surgeon's  report. 

loCarthy,  for  defendants. 

dd  (Curry  &  Co.),  for  plaintiff. 

lSTER: — Rule  4G2  is  found  under  the  head  of  dis- 
must  he  applied  in  the  same  way  as  Rule  443. 
.  London  Street  R.  W.  Co.,  18  P.  R.  370,  Osier, 
p.  372),  of  the  application  of  this  Rule  462,  "It 
nation  for  discovery  only." 

rged  in  support  of  the  motion  that  its  object  was 
ifendants  to  pay  into  Court  such  amount  as  they 
:  sufficient  compensation.  This  they  wish  to  do 
litting  liability.  But  tliey  can  do  it  just  as  well 
use  is  at  issue,  as  was  done,  e.g.,  in  Stephens  v. 
W.  Co.,  7  0.  W.  R.  39.  The  extra  costs  will  be 
ly  trifling. 

le  motion  might,  perhaps,  have  a  different  result 
ft'as  admitted,  there  does  not  seem  to  be  power 
order  asked  for  here  when  opposed.  In  the  case 
h  an  order  was  made  on  27th  June  last  (Stephens 
R.  W.  Co.),  I  think  the  order  must  have  bet^n 
)y  consent. 

:.iff  consents,  an  order  may  issue  after  defence 
to  save  any  further  motions.  In  that  case  costs 
on  will  be  to  plaintiff  in  any  event. 
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Anglin,  J.  February  12th,  19C 

WEEKLY   COURT. 

Re  IANSON. 

Will — Construction — Devise — Tenants  for  Life — Remaind 
to  Children — Per  Stirpes  or  per^  Capita — Preceding  Ch 
of  Income  per  Stirpes — ''  Hereinbefore  Devised  to  them 
— "  Equally  " — "  Between  " — "  Or  their  Legal  Represent 
tives." 

Motion  by  Thomas  W.  Keizer  and  other  adult  children 
Mary  Keizer  for  an  order*  detennining  a  question  arisii 
under  the  following  clause  of  the  will  of  William  lansc 
deceased : — 

"  At  the  death  of  my  said  wife  I  give  unto  my  two  daug 
ters  Mary  Keizer  and  Sarah  Long  the  east  half  of  lot  nnmk 
20  in  the  2nd  concession  of  the  township  of  York  west 
Yonge  street  to  receive  the  rents  and  profits  of  the  sai 
equally  during  the  natural  lives  of  my  said  daughters  and 
the  death  of  either  before  the  other  the  children  of  such  c 
ceased  daughter  to  receive  their  proportion  of  said  rents 
profits  of  said  lands  during  the  life  of  my  said  survivi; 
daughter  as  the  case  may  be  and  at  the  death  of  both  i 
said  daughters  Mary  and  Sarah  that  the  land  hereinbefore  ( 
vised  to  them  be  sold  and  the  price  thereof  equally  divid 
between  the  children  of  my  said  daughters  Mary  and  Sar 
or  their  legal  representatives/^ 

Mary  Keizer  and  Sarah  Ix)ng  having  both  died,  the  qu 
tion  presented  for  determination  was  whether,  under  \ 
concluding  words  of  the  devise  quoted  their  children  took  ] 
stirpes  or  per  capita.  Sarah  Long,  who  predeceased  her  i 
ter,  left  but  one  child.  The  descendants  of  Mary  Kei: 
were  comparatively  numerous. 

R.  J.  Gibson,  for  the  applicants. 

M.  C.  Cameron,  for  the  infant  descendants  of  Mary  Kei: 

S.  H.  Blake,  K.C.,  for  Mrs.  Bradley,  only  daughter 
Sarah  Long. 

M.  S.  Mercer,  for  the  Toronto  General  Trusts  Corporati 
administrators  with  the  will  annexed. 
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r,  J. : — While  conceding  that  under  a  devise  to  the 
A.  and  of  B.,  in  the  absence  of  sufficient  indication 
r  intent,  the  children  of  both  take  share  and  share 
apita,  Mr.  Blake  contends  that  by  the  language  in 
gift  to  the  children  of  Mary  Keizer  and  Sarah 
►uched  such  contrary  intent  is  sufficiently  shewn; 
le  preceding  stirpital  disposition  of  income  renders 
unmistakable. 

needed  by  Mr.  Gibson  and  Mr.  Cameron  that  upon 
J  of  Sarah  Long  her  daughter  became  entitled  to 
of  the  income  which  the  mother  had  enjoyed ;  but 
hat  the  disposition  of  the  corpus,  made,  they  main- 
iguage  which,  taken  by  itself,  plainly  contemplates 
1  per  capita,  should  be  controlled  by  the  prior 
sposition  of  income. 

ich  a  disposition  of  income  will  not  warrant  thj 
mstruing  as  stirpital  a  gift  of  the  corpus,  in  itself 
iiin  the  purview  of  the  general  rule  that  under  a 
children  of  A.  and  B.  as  a  class  the  childrtii  take 
is  settled  by  the  decision  of  the  English  Coiirt  of 
:n  re  Stone,  Baker  v.  Stone,  [1895]  2  Ch.  1^6. 

lere  there  is  first  such  a  stirpital  dispositioi*  of  in- 
)  find  in  this  will,  a  comparatively  slight  indica- 
subsequent  words  disposing  of  the  corpus  of  an 
►ntinue  that  stirpital  division  will  suffice  to  justify 
!  from  the  general  rule,  seems  the  only  legitimate 
from  the  decision  of  the  same  Court  in  In  re  * 
Trusts,  31  Ch.  D.  685,  33  Ch.  D.  98. 

en  we  come  to  the  question  whether  in  any  par- 
such  alleged  slight  indicia  of  intent  that  the  di- 
le  corpus  should  be  stirpital  suffice  to  take  the  ci:se 
general  rule,  quot  homines  tot  sententiae.  '^  I  am 
istruing  one  will  by  another  where  the  languai,".* 
is  not  identical:"  per  Kay,  L.J.,  in  In  re  Stone 

)resent  case  Mr.  Blake  relies  upon  the  words  whicli 
n  the  disposition  of  the  corpus  as  affording  snffi- 
a  of  intent  that  the  division  should  be  stirpital  — 
»ath  of  both  my  said  daughters  Mary'  and  Sarah 
nd  hereinbefore  devised  to  them  be  ?<'kl,  and  the 
)f  be  equally  divided  between  the  cliildren  of  my 
ers  Mary  and  Sarah  or  their  legal  representatives/' 
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First,  it  is  argued  that  the  words  ^*  hereinbefore  devise 
to  them  "  indicate  that  the  testator's  idea  was  that  by  t! 
preceding  gift  to  his  daughters  he  had  in  effect  divided  in 
moieties,  for  the  benefit  of  his  two  daughters  and  their  i 
spective  families,  his  entire  interest  in  the  farm.  The 
words  do  not  convey  that  idea  to  my  mind.  They  seem 
be  rather  the  loose  and  inaccurate  reference  of  an  unskilJi 
testator  to  the  previous  gift  of  income  to  his  daughters,  ai 
indicate — ^so  far  as  they  indicate  aJiything — that  it  .vou 
be  a  mistake,  in  the  case  of  this  testator,  to  credit  him  w 
a  very  keen  appreciation  of  the  niceties  of  language. 

Then  follow  the  words  "equally  divided  between."  B 
cause  the  word  "  equally  "  precedes  the  gift  to  the  gran 
children,  and  because  the  word  "  between "  rather  tin 
"  among '^  follows  the  word  "divided,"  it  is  contended  th 
intent  to  divide  per  stirpes  is  almost  conclusively  shewi 
and  reliance  is  placed  on  the  decision  of  Pearson,  J.,  in  '. 
re  Campbell's  Trusts,  31  Ch.  D.  685,  and  the  judgment 
Joyce,  J.,  in  In  re  Walbran,  [1906]  1  Ch.  64.  .  .  Thouj 
his  judgment  was  affirmed  in  the  Court  of  Appeal  (33  Ch. 
98),  Mr.  Justice  Pearson's  view  as  to  the  force  and  eonstri 
tion  of  the  word  "  equally  "  is  ignored  by  the  Lords  Justic* 
who  rest  their  conclusion  almost  entirely  upon  the  use 
the  word  "  each,"  which  they  deem  the  equivalent  of  "  i 
spectively,"  and  indicative  of  two  classes  of  children  rati: 
than  of  a  single  class  as  the  objects  of  the  gift  of  the  corpi 
(But  see  Ketcher  v.  Fletciier  (1892),  L.  R.  Ir.  9  Ch.  301 
To  me  the  view  taken  by  Pearson,  J.,  as  to  the  meaning  a 
effect  of  the  word  "  ecjually,"  seems  strained;  but,  in  i 
absence  from  the  present  will  of  the  words  "in  equal  sha: 
and  proportions,"  it  need  not  further  be  considered.  Tl 
word  is,  in  my  opinion,  rather  indicative  of  an  intent  that  \ 
distribution  should  be  per  capita:  Re  Ferguson,  Bennett 
Coatsworth,  25  O.  R.  591;  Houghton  v.  Bell,  23  S.  C. 
498,  507. 

The  word  "  between  "  is  etymologically  more  appropriat 
used  where  a  division  into  moieties  is  contemplated:  In 
Walbran,  supra.  But  this  word  is  so  commonly  employed 
the  equivalent  of  "  among  "  that  little  weight  should  be 
tached  to  its  use  as  indicative  of  a  testator's  intent  as 
mode  of  division.     .     .     . 

[Reference  to  In  re  Walbran,  supra;  Hutchinson  v.  ] 
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E.  329;  In  re  Stone,  sujua;  Abrey  v.  Ne^^^nau, 

riod  of  enjoyment  is  postponed  until  the  death 
[g  life  tenant,  and  the  gift  is  not  "  between 
but  "  between  the  children  of  my  said  daugh- 
Sarah/'  See  Theobald  on  Wills,  Gth  ed.,  p. 
also  be  noted  that  the  words  "  share  and  share 
lieh  the  gift  of  the  corpus  concluded  in  Jn  re 
ch  are  lacking  in  the  present  will;,  were  like- 
in  Abrey  v.  Newman. 

3  urged  that  the  words  ''  or  their  legal  repre- 
'.  substitutional,  and  that  they  are  a  conclu- 
>f  a  gift  per  stirpes:  Booth  v.  Vicars^  1  CoUyer 

If  the  corpus  were  here  given  to  the  two 

in  substitution,  to  "  their  legal  representa- 
uld  take  in  the  event  of  the  death  of  either 
1  V.  Vicars  and  the  line  of  cases  of  which  it  is 
Id  be  very  much  in  point.  This  devise  is  wholly 
cover,  the  pronoun  "  their  '*  refei-s,  1  think, 
a^hters  Mary  and  Sarah,  but  to  any  child  or 
ary  or  Sarah  who  might  be  dead  at  the 
•ibution,  and  whose  share  or  shares  would 
e  taken  by  the  legal  representatives,  substitu- 
•se,  and-  therefore  per  stirpes — the  stirps  in 
the  deceased  child  so  represented.  The  words 
y  said  daughters  Mary  and  Sarah  "  are  used 
iptive  of  the  grandchildren  for  whom  the  tes- 
providing.    It  was  these  grandchildren  whom 

mind.  It  seems  much  more  likely  that  he 
3gal  representatives  of  any  such  grandchild 
ceiving  the  benefit  of  the  bequest  to  stand  in 
that  he  intended  it  to  revert,  to  the  repre- 
le  parents.  In  reading  the  relative  pronoun 
erring  to  the  main  subject  of  the  devise,  I 
olence  to  the  well  known  maxim  ad  proximum 

relatio  nisi  impediatur  sententia.  It  seems 
[y  clear  that  such  was  the  testator's  meaning, 
ascertainable,  is  the  supreme  rule  of  construe- 
to  wills.  In  this  view,  the  words  "or  their 
tives"  do  not  seem  to  me  to  at  all  indicate 
there  should  be  distribution  among  the  child- 
Booth  V.  Vicars  is,  I  think,  not  in  point, 
?r  the  word  "  their  "  sliould  be  deemed  to  re- 
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late  to  the  children  of  Mary  and  Sarah  or  to  themselves, 
the  legal  representatives  of  the  life  tenant  or  life  tent 
should  take  by  substitution  the  share  of  a  deceased  grandcl 
of  the  testator,  I  cannot  see  how  that  fact  would  affect 
quantum  of  the  sliare  of  such  grandchild  or  the  mode  of  d 
sion  amongst  the  grandchildren. 

I  therefore  find  nothing  in  the  fonn  of  the  gift  of 
corpus  indicating  an  intent  that  its  distribution  should 
stirpital.  On  the  contrary,  I  find  at  least  two  featu 
namely,  the  fact  that  following  the  provision  in  favour  of 
life  tenants  the  gift  of  the  corpus  is  not  made  between  "  tl 
children  ^^  but  "  between  the  children  of  A.  and  B."  noa 
atim,  and  the  fact  that  the  distribution  of  the  entire  cor] 
has  been  deferred  until  the  death  of  the  survivor  of  the 
tenants,  which  make  somewhat  in  favour  of  the  view  t 
distribution  per  capita  was  intended. 

The  absence  of  the  word  "each,"  and  of  anything  ec 
valent  to  it,  from  this  devise,  and  the  exclusion  of  the  po 
bility  of  importing  such  a  word  as  "respectively"  (Smitt 
Smith,  1  Mer.  358),  by  the  careful  repetition  of  the  nai 
of  the  life  tenants  in  the  gift  to  the  children  (Abrey 
Newman,  16  Beav.  431,  434),  clearly  distinguish  this  c 
from  In  re  Campbell's  Trusts,  31  Ch.  IX  688,  33  Ch.  D. 
so  much  relied  upon  by  Mr.  Blake.  Notwithstanding 
absence  from  this  gift  of  the  words  "  share  and  share  alik 
with  which  the  gift  of  the  corpus  concluded  in  In  re  Sto 
[1895]  2  Ch.  196,  I  am  of  opinion  that  the  decision  in  t 
case  governs  the  case  now  under  consideration,  so  far 
the  construction  put  upon  a  devise  in  one  will  may  be  s 
to  govern  the  construction  of  a  similar  devise  in  anotl 
will,  when  the  terms  of  both  are  not  in  all  respects  identi< 
There  is  not,  in  my  opinion,  in  this  will  enough  to  justify 
inference  of  an  intent  that  the  gift  of  the  corpus  to 
children  of  the  testator's  two  daughters  should  have  J 
other  effect  than  that  given  to  such  a  provision  imder  i 
general  rule,  the  strength  and  the  scope  of  which  were  w 
illustrated  by  its  application  in  the  early  case  of  Blackler 
Webb  (1728),  2  P.  Wms.  383,  and  again  in  Houghton  v.  B 
23  S.  C.  B.  498. 

Costs  of  all  parties  should  be  paid  out  of  the  estate ;  th 
of  the  administrators  between  solicitor  and  client. 
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February  12th,  1907. 

divisional  court. 

ROBINSON  V.  ^TNA  INS.  CO. 

[ssignment  of  Insurance  Policy  in  Trust  to  Secure 
id  Future  Premiums — Contract  for  Payment  of 
— Construction — Rate  and  Mode  of  Computing  In- 
Interest  Act — Application — Statute  of  Limitations 
ee — Costs — Subrogation. 

by  plaintiff  and  appeal  by  defendants  Minnie  Cana- 
hn  Canavan  the  younger  from  judgment  of  Brit- 
0.  W.  R.  949. 

icCullough,  for  plaintiff. 

r.  Lee,  for  defendants  Minnie  Canavan  and  John 
le  younger. 

^emeear,  for  defendants  Duff  and  McBride. 

►URT  (Meredith,  C.J.,  MacMahon,  J.,  Teetzel, 
Bed  both  appeals. 


February  13th,  1907. 

divisional  court. 

[TY  OF  STRATFORD  v.  MURPHY. 

(Corporation — Water  Supplied  to  Contractor — Ac- 
r  Price — Rate  Applicable — Quantum  Meruit. 

by  defendant  from  judgment  of  Anglin,  J._,  at 
Stratford,  in  favour  of  plaintiffs  for  $322.57. 

ion  was  brought  to  recover  the  price  of  water  sup- 
in  tiffs  to  defendant,  and  used  by  defendant  in  the 
I  of  certain  beds  of  concrete  as  a  foundation  for 
being  made  by  defendant  in  the  city  of  Stratford, 
al  contract  with  plaintiffs. 
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The  trial  Judge  found  that  there  was  an  express  agi 
iiicnt  by  the  defendant  to  pay  for  the  water  which  he 
tained  from  the  plaintiffs ;  that  the  tariff  item  was  not  app 
able  to  work  of  this  kind;  that  no  rate  was  provided 
plaintiffs'  by-laws  applicable  to  this  kind  of  work;  that  pla 
tiffs'  recovery  must  be  upon  quantum  meruit;  and  he  cal 
lated  the  amount  upon  the  basis  of  a  charge  of  5  1-2  ce 
per  cubic  yard  of  concrete  work. 

The  appeal  was  heard  by  Falconbridge,  C.J.,  Britt( 

J.,  RiDDELL,  J. 

W.  H.  Blake,  K.C.,  for  defendant. 

R.  S.  Robertson,  Stratford,  for  plaintiffs. 

Falconbridge,  C.J. : —  ...  After  perusing  and 
perusing  the  evidence,  I  am  unable  to  make  up  my  mind  tl 
we  can  interfere  with  the  judgment  appealed  from.  Defei 
ant  signed  an  application  for  the  water,  agreeing  to  confo 
to  the  established  rules,  regulations,  and  by-laws,  and  to  \ 
all  rates,  rents,  and  other  sums  provided  thereby.  The  xm 
ager  of  the  waterworks  sw^ears  that  he  requested  defends 
to  call  at  the  office  and  make  his  application  for  the  use 
water,  but  defendant  never  took  the  trouble  to  ascertain 
what  rate  he  would  be  charged.  It  is  sworn  that  he  v 
charged  at  the  same  rate  as  other  people  doing  work  on  1 
streets,  laying  sidewalks  and  so  on.  A  very  important  e 
ment  in  ascertaining  the  amount  of  w^ater  used  is  to  take  ii 
account  the  waste  also.  It  was  only  a  temporary  and  exo 
tional  service,  and  it  would  not  be  reasonable  for  defendi 
to  expect  to  get  the  same  rates  that  were  charged  to  otl 
large  consumers.  In  adopting  the  Toronto  rate,  it  mu&t 
borne  in  mind  that  the  rates  of  Stratford  for  other  uses  J 
very  much  higher  tlian  tho^e  in  Toronto. 

On  the  whole,  therefore,  I  think  that  the  judgment  m 
be  affirmed  and  the  appeal  dismissed  with  costs. 

RiDDELL,  J.,  was  of  opinion,  for  reasons  stated  in  writii 
that  the  item  in  the  tariff  fixing  a  rate  of  8  cents  per  cu 
>ard  for  concrete  applied  to  this  case,  and  on  that  footi 
plaintiffs  would  be  entitled  to  a  larger  sum  than  that  award( 
but  he  agreed  in  dismissing  the  appeal  with  costs,  sayi 
that  if  he  was  wrong  in  his  conclusion,  the  charge  of  5  '. 
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bic  yard  was  not  greater  than  a  reasonable  charge 
)n  a  quantum  meruit. 

r,  J.,  was  of  opinion,  for  reasons  stated  in  writ- 
e  amount  of  the  plaintiffs'  recovery  should  be  le- 
42.52. 

iisniissed  with  costs;  Brixton^  J.,  dissenting. 


>GE,  C.J. 


February  14th.  1907. 


CHAMBERS. 


Re  hart. 


?/  Estates  Act — Sale  of  Land — Caution — Admin- 
Consent  of  Adults — Infants — Official  Guardian, 

y  application  by  Emerson  G.  Hart,  administrator 
\  of  his  deceased  wife,  Edith  M.  Hart,  under  Con. 
ir  an  order  or  direction  as  to  whether  the  adminis- 
j  the  only  adult  interested  in  the  lands  of  the  de- 
d  register. a  caution  without  an  order  or  certi- 
uired  by  sec.  14,  sub-sec.  5,  of  the  Devolution  of 

aird,  for  applicant, 
arcourt,  official  guardian. 

mniOE,  C.J. : — The  intestate  died  12th  February, 
g  her  surviving  her  husband,  Emerson  G.  Hart, 
fant  children.  Letters  of  administration  were 
e  husl)and.  He  registered  a  caution  in  March. 
)ld  the  real  estate  with  the  consent  of  the  official 
ider  the  Devolution  of  Estates  Act.  The  queu- 
ed to  me  under  Rule  972  is  whether  the  adminis- 
r  the  only  adult  interested  in  the  property,  could 
ution  without  an  order  from  a  High  Court  Judge 
ourt  Judge,  or  the  certificate  of  the  official  guar- 
uired  bv  ?oc.  14,  j«iib-sec.  5.  of  the  Devolution  of 
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Under  sub-sec.  3  of  the  said  section,  the  consent  in  w 
ing  of  any  adult  devisees  or  heirs  is  suflBcient  to  pemai 
caution  to  be  registered.  In  order  to  deprive  a  person  c 
right  conferred  on  him  by  statute  there  must  be  expi 
words.  I  find  nothing  in  the  statute  depriving  an  adult 
the  right  to  register  a  caution  because  he  occupies  the  posit 
of  administrator,  and  is  the  only  adult  interested,  and 
fact  that  he  applies  to  register  the  caution  is,  in  my  opini 
sufficient  evidence  of  his  consent. 

When  the  administrator  is  the  only  adult  interested  in 
estate  and  there  are  infant  beneficiaries,  the  consent  of 
official  guardian  is  required  before  a  sale  can  be  effect 
and  thus  the  estate  is  sufficiently  protected. 


Cartwright^  Master.  February  14th^  19 

chambers. 

DOYLE  V.  WILLIAMS. 

Discovery — Affidavit  on  Production  of  Documents — Mot\ 
for  Better  Affidavit — Contentious  Affidavit  —  Exhibits 
Practice, 

Motion  by  defendant  for  further  afl&davit  on  producti 
by  plaintiff. 

R.  C.  H.  Cassels,  for  defendant. 

T.  Hislop,  for  plaintiff. 

The  Master: — The  motion  is  supported  by  an  affida 
of  defendant's  solicitor  making  certain  documents  exhibi 
which  are  said  to  be  relevant.  There  has  been  no  examii 
tion  of  plaintiff,  nor  does  anything  appear  in  the  pleadir 
to  allow  an  order  to  be  made  as  asked. 

The  documents  themselves  cannot  be  looked  at  except 
consent:  Cutten  v.  Mitchell,  6  0.  W.  R.  497.  In  Stands 
Trading  Co.  v,  Seybold,  1  0.  W.  R.  651,  it  was  said  by  Me 
dith,  C.J.,  delivering  the  judgment  of  the  Divisional  Con 
that  *^  unless  it  was  shewn  either  from  documents  produ( 
by  the  appellant  (who  had  been  ordered  to  file  a  further  a 
davit)   which  referred  to  other  documents  not  produced. 
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nissions  that  he  had  other  documents,  a  further 
[fidavit  on  production  ought  not  according  to  the 
lave  been  required  to  be  made/^ 
d  a  Rule  similar  to  that  under  which  White  v. 
901]  2  K.  B.  241,  was  decided,  the  motion  would 
successful.  That  Eule,  it  is  said  in  the  judg- 
•amed  to  remove  what  was  thought  to  be  a  defect 
xisting  law  as  laid  down  in  Jones  v.  Monte  Video 
I  B.  D.  556.  See  too  Morris  v.  Edwards,  23  Q. 
t  p.  293. 
ion  must  be  dismissed  with  costs  to  plaintiff  in 


Master. 


February  14th,  1907. 


CHAMBERS. 

>N  V.  TOWN  OF  COBALT  AND  VILLAGE 
OF  HAILEYBURY. 

His  joinder  of  Defendants  —  Separate  Causes  of 
Aetion — EUction, 

iment  of  claim  alleged  that  plaintiff  contracted 
r  from  drinking  the  water  at  the  town  of  Cobalt 
f  Haileybury.  He  lived  at  Haileybury,  and  went 
►alt  every  morning.  He  alleged  that  defendants 
3y-laws  to  have  a  proper  water  supply,  but  had 
one. 

its  the  corporation  of  the  to\\Ti  of  Cobalt  moved 
le  action  as  against  them,  or  to  require  plaintiff 
Qst  which  of  the  defendants  he  would  proceed. 

emeear,  for  applicants. 

erguson,  for  defendants  the  corporation  of  the 
aileybury. 

in  person,  contra. 

3Ter: — It  is  clear  from  Hinds  v.  Town  of  Barrie, 
)5G,  2  0.  W.  R.  995,  that  even  if  a  cause  of  ac- 
gainst  either  or  both  defendants  they  cannot  be 
le  action.     Suppose  a  man  had  breakfast  at  one 


Digitized  by  ^ 


288 


THE  ONTARIO  WEEKLY  REPORTER. 


liotel  and  dinner  at  another,  and  was  afterwards  takei 
from  having  eaten  something  unwholesome,  how  could  he 
the  keepers  of  the  two  hotels  in  one  action  ? 

Plaintiff  must  elect  within  a  week  against  whieli  of 
defendants  he  will  proceed.  The  action  will  be  dismi 
with  costs  as  against  the  other,  and  the  costs  of  this  mc 
will  be  to  the  remaining  defendants  in  any  event. 

The  statement  of  claim  must  be  amended   within 
weeks  after  plaintiff  has  made  the  election. 


MacMahox,  J. 


FkJJRI  ARY    llTN.   1 


TRIAL. 

RUSSELL  V.  CITY  OF  TORONTO. 

Assessment  and  Taxes — Tax  Sale — Assessment  Rolls — /)< 
tive  Description  of  Land — Validating  Statute — Authc 
to  Assessment  Commissioner  to  Purchase  for  Municipi 
— Waiver — Flaintijf  as  Alderman  Voting  for  Resoh 
— Absence  of  Notire  to  Owner — Setting  aside  Sale. 

Action  to  set  aside  a  tax  sale. 

Plaintiff  by  his  statement  of  claim  alleged  in  par 
follows  :— 

1.  That  he  was  prior  to  1899  the  owner  in  fee  of  the  li 
tvnd  premises  situate  on  the  east  side  of  Carlaw  avenu 
the  city  of  Toronto,  being  part  of  lot  1  on  the  north  sicl 
Quecm  street  east  according  to  registered  plan  90  descri 
etc.  (by  metes  and  bounds.) 

2.  That  certain  proceedings  under  the  local  improven 
clauses  of  the  Municipal  Act  for  the  extension  of  Cai 
avenue  and  for  the  construction  of  a  sewer  tbereon,  estiiu 
to  cost  $15,000,  although  opposed  by  the  plaintiff,  were 
proved  by  the  ratepayers  affected,  and  tbese  extensions 
improvements  were  carried  out. 

().  That  the  actual  cost  of  the  extension  and  sewer 
(ner  $40,000,  for  which  defendants  assessed  the  lands 
plaintiff  and  other  lands  alleged  to  bave  been  benetited  tli 
i.y. 

7.  That  in  or  about  April,  1901,  defendants  took  proc 
iiigs  for  the  sale  of  plaintiff's  lands  above  described,  for  : 
payment  of  the  loenl  improvement  rates  alleged  to  be  du 
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ereof  as  aforesaid,  and  assumed  to  oflfer  such  lands 
y  auction  on  10th  April,  1901. 
at  such  lands  were  not  sold,  and  defendants  then 
o  adjourn  the  auction  sale  till  24th  April,  1901,  and 
joumed  auction  sale  assumed  to  buy,  in  one  block, 

said  lands  and  other  lands  not  belonging  to  plain- 
be  amount  of  taxes  alleged  to  be  due  in  respect  of 

of  said  lands, 
it  by  deed  dated  1st  October,  1902,  and  registered 
October,  1902,  the  mayor  and  treasurer  of  the  de- 
ity corporation  assumed  to  grant  and  convey  plain- 
.8  and  the  other  lands  aforesaid  to  the  defendant 
Tation. 

lat  defendants  could  not  lawfully  purchase  in  one 
QtiiFs  lands  and  other  lands  not  belonging  to  plain- 

lat  the  alleged  purchase  by  defendants  was  invalid 
jecause  no  notice  in  writing  of  the  intention  of  de- 
to  purchase  plaintiff's  lands  at  the  adjourned  sale 
by  defendants  to  plaintiff. 

lat  in  any  event  plaintiff  was  entitled  to  redeem  his 
n  payment  of  the  amount,  if  any,  due  in  respect 
r  taxes  and  expenses,  but  defendants  refuse  to  con- 
le  redemption  thereof  and  refuse  to  reconvey  to 

jsels,  K.C.,  and  R.  S.  Cassels,  for  plaintiff, 
^'ullerton,  K.C.,  and  W.  Johnston,  for  defendants. 

AHOX,  J.: — The  assessors  rolls  for  1892,  1893, 
5,  1896,  1897,  and  1898,  contain  the  following  en- 
he  respective  years : — 

3990,  Carlaw  ave.,  vacant  land,  east  side;  owner, 
dl;  frontage,  1242;  8  57-100  acres. 
3954.  Carlaw  ave.,  east  side,  south  end ;  commencing 
from  Queen;  vacant  land;  owner,  John  Eussell; 
1242;  8  57-100  acres. 

154,  Carlaw  ave.,  east  side,  south  end;  vacant  land; 
ell;  1242;  8  57-100  acres. 

817,  Carlaw  ave.,  east  side,  south  end;  commenc- 
en  street:  vacant  land;  John  Russell;  1242x300; 
cres. 

».W.K.    N.\  r,       '20 
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l^iJJti:  H7*l>i  C'arlaw  itvl*.,  ea.^t  si4k\  south  end;  vacant  laod; 
John  Ra^sdl;  I'^i'^xi^OO;  8  57-100  aeim 

isnr ;  37  74,  Carl  aw  ave.,  east  side,  south  end ;  vacant  bn*! ; 
John  Russell,  WdleBlev  crescent;  S  57-100  aeres, 

18MH:3H4:s?,  Carlaw  avc.  east  t^ide,  smith  end;  ^acaat 
land:  John  Rusiftell,  Wclleslej  t-re^^cent:  nA2  x  :m\v  8  o9-inO 

In  t'aeli  (if  ihciic  a.<s4?j??^inent  rn\h  the  laud  is  pnltTtil  as 
lieing  vacant,  Tliat  is  an  error.  Plainlilf  has  Uwn  during 
the  pai^t  10  years  in  ]josscf?sion  throut^li  hi^  tenants  and  col- 
lected from  them  the  rents  iluring  that  period. 

Opposite  eacli  of  the  a!>ove  entries  is  ijtated  the  rnlm  at 
which  the  property  was  a^&e^se^l  the  amount  due  for  cit)^  and 
^t'hocil  taxes,  the  amoimt  due  for  t^ewer  rate  and  street  ex- 
tent^ion^for  the  latter  the  taxes  being  each  year  $648.3^. 

Plaintiff  paid  the  general  taxes  for  189S,  1B93,  and  18**4, 
but  no  jiaynients  wei-e  made  for  or  on  account  of  the  taxes  for 
local  iniproveTnent& :  and  from  1895  to  1H98  inciusive  no 
taxes  wfiatever  were  jiaid. 

On  '^Oth  Deix*ml)cj%  1000,  E.  A.  ^Macdonald,  then  nia^^orf 
is&ucd  Ills  warrant  to  the  treasurer  ti>  proceed  and  levy  upon 
the  lands  design l>ed  in  tlie  "'ward  lists  hereto  annexed'*  the 
arn^ars  of  taxe^,  and  to  proceed  and  !«ell  said  lands  for  ^iieb 
krrears^  ai?  the  law  directs. 

1'he  list  of  lands  in  ward  II.  annexed  to  The  mayor's  war- 
rant contained  the  following  relating  to  plaintiff's  land: 
707  B,:  Carlaw  ave.,  east;  John  Ru8E^<d1 ;  tH02-:V4-5;  .3817; 
1241^x300^  8  50-100  aeres;  vacant  land;  7385;  John  Russell; 
R  50-100  acres?,  north  of  (Jueen  street;  not  w copied;  party 
notified  May  '?6. 

The  city  treaj^nrer  on  '^let  Ba^emlier  gave  notite  of  his  in- 
tention to  proceed  to  i?ell  said  lands  at  the  city  hall  on  Wed- 
nesday lOth  April,  UH)1,  and  the  following  days  nutil  Bnch 
tsale  jfhouhl  he  coinpleted^  etc. 

The  deseriptk-in  of  thi'  lanil  in  question  attached  to  the 
notiee  is  as  follows: — 

118:  8  57-100  acres,  124^x300  ea^^t  side  Carlaw  ave,, 
north  of  Queen  s^ti-eet;  John  Russell;  1892  to  1896:  amount 
of  taxcii  in  arrears,  $8,ti40.62;  charges  for  commissioEj 
$216.01  ;  charges  for  advertising,  85  cents;  ti>tal  $S,857.48. 

Tn  the  issues  of  the  Onttirio  Ha/^ctte  of  5th,  12th,  l!^tb, 
and  t6th  Jannnrv,  1901,  was  published  a  notice  containing  a 
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[  plaintiff's  lands  advertised  for  sale  for  taxes 

I.     .     .     . 

and  defendants  made  the  following  admissions 

ers)  in  writing: — 

ants  offered  the  lands  in  question  for  sale  for 

;  held  on  28th  January  and  19th  April,  1898, 

April,  1901,  when  a  sale  was  not  effected,  and 

them  for  sale  again  at  an  adjournment  of  the 

jd  sale  held  on  24th  April,  1901,  and  at  that 

le  assumed  to  buy  in  the  lands  themselves  for 

i  taxes  alleged  to  be  due  in  respect  thereof  for 

2  to  1898,  both  inclusive,  and  costs  and  charges, 
ff  knew  before  each  of  the  said  sales  that  the 
)  be  offered  for  sale  for  taxes,  and  before  10th 
knew  that  the  said  lands  had  been  offered  for 
5  at  the  previous  sales,  and  that  the  said  lands 

be  offered  for  sale,  and  also  knew  that  no  sale 
m  that  day,  and  that  the  lands  were  to  be  offered 

3  on  24th  April,  1901,  but  made  no  inquiries  as 
happened  at  the  sale  held  on  24th  April,  1901, 
made  no  offer  to  redeem  the  said  lands  within 
ir  such  sale. 

ff  for  the  purposes  of  this  action  admits  the  re- 
le  proceedings  for  the  assessment  and  sale  of  the 
ind  including  the  giving  of  the  mayor's  warrant 
3pt  in  respect  of  the  description  of  the  lands, 
intiff  submits,  insufficient. 
>t  by  the  publication  in  the  Toronto  daily  news- 
i  the  Ontario  Gazette  of  the  advertisements  pro- 
tice  was  given  by  defendants  of  their  intention 
id  lands  or  to  buy  them  in  themselves, 
^sment  Act,  R.  S.  0.  1897  ch.  224,  sec.  13,  re- 
'vi'vy  assessor  shall  prepare  an  assessment  roll, 
er  diligent  inquiry,  he  shall  set  dawn,  accordin*: 
iformation  to  be  had:  (a)  the  names  in  full  of 
Tsons  ri'<i<lent  in  the  municipality,  etc.;  (b)  the 
ind    extent   or    amount    of    property    assessable 

'  north-west  angle  of  plaintiff's  lot  ...  to 
st  corner  of  Queen  street  is  1,377  feet,  and  in 
rolls  is  there  given  a  point  of  commencement  of 
;*t  frontage  of  plaintiff's  lot  on  Carlaw  avenno, 
roll  for  181^;^,  where  it  is  said  to  he  12i)  feer  from 
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Queen  street,  whereas  the  southern  limit  of  plaintiff's  1< 
135  feet  north  from  Queen  street;  so  that  the  descriptio; 
that  roll  would  include  15  feet  of  the  frontage  of  the  adj 
ing  owner's  land  on  Carlaw  avenue.  No  depth  is  givei 
that  roll.  For  1897  the  description  is  simply,  Carlaw  ave 
east  side,  8  57-100  acres.  The  descriptions  for  1895,  1} 
and  1898,  giving  a  frontage  of  1242  feet  on  Carlaw  ave 
by  300  feet  in  depth,  with  an  average  of  8  57-100,  shew 
commencing  point  from  which  the  frontage  is  to  run,  and 
300  feet  given  as  the  depth  would  include  7  feet  in  widtl 
1242  feet  in  length  of  the  land  of  the  adjoining  owner  to 
east.  In  all  the  descriptions  the  land  is  entered  on  the 
as  vacant  land. 

The  description  of  the  lot  in  the  roll  annexed  to 
mayor's  warrant,  in  the  treasurer's  notice,  and  in  the  ad 
tisement  in  the  Gazette,  is  the  same — '^  1242  x300,  8  57- 
acres,  east  side  Carlaw  avenue."  The  words  "  north  of  Qi 
street ''  are  added  after  "  Carlaw  avenue ''  in  the  treasui 
notice  and  in  the  advertisement  in  the  Gazette. 

That  the  mayor  and  treasurer  considered  the  descrip 
insufficient  to  convey  any  land  is  manifested  in  the  conveyj 
made  by  them  to  the  city  corporation,  in  which  the  desc 
tion  follows  the  conveyance  of  the  lot  to  plaintift*  as  set  ov 
Ihe  statement  of  claim. 

The  lot  I  consider  insufficiently  described,  and  the 
thereof  invalid,  unless  validated  by  3  Edw.  VII.  ch.  85, 
8  (0.)     .     .     . 

[Reference  to  the  provisions  of  sees.  183  and  184  of 
Assessment  Act,  R.  S.  0.  1897  ch.  224,  and  to  the  amendr 
of  sec.  184  by  3  Edw.  VII.  ch.  21,  sec.  11.] 

There  were  1,536  lots  of  land  offered  for  sale  on 
April,  for  most  of  which  there  were  no  bids,  as  there 
apparently  about  1,200  lots  withdra\^-n  from  sale.  \Vil 
F.  Fleming,  the  city  tax  clerk,  who  was  appointed  auction 
clerk  by  ]\lr.  Henderson,  the  auctioneer,  said  that  where 
had  been  made  on  any  parcel,  and  it  was  withdrawn,  n< 
cord  was  kept  of  such  bids. 

The  sale  was  adjourned  by  the  treasurer  to  24th  A 
when  all  the  remaining  lots  were  put  up  and  sold,  the 
becoming  purchaser  of  about  1,000  of  the  lots,  through 
R.  J.  Fleming,  the  assessment  commissioner,  who  \^a 
iHh  April,  1901.  authorized  to  purchase  on  behalf  of  the 
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)mmendation  contained  in  the  following  reiDort  of 
3f  control,  adopted  by  the  city  council,: — 

irned  sale  of  lands  for  arrears  of  taxes. 

►oard  have  received  a  communication  from  the  city 
tating  that  the  Assessment  Act  empowers  munici- 
purchase  lands  offered  for  arrears  of  taxes  when 
ffered  at  the  adjourned  sale  is  less  than  the  amount 
registered  against  such  lands,  provided  the  council 
nicipality  has  signified  its  intention  to  do  so  at 
lay  before  the  sale,  and,  on  the  advice  of  the  trea- 
mmend  that  such  notice  be  given  before  the  date 
mrned  sale  on  the  24th  instant,  and  that  an  officer 
^oration,  viz.,  the  assessment  commissioner,  be  au- 
nd  instructed  to  purchase  and  acquire  such  lands 
behalf  of  the  corporation,  as  may  be  deemed  ad- 
the  city's  interest,  the  said  lands  so  acquired  to 
ffered  for  sale  within  the  time  specified  in  the  sta- 
ely,  seven  years/^ 

aintiff  was  an  alderman  of  the  city  at  the  time  the 
opted  that  report,  and  vot^d  for  its  adoption.  He 
'  that  act  waive  his  right  to  have  the  sale  set  aside 
ujid  of  its  being  invalid :  Rlackwell  on  Tax  Titles, 
es.  890  and  891. 

ing  to  sub-sec.  3  of  sec.  184,  where  there  is  a  lot  to 
-sec.  2  refers  (that  is,  which  has  been  put  up  for 
withdrawn  because  no  offer  of  the  full  amount  of 
5  of  taxes  had  been  made),  it  shall  be  lawful  for  the 
ity  to  become  the  purchaser  for  the  amount  of 
irs.     It  is,  I  consider,  clear  that  the  coimcil  must 
lot  or  lots  which  the  municipality  desire  to  pur- 
have  given  notice  in  writing  of  their  intention  so 
d  that  they  could  not  delegate  that  discretionary 
the  assessment  commissioner;  the  authority  to  him 
se  and  acquire  such  lands  as  he  might  deem  advis- 
e  city's  interest  is  void :    Dillon  on  Municipal  C'or- 
4th  ed.,  sec.  96. 

)uncil,  if  it  had  selected  and  designated  the  lots  of 
esired  to  become  the  purchaser,  could  have  appointed 
to  attend  the  sale,  and  purchase  on  its  l)ehalf. 
issessment  commissioner  understood  th,at  it  was 
that  at  least  one  offer  should  be  made  on  each  par- 
d  put  up  for  sale,  which  offer  should  be  less  than 
nt  of  the  arrears  of  taxes  due  thereon.  ])efore  he 
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\ihe  commissioner)  could  offer  the  amount  due  foi 
arrears ;  and  in  order  that  such  prior  bids  should  be  mac 
brought  with  him  to  the  sale  two  clerks  from  the  assess 
department,  who  were  instructed  to  bid  and  did  bid  on 
lot  subsequently  purchased  for  the  city  a  sum  less  thai 
amount  due  for  the  arrears  of  taxes,  and  the  commissi 
then  bid  up  to  the  amount  of  such  arrears. 

There  was  no  fraud  perpetrated  by  these  prior  bids  I 
made.  If  no  bid  had  l)een  made,  then  the  amount  of  i 
in  arroar  had  not  been  offered,  and  the  city  could  have  ofl 
the  sum  due  for  the  arrears  and  so  become  the  purcli 
The  city  could  purchase  when  no  offers  were  made,  ju 
well  as  when  offers  had  been  made  which  fell  short  oi 
amount  of  the  arrears  for  taxes. 

Mr.  Fleming  received  no  instructions  as  to  what  he 
to  purchase  or  refrain  from  purchasing.     He  had  noi 
amined  any  of  the  properties  and  was  not  aware  of 
value,  and  he  purchased  all  the  lots  on  which  offers  oi 
amount  of  the  taxes  in  arrear  had  not  been  made. 

The  corporation  of  the  city  of  Toronto  applied  to 
legislature  and  obtained  an  Act  validating  the  sales  for  1 
made  in  1902;  this  is  contained  in  sec.  8  of  3  Edw.  VII 
8G,  which  (a.s  afterwards  amended  by  (>  Edw.  VII.  ch 
sec.  8)  provides  that  ''  All  sales  of  land  within  the  said 
up  to  and  including  the  one  held  in  the  year  1902,  and 
porting  to  be  made  for  arrears  of  taxes  in  respect  of  the  1 
so  sold,  are  hereby  validated  and  confirmed,  notwithstan 
any  irregularity  in  the  assessment  or  other  proceedings 
imposition  oi  any  taxes  so  in  arrear,  or  any  failure  to  coi 
with  the  ro({iiirement«  of  the  Consolidated  Assessment 
1892,  or  of  the  Assessment  Act,  in  regard  to  the  manm 
whic'i  any  assessment  roll  or  collector's  roll  of  the  said 
has  been  prepared,  or  in  regard  to  the  certifying  or  sig 
of  the  same,  or  the  making  of  any  affidavit  or  oath  reqi 
in  connection  therewith,  or  in  regard  to  the  lime  for  th 
turn  of  any  collector's  roll  of  the  said  city,  or  in  regard  t 
furnishing,  authenticating,  or  depositing  of  any  list  of 
in  arrears  for  taxes  within  the  said  city,  or  in  regard  t 
mailing  of  notice  to  any  ])er.son  in  respect  to  wliOvSe  lane 
taxes  Mjjpeared  at  any  time  to  be  in  arrear,  or  in  recra 
any  omission  to  levy  the  amount  of  any  such  taxes  in.  a 
])y  distress  and  sale  of  goods,  and  notwithstanding  any 
failure  or  oini."^sion  by  tlie  said  city  or  the  council,    oi 
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lid  city,  to  comply  with  any  requirements  of  the 
nd  notwithstanding  anything  to  the  contrary  in 
e  said  Acts  contained.  Provided,  however,  that 
sold  for  taxes  which  is  still  held  by  the  corpor- 
e  redeemed  by  the  owner  thereof  or  any  mort- 
on  within  three  months  from  the  passing  of 
^  such  owner  or  mortgagee  paying  to  the  eor- 
'  full  amount  which  would  have  been  necessary 
he  same,  within  one  year  from  the  day  of  sale 
in  the  Assessment  Act,  including  interest,  the 
arges  of  the  sale,  and  also  all  taxes  which  have 
sequent  to  the  sale,  and  a  sum  for  any  year  or 
ch  the  same  may  not  have  been  rated  for  taxes 
it  would  have  been  the  tajces  thereon  at  the  cur- 
r  such  year  or  years  if  the  land  had  been  as- 
private  person,  and  also  interest  upon  the  sev- 
0  the  time  of  such  redemption;  and  provided 
;  nothing  in  this  section  contained  shall  affect 
irhich  are  the  subject  of  litigation  at  the  time 
tig  of  this  Act/' 

in  general  terms  validates  and  confirms  all 
len  sets  forth  and  limits  the  extent  to  which 
Dn  is  to  be  applied,  viz.,  to  irregularities  in 
'nt,  failure  to  comply  in  regard  to  the  manner 
'  assessment  roll  or  collector's  roll  has  been  pre- 

regard  to  certifying  or  signing  the  same,  etc. 
\  generis  doctrine  applies,  and  the  irregularities 
set  out  are  all  that  the  Act  validates.  Nothing 
onfinns  or  was  intended  to  confirm  a  sale  where 

not  been  duly  assessed  and  in  respect  to  which 

therefore  be  no  taxes  in  arrear:  Wildman  v. 
R.  274,  2  0.  L.  R.  307;  Carter  v.  Hunter,  9  O. 

decision  of  Mr.  Justice  Magee,  arising  out  of 
e  as  that  on  whicli  the  action  in  hand  is  based; 
[gment  of  Mr.  Justice  Gwynne  in  O'Brien  v. 

S.  C.  R.  at  pp.  454  and  461. 

vital  point  is  ss  to  the  want  of  notice.  There 
ben  notice  served  on  plaintiff  of  the  intention 
D  purchase  his  land  at  the  adjourned  sale.  The 
r  published  an  advertisement  (eCxhibit  5)  in  two 
the  daily  papers  in  Toronto,  giving  notice  of  the 
the  city  to  purchase  such  of  the  lands  offered 
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at  the  adjourned  sale  as  may  be -deemed  advisable  in  t 
interest  of  the  city  if  the  sums  offered  for  the  said  lands  i 
less  than  the  arrears  due.  And  an  advertisement  was  a 
published  (forming  part  of  exhibit  5)  in  said  city  pap( 
giving  notice  of  the  adjourned  sale  of  lands  for  taxes  to 
held  on  Wednesday  24th  April,  1901,  for  taxes,  and  thai 
list  of  the  lands  to  be  offered  for  sale  could  be  seen  at  t 
office  of  the  city  treasurer. 

This  was  not  a  compliance  with  the  Act,  which 
quires  that  a  "written  notice^'  should  be  given  to  the  owi 
of  the  land  of  the  intention  of  the  municipality  to  pi 
chase.  This  is  a  pre-requisite  to  the  municipality  becomi 
a  purchaser.  One  object  of  the  notice  is  "  to  bring  home 
the  owner  for  the  last  time  the  knowledge  that  his  estate 
in  jeopardy.  ...  It  is  held  in  all  the  States, 
believe,  that  the  giving  ^f  the  notice  in  the  form  and  mj 
ner  prescribed  by  the  statute  is  such  an  essentially  jurisc 
tional  fact  that  no  circumstance  will  obviate  the  necess 
of  it.  Where  the  law  requires  'printed '  notice  of  a  tax  sj 
a  sale  made  under  written  notice  is  void:''  Black  on  1 
Titles,  2nd  ed.,  sec.  205;  Regina  v.  Meath,  [1897]  2  Ir. 
221.  And  Sir  William  Meredith  in  the  case  of  Brooke 
City  of  Toronto,  tried  before  him  on  the  23rd  April,  V. 
(not  reported),  held  that  notice  in  writing  of  the  intent 
of  the  city  to  purchase  not  having  been  given  to  the  pla 
tiff  (the  owner),  the  city  could  not  become  a  purchaser. 

For  the  reasons  stated,  the  sale  cannot  stand,  and 
plaintiff  is  entitled  to  have  the  sale  thereof  to  defenda 
and  the  deed  from  the  mayor  and  treasurer  to  defenda 
declared  invalid.  Plaintiff  is  entitled  to  redeem  on  pay 
to  the  city  all  the  taxes,  including  all  the  taxes  which  h 
accrued  thereon  since  the  sale,  together  with  the  intei 
thereon. 

Had  plaintiff  tendered  the  amount  of  the  taxes  and 
terest,  together  with  a  deed  for  execution  by  the  corj 
ntion,  I  would  have  allowed  him  the  costs  of  the  set 
Each  party  to  pay  their  own  costs. 
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CHAMBERS. 

BOWTJX  V.  EO\yLTN. 

I' 
jien — Action  to  Enforce — Statement  of  Claim — 
a  rs —  Un  n  ecessa  ry  M  a  lion — Fra  dice — Cos  />'. 

y  defendant  for  particulars  of  the  statement  of 


•sons  (O'Brian  &  Henderson),  for  defendant.  \ 
id  (Bieknell  &  Co.),  for  plaintiff. 

iTER: — Tliis  is  a  ])roeeeding  under  the  Meclianics'" 
Hiorht  by  a  father  for  work  and  labour  done  on 
iperty.  The  statement  of  claim  alleges  that  be- 
tober,  1905,  and  3rd  November,  1900,  ^-  plaintiff 
imoiint  of  work  and  labour  on  the  lands  of  de- 
lie  vahic  of  $200,  of  which  he  has  been  ]>aid  on 

livery  of  defence  the  defendant  askid  for  full 
1  writing  with  dates  and  items  of  work  done  and 
•med,  as  set  forth  in  the  statement  of  claim.     .    . 

such  as  IVussed  Concrete  Steel  Co.  v.  Wilson^ 
vonld  be  reasonable  to  take  the  procce<lings  usual 

involving  such  a  large  amount.  This  action, 
ne  by  a  wage-earner  for  only  $170.  Under  sees. 
[  th(»  ^fechanics'  Lien  Act  the  utmost  cost.<  that 
ed  will  be  $42.50,  and  sec.  4:3  was  intended  to 

interest  of  both  parties  to  proceed  as  incxpcii- 
^B.  NO.  7—21  -I- 
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sively  as  possible.  These  limitations  seem  to  shew  th 
terlociitory  motions  were  not  contemplated,  as  the  ec 
one,  if  taken  to  a  Divisional  Court,  w^ould  far  exe( 
many  cases  25  per  cent,  of  the  claim. 

I  have  never  had  any  such  application  made  to  m€ 
in  view  of  the  facts  of  the  case,  it  seems  that  no  good  pi 
would  be  served  by  making  the  order  asked  for. 

Here  the  defendant  denies  liability,  and  it  is  left 
plaintiff  to  make  out  his  claim  to  the  satisfaction  c 
referee.     All  matters  and  questions  were  evidently  inl 
to  be  left  with  the  referee,  and  the  present  applicati 
necessary,  should  be  made  to  him. 

It  would  seem,  however,  that  in  most  cases  such  an 
would  not  be  necessary.     If  the  plaintiff's  evidence 
took  the  defendant  l>y  surprise,  the  trial  would,  no  dou 
adjourned  to  allow  defendant  to  make  out  his  defence. 

I  think  the  motion  should  be  dismissed,  and  the  cc 
it  be  reserved  until  the  case  has  been  tried,  unless  the  \ 
will  agree  to  their  being  disposed  of  by  the  referee,  wh 
be  in  the  best  position  to  judge  if  the  motion  was  pr< 
made  or  not. 


Anolix.  .1. 


Febkuahy  18th, 


CirAiMlJEKS. 

REX  V.  HODGINS. 

Justice  of  the  Peare — Jurisdiction — Delay  in  Issue  of 
mofis — Liquor  License  Act  —  Criminal  Code  —  Pr 
lion. 

Motion  by  defendant  for  prohibition  to  justices  ( 
])eace,  on  the  ground  of  undue  delay  in  issue  of  sumi 
for  breach  of  Liquor  License  Act. 

W.  E.  Middleton,  for  defendant. 

J.  R.  Cartwright,  K.C.,  for  the  Crown. 

Anglin.  J.: — The  Liquor  License  Act  re(|uires  th 
information  for  an  offence  against  its  provisions  shall  1 
w'itbin  30  davs  of  the  commission  of  the  offence.     Tli 


Digitized  by 


Google 


HKX  17.  HODOINiS, 


299 


ged  offence  having  been  commit  ted  on  2l8t 
and  the  infonuation  laid  on  24th  October, 
liat  the  summons  to  defendant,  though  bearing 
►ber,  was  not  in  fact  issued  till  14th  January, 
[t.  Middleton  argues,  was  contrary  to  the  pro- 
559  of  the  Criminal  Code,  which  directs  that, 
ig'  any  complaint  or  information,  the  justice 
consider  the  allegations  of  the  complainant, 
lion  that  a  case  for  so  doing  is  made  out,  he 
immons."  Counsel  also  calls  attention  to  the 
>ns,  form  E.,  which  reads,  "  Whereas  you  have 
charged,''  etc.,  and  cites  Kegina  v.  Lennox,  34 
iegina  v.  Humphrey,  10  A.  &  E.  335;  Regina 
L2  Q.B.  960;  and  Scott  v.  Palmer,  1.  Q.B.  813. 
i  the  Criminal  Code  requires  that  a  magistrate 
summons  forthwith  upon  taking  an  informa- 
any  undue  delay  in  the  issue  of  the  summons 
he  purpose  of  the  requirement  of  the  Ontario 
le  information  should  bo  laid  within  30  days 
lission  of  the  offence. 

>  doubt  that  the  Ontario  statute  contemplates 
f  offences  against  its  provisions.  But  sec.^551) 
1  Code  applies  to  offences  of  all  kinds.  More- 
nis  requires  the  magistrate  to  "  consider  the 
the  complainant,"  and  it  is  only  if  he  is  "of 
case  for  so  doing  is  made  out "  that  he  is  di- 
a  summons.  That  consideration  may  require 
cases  the  course  of  duty  is  plain,  and  no  pro- 
ration is  needed.  It  is  therefore  to  be  ex- 
?  form  of  the  summons  should  read  as  it  does 
'dinary  case.  But  the  presence  of  the  words 
form  E.,  having  regard  to  the  language  of 
means  warrants  a  construction  of  that  section 
jompel  the  magistrate  in  every  case  in  which 
"orination  to  issue  a  summons  forthwith  or  not 

jether  from  the  fact  that  defendant  has  been 
ted,  I  think  the  motion  entirely  fails,  because 
3en  shewn  which  would  enable  me  to  say  that 
mmons  on  14th  January,  1907,  for  an  offence 
21st  October,  1906,  and  in  respect  of  which  in- 
laid within  3  days  thereafter,  the  justice  ex- 
isdiction. 
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February  18th,  : 

divisional  court. 

McCORMACK  V.  TORONTO  R.  W.  CO. 

Damages — Assignment  of  Claim  for  Damages  ex  Deli 
Action  by  Assignee — Cause  of  Action — Chose  in  Actx 
Invalidity  of  Assignment. 

Appeal  by  plaintiff  from  judgment  of  Anglin,  J., 
W.  R.  467. 

J.  M.  Godfrey  and  T.  N.  Phelan,  for  plaintiff. 

H.  S.  Osler^  K.C._,  for  defendants. 

The  Court  (Falconbridge,  C.J.,  Clute,  J.,  Ridi 
J.),  dismissed  the  appeal  with  costs. 


Cartvvuigiit,  .Master. 
Teetzel,  J. 


February  19th,  J 
February  22nd,  1 


CHAMBERS. 

NORMAN  V.  HAMILTON  BRIDGE  WORKS  CO. 

Particulars — Statement  of  Claim — Joint  Negligence  of 
fendants — Joinder  of  Defendants. 

Motion  by  the  added  defendants,  Hedden  &  Sons 
particulars  of  the  statement  of  claim. 

T.  N.  Phelan,  for  applicants. 

J.  E.  Jones,  for  defendants  the  Hamilton  Bridge  V 
Co. 

J.  H.  Spence,  for  plaintiff. 

The  Master: — The  plaintiff  began  this  action  aim 
year  ago  against  the  bridge  company,  for  whom  he  was  ^ 
ing,  on  the  eighth  storey  of  the  Traders  Bank  building,  i 
q\\n  of  Toronto,  when  he  was  severely  injured  and  nar 
escaped  death  on  1st  December,  1905. 
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irwards  amended  by  making  Hedden  &  Sons,  the 

itractors,  parties  defendants.     The  amended  state- 

um,  in  paragraph  6  (b)  says:    ^^  The  accident  was 

by  the  joint  negligence  of  both  the  defendants  as 

*  set  forth/'    It  then  gives  as  particulars  of  such 

:  (1)  that  there  was  no  flooring  on  which  plaintiff 

stood,  and  so  have  avoided  the  accident;  (2)  that 

which  he  was  hauling  up  lumber  fouled  on  a  wire 

left  unprotected  in  the  unfinished  concrete  floor 

lower  storey;  and  (3)  that  the  rope  was  too  short 

•pose  of  raising  the  lumber. 

led  defendants  on  7th  January  demanded  particu- 
alleged  joint  negligence.  To  this  plaintiff  replied 
tating  that  the  particulars  were  fully  set  out  in 
ent  of  claim  as  above. 

mts  are  not  satisfied,  and  now  move  for  an  order 
irticulars,  supporting  the  motion  by  the  usual  affi- 
the  necessity  of  particulars  before  pleading.    .     . 

the  motion  cannot  succeed.  It  was  admitted  on 
nt  that  the  main  object  was  to  get  particulars  and 
juire  plaintiff  to  elect  as  in  Hinds  v.  Town  of 
.  L.  R.  656,  2  0.  W.  R.  995,  and  subsequent  cases. 

ent  there  seems  a  sufficient  allegation  of  a  joint 
ction,  as  there  was  in  Symon  v.  Guelph  and" 
.  W.  Co.,  8  0.  W.  R.  320,  and  suf&iient  particulars 
f  the  three  grounds  on  which  the  action  is  based, 
be  no  difficulty  in  pleading,  as  the  Heddens  can 
loubt  as  to  what  it  is  they  are  charged  with,  and 
lecide  what  attitude  they  will  take.  Possibly  one 
the  defendants  as  against  the  other  may  invoke 

y  recent  case  of  Bullock  v.  Ijondon  General  Omni- 
907]  1  K.  B.  264,  seems  to  indicate  a  new  inter- 
f  Rule  186.  But  what  was  said  on  this  point  was 
ry  to  the  decision,  and,  as  was  pointed  out,  it 
e  after  trial  to  object  to  a  misjoinder.  But  the 
th  noting,  and  seems  to  be  in  the  line  of  the  ob- 
>f  Osier,  J.A.,  in  Hinds  v.  Town  of  Barrie,  6  0. 
661.  The  motion  is  dismissed,  but  the  costs  will 
luse.  The  other  defendants  having  supported  the 
y  should  both  take  short  notice  of  trial,  so  that 


Digitized  by' 


302  '^^^'  ONTARIO  WEEKLY  REPORTER. 

the  case  can  be  taken  at  the  coming  jury  sittings,  if  def 
by  plaintiff. 

(Affirmed  by  Teetzel,  J.,  on  appeal.) 


Cartwrjght,  ^Master.  February  20th,  1 

chambers. 

MORENCY  V.  WILGRESS. 

Pleading — Amendment — Statement   of   Defence — Libel 
Slander  Act,  sees,  13,  16. 

Motion  by  defendant  for  order  requiring  plaintiff  tc 
tend  for  re-examination  for  discovery,  and  for  leave  to  an 
the  statement  of  defence. 

J.  E.  Jones,  for  defendant. 

T.  J.  W.  O'Connor,  for  plaintiff. 

The  Master: — This  is  an  action  brought  against 
publisher  and  proprietor  of  a  newspaper  for  an  alleged  1 
By  the  statement  of  defence  the  defendant  admits  pub 
tion,  but  brings  $25  into  Court  as  sufficient  to  satisfy  pi 
tiff's  claim,  and  pleads  in  mitigation  of  damages  pursuai 
sec.  6  of  the  Libel  and  Slander  Act,  R.  S.  0.  1897  ch.  6 

The  plaintiff,  on  being  examined  for  discovery,  ref 
to  answer  certain  questions  on  the  advice  of  his  solicitor. 

The  defendant  now  moves  (1)  for  an  order  for  plain 
re-examination,  and  (2)  to  be  allowed  to  amend  by  sel 
up  defences  under  sees.  13  and  16  of  the  Libel  and  Sla 
Act,  and  otherwise  as  advised.    .     .     . 

In  my  view  of  Williams  v.  Leonard,  16  P.  R.  544, 
specific  amendments  asked  for  should  be  allowed. 

If  sec.  13  is  found  to  apply,  the  action  would  seem  i 
at  an  end.  And  I  have  in  consequence  found  some  diffi( 
in  arriving  at  what  is  the  proper  order  to  make.  Or 
one  hand,  it  would  seem  that  if  defendant  had  known  oi 
defence  earlier  he  would  have  relied  on  it  and  not  have 
any  money  into  Court.  He  could  safely  have  pleaded 
statutory  bar.     If  it  exists  and  can  be  proved,  then  1j 
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Central  Canada  Savings  Co.,  17  P.  R.  470,  it 
owed  to  be  pleaded,  "  being  a  defence  permitted 
the  real  question  between  the  parties  being  as  to 

the  plaintiff  to  recover  by  action  the  damages 
that  "  the  very  right  and  justice  of  the  case  de- 
le  plaintiffs  should  not  recover  in  this  action  if 
ffords  a  bar  to  their  right  to  do  so:"  per  Mere- 

472.  The  same  principle  would  also  apply  to  a 
y  sec.  16. 

her  hand,  the  plaintiff  should  be  allowed  to  con- 
►urse  he  will  take  when  the  statement  of  defence 
s  amended.     And  he  is  entitled  to  be  in  as  good 

if  the  amended  statement  of  defence  had  been 
first.  It  therefore  seems  enough  at  present  to 
fendant  to  amend  as  asked  within  4  days,  and 
[uestion  of  costs  and  of  the  other  motion  until 
has  decided  what  he  will  do.  The  matter  can 
ght  up  again  by  either  party  on  the  usual  no- 


Febhuaky  20th,  1907. 

DIVISIONAL  COURT. 

McINTYRE  V.  NEWTOX. 

ierest  in  Syndicate  fat'  Sale  of  Patent — Royalty 
-Share  of  Profits — Evidence — Agent. 

V  defendant  from  judgment  of  Teetzel,  J.,  in 
lintiffs  in  an  action  to  recover  $3,000  as  plain- 
f  a  royalty  on  the  sale  of  a  secret  process  or 
the  manufacture  of  paint. 

y,  for  defendant. 

i-Staunton,  K.C.,  for  plaintiffs. 

ment  of  the  Court  (Falcoxbkidge.  C.J.,  Clute, 
J.),  was  delivered  by 

J.: — Defendant,  having  discovered  a  process  for 
tain  waste  products,  entered  into  negotiations 
re,  one  of  the  plaintiffs,  which  resulted  in  an 
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option  being  given  by  defendant  to  Mclntyre  for  a  sale  of 
patent  for  $6,000  and  a  royalty  of  5  cents  per  gallon.  At 
same  time  another  agreement  was  entered  into  whereby 
fondant  agreed  that  this  royalty  should  upon  sale  of 
patent  be  divided  among  Mclntyre,  his  wife  (co-plainti 
and  the  wife  of  defendant,  one-third  to  each.  Mclntyre 
ing  unable  to  carry  out  the  option  within  the  time  limited 
was  extended.  Thereupon  Mclntyre  succeeded  in  gett 
certain  capitalists  interested.  An  objection  was  taken 
these,  or  some  of  them,  to  the  royalty;  and  finally  it  ' 
agreed  that  this  should  be  sold  for  or  commuted  at  $6,C 
This  made  a  purchase  price  of  $12,000.  Mclntyre  was 
lotted  $2,000  interest  in  the  syndicate  "  for  throwing  a  g 
thing  in  their  way.''  He  also,  before  the  deal  was  can 
out,  agreed  to  pay  $1,000  of  the  $12,000,  and  he  did  this 
an  arrangement  with  defendant,  so  that  the  amount  paid 
cash  to  defendant  was  $11,000.  The  syndicate  then  arran 
amongst  themselves  that  the  price  to  be  put  upon  "  the  h( 
ings  "  should  be  $15,000,  of  which  $3,000  should  belong 
Mclntyre,  and  the  remainder  be  divided  amongst  the  o1 
members.     .     .     . 

As  to  the  $1,000  arranged  between  -Mclntyre  and  del 
dant,  Mclntyre  .  .  .  says  that  he  agreed  with  defend 
that  he  might  turn  over  the  royalty  to  the  syndicate  at  $6,0 
and  that  then  he  arranged  with  defendant  that  defend 
should  allow  him  $1,000  by  reducing  the  amount  to  be 
ceived  from  $12,000  to  $11,000.  Defendant  denies  this, 
says  that  Mclntyre  was  to  give  him  a  note  for  the  $1,( 
The  trial  Judge  has  believed  Mclntyre's  story,  and  I  see 
reason  for  disturbing  the  finding.  The  result  is  that  pi 
tiffs  Mclntyre  and  wife  would  be  entitled  to  two-thirdi 
$6,000,  that  is,  $4,000,  less  $1,000,  equalling  $3,000. 

But  it  is  contended  before  us  that  Mclntyre  was  a  n 
agent  for  sale  of  the  defendant.  Upon  the  facts  as  founc 
the  trial  Judge,  I  do  not  think  this  contention  can  pre^ 
Xo  one  will  dispute  the  authority  of  the  cases  relied  upoi 
defendant:  Pardee  v.  Ferguson,  5  0.  W.  E.  698,  6  0.  W 
810;  Mayor,  etc.,  of  Sal  ford  v.  Lever,  25  Q.  B.  D.  ; 
[1891]  1  Q.  B.  168:  Anderson  v.  Ramsay,  [1902]  2  K 
635;  Nitedals  v.  Bruster,  [1906]  2  Ch.  671;  Calloway 
Stobart,  35  S.  C.  R.  301 ;  but  these  cases  are  not  in  poini 
the  facts  of  this  case. 

Appeal  dismissed   with  costs. 
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iL  Master  at  Ottawa.     February  18th,  1907. 

master's  office. 

E  OTTAWA  CEMENT  BLOCK  CO. 

MACOUN^S  CASE. 

Winding-up  —  Secretary-TrecL^urer  —  Claim  for 
md  Expenses — Contributory — Shares — Payment — 
A  uth  ority — Preference, 

reference  for  the  winding-up  of  the  company  one 
i  a  claim  against  the  company,  which  was  dis- 
bhe  liquidator  sought  to  have  Macoun  placed  on 
mtributories. 

uthrie,  Ottawa,  for  Macoun. 

^'isher,  Ottawa,  for  the  liquidator. 

CAL  Master: — Leslie  S.  Macoun  has  filed  with 
)r  a  claim  for  "  services  rendered/^  amounting  to 
is  disputed.  The  liquidator,  on  the  other  hand, 
I  the  claimant  placed  on  the  list  of  contributories 
3ged  to  be  due  for  unpaid  calls  on  stock.  Both 
I  tried  together,  and  on  the  hearing  I  allowed  the 
tmend  his  claim  by  setting  up  a  claim  for  $409.75 
f  clerk,  rent  of  office,  share  of  office  expenses, 
bursed  in  other  ways  on  behalf  of  the  company, 
t  alleges  that  the  amount  said  to  be  due  on  his 
id  by  set-off  prior  to  the  winding-up  order,  or, 
claims  to  be  entitled  now  to  set  off  a  proportion- 
US  claim  against  the  amount  so  due.  The  com- 
icorporated  in  June,  1905,  and  commenced  oper- 
i  following  month.  The  claimant,  who  was  one 
ors,  was  appointed  secretary-treasurer.  It  is  ai- 
j  was  to  be  paid  a  salary  therefor,  but  no  by-law^ 
to  that  effect  was  ever  adopted,  and  I  dismiss, 
so  far  as  it  relates  to  salary.  I  find,  however, 
a  of  $318.24  is  due  him  for  salary  of  clerks, 
ce  expenses,  and  other  disbursements  made  on 
*  company.  His  private  office  was  used  as  the 
company,  one  clerk  attended  exclusively  to  the- 
i.w.R  NO.  7— 21a 
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company^s  business,  and  a  considerable  portion  of  the 
of  other  employees  was  also  occupied  with  it. 

Mr.  Macoun  was  the  holder  of  11  shares  of  the  a 
stock  of  the  company  of  the  par  value  of  $50  a  shar 
which  the  first  call  of  50  per  cent,  was  paid.  No  further 
ment  was  made^  unless  the  transaction  presently  to  be  ref 
to  constituted  a  payment.  The  second  call  on  the  stocl 
made  on  6th  October,  1905.  On  Slst  December,  1905, 
Macoun  himself  entered  on  certain  loose  sheets  which 
serving  the  purpose  of  the  company^s  cash  book,  on  the 
side,  "L.  S.  Macoun  part  payment  on  account  servic 
date  $275,"  and  on  the  credit  side  "L.  S.  Macoun  5( 
cent.,  last  call  of  11  shares  $275."  These  loose  sheets 
after  the  date  of  the  winding-up  order,  transferred  to  a 
(produced  on  the  hearing),  and  the  originals  were  aften 
lost  or  destroyed.  I  however  find  on  the  evidence  tha 
sheets  in  question  constituted  the  company^s  cash  book, 
that  the  entries  were  made  therein  as  stated.  The  ei 
were  made  without  the  knowledge  or  consent  of  any 
officer  or  director.  The  proportion  of  the  $316.24  thei 
was  $271.06  or  $3.94  less  than  the  $275  purported  to  I 
oflE.  It  will  also  be  observed  that  the  $275  is  described  a 
for  "  services  "  and  not  for  "  disbursements."  Habers" 
Case,  L.  R.  5  Eq.  286,  and  Spargo's  Case,  L.  R.  8  Ch. 
are  of  course  clear  authority  that  a  set-off  properly  mad 
fore  winding-up  commenced  should  not  be  disturbed.  ] 
however,  unable  to  come  to  the  conclusion  that  there  wa 
valid  set-off  even  pro  tanto,  and  that  for  two  reasons. 

In  the  first  place,  the  secretary-treasurer  does  not  a] 
to  have  had  any  authority  to  make  such  a  set-off.  Th< 
nothing  in  the  by-law  defining  his  duties  as  secretary-trea 
giving  him  general  authority  even  to  pay  accounts,  an( 
invariable  practice  was  for  the  president  to  examine 
vouchers  before  signing  a  cheque.  A  great  many,  pei 
most,  of  the  amounts  disbursed  were,  it  is  true,  paid  ii 
first  instance  by  the  private  cheque  of  the  secretary-1 
urer,  but  it  is  clear  that  in  making  these  payments  he 
the  risk  of  being  able  to  satisfy  the  company  as  to  their 
priety :  for  in  every  Instance  a  cheque  to  reimburse  hiir 
signed  by  the  president  after  examining  the  voucher. 

In  the  second  place,  the  transaction,  assuming  it  to 
stitute  a  valid  set-off,  was  an  undue  preference  and  ci 
stand.     The  company  were  at  the  time  hopelessly  insol 
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3  winding-up  order  was  not  made  until  31st  March. 

I  refer  to  Kent's  Case,  29  Ch.  D.  259,  and  In  re 
n  Diamond  Mining  Co.,  [1893]  3  Ch.  95. 
nally  contended  that  the  claimant  is  entitled  even 
t  off  the  company's  indebtedness  to  him  against 
Lt  due  on  his  shares.  The  contrar}'^  is  so  well  set- 
ie  position  is  not  arguable.  Ee  Wiarton  Beet  Sugar 
L.  K.  219,  5  0.  W.  R.  637,  was  attempted  to  be  dis- 

on  the  ground  that  it  was  a  decision  under  the 
;;t;  but  the  English  cases  there  relied  on  are  of  gen- 
lation.  To  go  no  further,  the  two  cases  just  cited 
ty  for  setting  aside  the  transaction  as  an  undue 
,  a  fortiori  shew  that  there  can  be  no  set-off  after 
-up  order.  They  rest  on  that,  and  in  the  latter 
[lan  Williams,  J.,  says  specifically  (p.  104)  :  "  The 
[  winding-up  would  be  that  the  claim  for  calls  on 
id  become  a  claim  by  the  liquidator,  against  which 
der  could  not  set  off  any  claims  which  he  might 
Lst  the  company." 

aimant  wiU  therefore  be  scheduled  as  a  creditor 
i,  and  will  be  placed  on  the  list  of  contributors  for 
e  costs  of  the  former  issue  will  be  added  to  the 

those  of  the  latter  must  be  paid  by  the  claimant 
iJator. 


HT,  Master.  February  21st,  1907. 

CHAMBERS. 

MILLS  V.  SMALL. 

-  Foreign  Commission  —  Examination  abroad  of 
laintijfs  —  Action  by  Nominal  Plaintijf — Terms — 
If  for  Costs  of  Commission. 

by  plaintiff  for  a  commission  to  take  evidence  of 
^ses  in  the  United  States.  This  was  supported 
iavit  of  plaintiff^s  solicitor  and  by  that  of  one  of 
icd  witnesses. 

Bicknell,  Hamilton,  for  plaintiff. 
?ounsell,  Hamilton,  for  defendant. 

aster: — From  the  pleadings  it  appears  that  the 
:o  recover  a  sum  of  $2,847.02  for  services  reu- 
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dered  by  three  of  the  proposed  witnesses  (who  are  all 
dent  in  the  United  States),  with  the  exception  of 
trifling  sum  of  $28.52  earned  by  plaintiff  himself.  Plai 
was  examined  in  May  last.  He  states  that  he  has  no  ki 
ledge  of  the  matter  outside  of  the  $28.52.  He  hac 
communication  with  his  assignors,  and  never  saw  an^ 
the  three.  It  was  all  done  through  his  present  solic 
He  has  paid  nothing  for  these  assignments,  and  if  he 
covers  anything  over  the  costs  it  will  be  paid  to  then 
their  claims.  They  are  indemnifying  him  against  the  c 
though  he  does  not  know  \vhether  he  has  a  writing  to 
effect  or  not.  He  never  asked  for  these  av^^signments, 
his  solicitor  asked  him  to  so  take  them. 

It  is  rather  surprising  after  this  to  find  the  one  of 
proposed  witnesses  who  has  a  claim  for  $2,000  in  his 
davit  in  support  of  the  motion  stating  that  this  claim  " 
by  the  said  company  absolutely  transferred,  assigned, 
set  over  to  the  plaintiff  herein  for  valuable  considers 
on  the  3rd  day  of  April,  1906.^' 

The  action  was  commenced  just  a  week  later.  For  s 
unexplained  reason  it  has  not  been  prosecuted  with 
diligence,  as  three  sittings  have  gone  by  without  either 
making  any  move  to  bring  it  to  trial. 

The  defendant's  affidavit    states    that,    in    his  opii 
these  witnesses,  as  the  real  parties  to  the  action,  sh 
appear  at  the  trial.     It  goes  into  other  matters  not  m 
sary  to  notice.     While  it  might  appear  reasonable  for  t 
]iersons  who  did  the  work  to  attend  and  give  evidence 
voce,  yet  under  Robins  v.  Empire  Printing  Co.,  14  P.  R. 
(spoken  of  by  Osier,  J. A.,  in  Ferguson  v.  Millican,  11  C 
R.  at  p.  41,  as  "a  Veil  considered  judgment'^),  even  if 
are  to  be  considered  as  the  real  plaintiffs,  and  assuming 
they  could  unite  in  (me  action,  they  cannot  be  deba 
from  giving  their  evidence  on  commission.     As  it  is  a 
jury  action,  they  umst  know  that  they  may  be  putting  tl 
selves  at  a  disadvanjUigo  in  not  giving  their  evidence  be 
the  trial  Judge.. 

I  think,  how^ever,  that,  under  the  special  facts,  dc 
dant  IS  entitled  to  security  for  costs  of  the  commiss 
See  Watt  v.  McKay,  5  0.  W.  R.  1)3,  170,  and  cases  cite 

If  the  parties  cannot  agree  on  the  proper  amount,  I 
fix  it  on  the  issue  of  the  order. 
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T,  Master.  February  21st,  1907. 

ClIAMBiEKS. 

JAMES  V.  JAMES. 

ion   to   Change  —  Action  for  Alimony  —  Interim 
Disbursements — TerWrS — Costs. 

by  defendant  to  change  the  venue  from  Brant- 
ruga  in  an  action  for  alimony,  begun  on  15th 
190().  The  statement  of  claim  was  delivered 
•uary,  1907,  and  statement  of  defence  on  16th. 
for  interim  alimony  and  dislmrsements  had  been 

•adford,  for  defendant, 
[eyd,  for  plaintiff. 

ster: — The  statement  of  claim  alleges  that  the 
[>k  place  on  Uh  June,  1905,  and  that  the  parties 
he  t^wntihip  of  Canboro,  on  defendant's  farm, 
G  months,  when  plaintiff  was  obliged  in  self- 
eave  defendant. 

tit^s  affidavit  states  that  he  and  his  6  witnesses 
?  township  of  Canboro,  which  is  15  miles  from 
4. J  from  Brantford,  and  that  the  cause  of  action 
»  township  of  Canboro;  which  agrees  with  the 
f  claim. 

intiff  now  swears  to  acts  of  cruelty  at  Pans, 
I  residing  with  her  mother.  But  no  mention  of 
rs  in  the  statement  of  claim.  In  any  case,  as 
t  Paris  is  only  7  miles  nearer  to  Brantford  than 
the  7  Paris  witnesses  (including  tlie  plaintiff 
ther)  can  safely  be  disregarded,  even  supposing 
necessary  and  material,  which  may  be  doubtful. 

these,  plaintiff  swears  to  7  more  witnesses,  who 
Brantford. 

of  the  undoubted  facts  and  of  the  allegations  in 
nt  of  claim,  it  is  hard  to  believe  that  plaintiff 
igle  witness  at  or  near  the  place  where  she  lived 
iisband,  and  where  the  statement  of  claim  al- 
he  acts  of  cruelty  and  brutalitv.  on  which  she 
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relies,  were  all  committed.  The  caustic  remarks  of  Ju( 
oil  this  head  are  at  once  recalled  to  mind.  Of  these  the  c 
ment  of  Britton,  J.,  in  Sturgeon  v.  Port  Burwell  Fist 
Co.,  7  O.  W.  R.  360,  is  the  latest  instance  and  is  very 
tinent:  "It  will  he  a  matter  of  surprise  if  either  party  ( 
half  the  number  named.^^  There  the  defendant  had  s¥< 
to  19  witnesses  and  the  plaintiff  had  named  19  or  20. 

However  that  may  be,  I  think  that  what  was  decided 
Ferguson,  J.,  in  a  similar  action  of  Fogg  v.  Fogg,  12  P 
249,  may  properly  be  applied  here,  if  the  plaintiff  mfi 
the  usual  application  for  interim  alimony  and  disbursemc 
(which  may  as  well  be  embodied  in  this  order).  If  for 
reason  no  such  order  is  to  be  asked  for,  the  motion]  will 
refused.     In  either  ca.^e  the  costs  will  be  in  the  <^ause. 


M.MIKE,  J. 


Fkiiruakv  22ni),  1! 


TRIAL. 

(GALLAGHER  v.  CITY  OF  TORONTO. 

Mvnicipal   Corporaiions  —  Sever  —  Insufficiency — Iiijurt 
Property — LiabilUy — Cosis. 

Action  for  damages  for  injury  to  plaintiff's  propert; 
flooding  from  sewers. 

H.  T.  Beek,  for  plaintiff. 

11.  L.  Drayton,  for  defendants. 


Mabee,  J. : — It  was  left  to  the  jury  to  assess  plain 
damages;  they  found  $300  as  a  proper  sum  for  him  t< 
ceive.  I  reserved  judgment  upon  defendants'  motion 
nonsuit. 

Euclid  place,  upon  which  the  drain  or  sewer  was  lo< 
which  caused  the  trouble,  was  block-paved  some  years  a^ 
the  city,  I  presume  under  the  local  assessment  clauses  o 
statute.  Xo  sewer  was  constructed  by  the  city,  or  at 
the  evidence  docs  not  shew  whether  the  sewer  complj 
of  was  originally  put  dow^n  by  the  city  or  by  some  of  the 
])roperty  owners  on  Euclid  place,  but  I  think  the  fair  i 
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it  was  put  down  by  the  property  owners,  and 
ity  authorities,  and,  in  view  of  the  evidence  of 
s  to  what  took  place  between  plaintiff's  grantor 
oflficials,  I  find  the  fact  to  be  that  the  sewer  in 
;  a  private  one,  and  that  it  had  not  been  eon-' 
the  city  authorities,  nor  was  it  ever  assumed  by 
;  the  block-paving  of  this  lane  by  defendants 
liable  for  any  defect  in  original  construction  of 
•  such  defect  be  established? 
intended  for  plaintiff  thfl,t  the  soil  was  vested 
icipality;  that  the  property  owners  could  not 
roadway  to  enlarge  the  sewer;  and  that  defen- 
iable   for,  in  effect,  maintaining  a  nuisance. 

ipality  laying  out  a  street  is  not  bound  to  build 
y  then  is  it  liable  to  enlarge  an  existing  sewer 
0  its  becoming  more  than  a  mere  private  lane? 
nk,-  under  the  facts  disclosed  at  the  trial,  that 
)n  was  cast  upon  defendants  to  either  enlarge, 
?pair,  the  sewer  existing  in  this  lane  at  the  time 
dng  was  done. 

think  the  mere  fact  that  the  sewer  became 
rags  and  dead  rats  was  conclusive  evidence  of 
icity  of  the  sewer  pipe;  it  has  served  the  pur- 
d  for  many  years;  and  the  only  evidence  of  its 
lall  was  the  statement  of  a  sewer  inspector  that 
laws  required  a  larger-sized  pipe  where  more 
uses  drained  to  the  same  sewer  pipe.  The  by- 
put  in  evidence,  nor  was  there  anything  to  shew 
>f  houses  was  referred  to  by  the  witness,  the 
Qmates,  nor  the  amount  of  sewage  that  the  by- 
ling  with,  and  I  am  unable  to  say  if  more  sew- 
rom  the  houses  on  this  lane  than  would  come 
mses  of  the  kind  that  the  witness  spoke  of  as 
i  the  by-law.  I  cannot  say  the  sewer  is  not  of 
ifficient  size  to  carry  the  sewage  it  is  intended 
he  fact  of  its  being  stopped  up  by  rags  thrown 
ivrong-doer  does  not  make  the  defendants  liable, 
[lerefore  that  no  defect  in  construction  has  been 


reserved  the  motion  for  nonsuit  at  the  close  of 

se,  it  must  not  be  understood  that  anything  but 

of  damages  was  to  be  disposed  of  by  the  Jury, 

sly  refrained  from  permitting  them  to  deal  with 
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any  of  the  questions  of  fact  that  might  be  involved;  otli 
wise  I  should  have  tried  the  case  without  a  jury — so  in  ( 
missing  the  action  I  deal  with  such  facts  as  seem  to 
necessary  for  me  to  find  upon. 

Plaintiff's  loss  to  him  was  heavy,  and  I  think,  in  reli 
ing  defendants  from  liability,  1  do  not  offend  against 
rule    by  withholding  costs.     If  an  appellate  court  is  of 
opinion  that  1  am  wrong  in  the  conclusions  at  which  I  h; 
arrived,  plaintiff  will,  of  course,  be  entitled  to  judgment 
the  $300  damages  found  by  the  jury. 


Teetzel,  J.  February  22nd,  If 

CHAMBERS. 

CHEIGHTOX  V.  TOWX  OF  COBALT  AXD  VILLAGE 
HAILEYBURY. 

Parlies  —  Misjoinder  of  Defendants  —  Separate  Causes 
A  ciion  — E  lection — A  rnendm  ent. 

Appeal  by  plaintiff  from  order  of  Master  in  Chamb 
ante  287. 

Plaintiff  appeared  in  person. 

\\\  J.  Trenieear,  for  defendants  the  corporation  of 
town  of  Cobalt. 

J.  ^L  Ferguson,  for  defendants  the  corporation  of 
village  of  Haileybury. 

Teetzel,  J.,  amended  the  order  by  making  the  dismi 
of  the  action  a.s  against  the  defendant  not  to  l^e  procee 
against  without  prejudice  to  another  action  against  ' 
defendant  in  the  event  of  plaintiff's  failure  against 
defendant  whom  he  elects  to  retain  in  this  action.  Cost 
defendants  in  anv  event. 
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1.  February  22xd,  1907. 

TRIAL. 

)XAL  CASKET  CO.  v.  ECKHAKDT. 

-  Infringement — Similarity — Distinction — ^.1  d- 
? — Absence  of  Fraud  or  Deception — Passing  off 

restrain    defendant    from    using    the    name 
;ket  Company  "  to  the  prejudice  of  plaintiffs. 

)hnston,  K.C.,  and  R.  McKay,  for  plaintiffs. 

son,  K.C.,  for  defendant. 

N,  J.: — The  plaintiff  company  was  formed  in 
maJgamation  of  3  firms  carrying  on  the  busi- 
acturers  and  wholesale  dealers  in  burial  goods 
of  New  York,  being  incorporated  under  the 
le  National  Casket  Company  of  the  United 
•  an  Act  of  the  State  of  New  York  passed  in 
ictory  and  head  office  of  the  company  are  at 
A  few  years  after  the  company  was  formed, 
were  amalgamated  with  it,  and  it  now  has 
nches  throughout  the  Ignited  States,  doing 
over  $2,000,000  a  year. 

commenced  selling  goods  in  Canada  in  1890, 
some  sales  were  made  from  the  Oneida  ware- 
pments  as  a  rule  were  either  from  the  Rochcs- 
)  branch.  .  .  .  Plaintiffs  advertised  their 
certain  extent  in  Canada.  .  .  . 
had  carried  on  a  similar  business  for  a  great 
Toronto  under  the  name  of  "The  Eckhardt 
intil  burned  out  by  the  great  fire  of  April, 
bi  time  his  business  had  reached  a  yearly  ont- 
$250,000.  ...  He  was  out  of  business 
)06,  when  he  resumed,  advertising  the  business 
:ional  Casket  Company  and  National  Silver 
ly,  A.  J.  H.  Eckhardt,  proprietor."  In  tlie 
id  to  the  trade,  the  name  of  the  company  on 
n  appears  very  prominently,  but  Eckhardt 's 
r  instance  appears  as  the  proprietor:  and  it  is 
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stated  that  "  the  company  is  the  successor  of  the  Eel 
Casket  Company  and  the  Eckhardt  Silver  Phiting  Coinj 

The  business  defendant  was  doing  at  the  begin ni 
the  year  1907  was  about  equal  in  volume  to  what  h 
doing  at  the  time  of  the  fire  in  1904,  namely,  $250,00C 

The  caskets  manufactured  by  plaintiffs  and  shipp 
Canada  were  mucli  finer  and  far  more  expensive  tha 
goods  manufactured  by  defendant  or  any  other  dea 
(at  least)  Ontario.  .  .  .  Plaintiffs  never  had  any 
house  or  agency  in  Canada,  so  that  undertakers  reqi 
their  caskets  must  order  from  travellers  or  write  or 
graph  to  Buffalo  or  Rochester  to  get  their  orders  filh 

Defendant  did  not  copy  any  of  plaintiffs'  desig 
caskets.     .     .     . 

Plaintiffs  allege  thia,t  since  the  resumption  by  defe 
of  his  business  in  April,  1906,  and  the  use  of  the  litei 
with  plaintiffs'  trade  name  of  "  The  N^ational  Casket 
l)any,''  it  has  been  the  means  of  very  greatly  reducir 
volume  of  their  business  in  Canada.     .     .     . 

Tlic  claim  max^e  is  that  the  alleged  use  by  defe 
of  the  trade  name  under  which  plaintiffs  have  carri< 
their  business  is  likely  to  deceive  those  in  the  trade 
undertakers — into  purchasing  defendant's  caskets  inst( 
plaintiffs'.    Xo  question  as  to  a  trade  mark  is  involved 

[Reference  to  National  Folding  Box  and  Paper  ( 
National  Folding  Box  Co.,  Limited,  43  W.  R.  156.] 

There  is  no  right  to  the  exclusive  use  by  plaintiffs  i 
word  "  National  "  as  forming  part  of  the  trade  name 
have  adopted.  So  that,  if  defendant  had  preferred  the 
'*  Canadian  "  or  "  Eckhardt's  "  to  "  National,"  and  so 
his  trade  name  either  "  The  Canadian  National  Casket 
pany,"  or  "Eckhardt's  National  Casket  Company." 
would  have  been  no  infringement  of  plaintiffs'  rights. 
Colonial  Life  Assce.  Co.  v.  Home  and  Colonial  Assee 
33  Beav.  548.  That  being  so,  a  suffix  by  defendant 
naine,  making  the  name  of  the  company  "  The  Na 
Casket  Company — Eckhardt's,''  would  be  equally  effect 
preventing  an  infringement  of  plaintiffs'  rights,  and  i 
what  has  been  done  by  defendant.     .     .     . 

[Reference  to  Merchants  Banking  Co.  of  T-ond 
Merchants  Joint  Stock  Bank,  9  Ch.  D.  at  p.  563:  L( 
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I  Law  Assce.  Society  v.  Loudon  and  Provin- 
?k  Life  Assee  Co.,  17  L.  J.  Ch.  37.] 

be  said  that  defendant,  who  carrieH  on  his 
r  the  trade  name  of  "'  The  National  Casket 
J.  H.  Eekhardt,  proprietor,  Toronto,"  is  re- 
h  business  as  the  business  of  plaintiffs,  who 
ir  business  as  late  as  December,  1904,  in  the 
and  I'pholstery  .Journal/'  published  in  To- 
e  National  Casket  Company,  U.S.A.,''  and  as 
on  in  several  cities  in  the  United  States,  and 
made  of  any  Canadian  connection. 

no  fraud  intended,  nor  was  any  perpetrated, 
iing  to  the  evidence,  there  was  no  possibility 
efendant^s  caskets  for  those  of  plaintiffs,  and 
e  could  be  no  deceit  where  an  inspection  of 
f  the  two  factories  was  had.  And  no  trader 
Id  be  misled  by  any  circular  or  advertisement 
[idant  which  states  that  his  *'  National  Casket 
Eckhardt's  business  carried  on  in  Toronto, 
)laintiffs  is  carried  on  in  the  United  States. 

lame  of  defendant  himself  and  not  any  ad- 
supposed  by  plaintiffs  to  have  been  derived 
f  the  name  "  National  Casket  Company  "  (for 
er  was  obtained  when  an  amalgamation  of 
?s  was  contemplated),  that  caused  the  decrease 
he  sales  of  plaintiffs  since  the  resumption  by 
lusiness  in  1906.     .     .     . 

nissed  with  costs. 


:.  C..T.  Febru.\ry   Lrm,  1907. 

CHVMHKIIS. 

DUNN  v.  McCALLU^r. 

is  —  Lia  Pendens  —  Lien  of  Material  Man  — 
laini  against  Lands  of  three  Ownen^. 

plaintiff  in   a  mechanic's  lien   action   from 
r  in  Chambers,  ante  33.  vacatinjr  the  recristry 
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of  a  certilicate  of  lis  pendens  against  the  lands  of  tin 
separate  owners. 

J.  Bicknell,  K.C.,  for  plaintiff. 

W.  E.  Middleton  and  E.  A.  Forster,  for  defendants  1 
owners. 

Falconbridge,  C.J.: — .  .  .  Section  18  of  .  . 
K.  S.  0.  1897  ch.  153,  was  first  enacted  totidem  verbis 
59  Vict.  ch.  35,  sec.  17,  after  the  decisions  in  Currier 
Friedrich,  22  Gr.  243,  and  Oldfield  v.  Barber,  12  P.  E.  5 
Xow,  I  do  not  see  what  right  I  have  to  read  into  sec. 
after  the    word    "  properties/'    the    words  "  of    the    sa 


owner;-'  and  I  do  not  think  that 


Booth  V.  Boo 


3  O.  L.  E.  294,  1  0.  W.  E.  49,  is  opposed  to  this  view, 
though  that  was  an  a  fortiori  case,  because  it  appeared  tl 
a  separate  account  had  been  kept  in  respect  of  each  p 
perty. 

I  think  that  here  there  has  been  a  substantial  com] 
ance  with  the  Act,  and  I  fail  to  see  how  any  of  the  deft 
dants  are  really  prejudiced.  Plaintiff  would  be  seriou 
prejudiced  if  he  could  not  maintain  his  lien  merely  becai 
he  is  unable  at  this  stage  of  the  proceedings  to  assign  1 
exact  amount  of  lumber  furnished  to  each  particular  lot.  . 

Appeal  allowed.     Costs  in  the  cause. 
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TORONTO,  MARCH  7.    1907. 


No.  8 


February  11th,  1907. 

DIVISIONAL  COURT. 

sTSOX  AND  VILLAGE  OF  BEAMSVILLE. 

yrporations  —  Local  Option  By-law  —  Motion  to 
rregularities  in  Svbmission  to  Electors — Adver- 
osting — Time  of  Passing  by  Council — Svbstan- 
)liance  with  Statute  —  By-law  Good  on  Face  — 
Moving — Discretion — Refusal  to  QvAish — Costs. 

Y  Eobinson  from  order  of  Mulock,  C.J.,  8  0. 
refusing  to  quash  a  local  option  by-law  which 
t  applied  to  quash  upon  several  grounds,  and 
le  motion  of  the  appellant  with  costs. 

son,  K.C.,  and  C.  H.  Pettit,  Grimsby,  for  ap- 

ney,  for  the  village  corporation. 

^ment  of  the  Court  (Meredith,  C.J.,  Mac- 
Teetzel,  J.),  was  delivered  by 

H,  C.J.: — Upon  the  appeal  3  grounds  only  are 
by  counsel  for  the  appellant: — 

the  by-law  was  not  properly  advertised. 

notice  of  the  by-law  was  not  posted  up  in  4 
>,  as  required  by  the  statute. 

the  by-law  was  passed  within  one  month  after 
)lication  in  the  newspaper. 

^.H.  NO.  8—22 
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The  first  of  these  objections  depends  upon  sul 
2  of  sec.  338  of  the  Municipal  Act,  which  provides  as 
lows :  "  The  council  shall,  before  the  final  passing  o\ 
proposed  by-law,  publish  a  copy  thereof  in  some  public  r 
paper  published  either  within  the  municipality  or  in 
county  town,  or  in  a  public  newspaper  published  in  ar 
joining  or  neighbouring  local  municipality,  as  the  co^ 
may  designate  by  resolution;  and  the  publication  shall 
the  purpose  aforesaid,  be  continued  in  at  least  one  nu 
of  such  paper  each  week  for  3  successive  weeks — "  then  1 
follows  the  provision  which  relates  to  the  second  objec 
"  and  the  council  shall  put  up  a  copy  of  the  by-law  at 
more  of  the  most  public  places  in  the  municipality/* 

It  is  argued  that  the  true  construction  of  the  first 
of  the  sub-section  is  that  there  shall  be  3  insertions  a  ^ 
apart  after  the  first  publication.    I  think  to  give  that 
struction  to  the  section  would  require  us  to  read  it  £ 
the  word  "  thereafter  **  were  inserted  after  the  words  " 
cessive  weeks,^'  so  that  it  would  read,  "and  the  publics 
shall,  for  the  purpose  aforesaid,  be  continued  in  at  least 
number  of  such  paper   each   week   for   3    successive  w 
thereafter.'*     Perhaps  the  word  "  continued  "  is  not 
chosen,  but  I  think  the  evident  meaning  of  it  is  that  it  i 
be  for  3  successive  weeks;  not  that  the  publication  shaJ 
inserted  once  and  then  continued  for  3  successive  weeki 
tliink,  therefore,  that  the  first  objection  fails. 

There  are  two  grounds  relied  upon  in  support  of 
second  objection:  first,  that  there  was  substantially  no  < 
pliance  with  that  direction  of  the  statute,  because  the  n< 
was  of  such  a  size  and  form  as  practically  to  be  no  no 
second,  that  it  was  not  shewn,  but  the  contrary  proved, 
it  was  posted  in  4  places,  the  evidence  being,  as  it  was 
tended,  that  the  posting  was  in  3  places  only;  and  the  o 
tion  is  taken  by  Mr.  Pettit  that  there  was  no  resolutic 
the  council  authorizing  the  posting. 

With  regard  to  the  first,  there  is  no  direction  in 
statute  as  to  the  form  or  manner  in  which  the  notice 
be  prepared.  It  may  be,  and  I  think  often  is,  in  son 
the  smaller  municipalities,  a  written  notice;  and  it  seei 
me  impossible  to  say,  where  there  was  a  printed  notice 
legible,  and  a  copy  exactly  the  same  as  that  which  app< 
in  the  newspaper — it  appears  to  have  been  taken  fron 
same  type — ^that  that  was  not  a  compliance  with  the  sti 
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d  in  the  course  of  the  argument,  the  council 
le  notice  to  be  put  at  the  top  of  a  telegraph 
ae  other  place  where  it  would  be  impossible 
lad  reduced  it  to  such  a  size  that  practically 
notice  at  all,  the  Court  might  say  that  was 
ce  with  the  statute;  but  this  is  not  a  case  of 


is  evidence  which  satisfied  the  Chief  Justice 
ponderance  of  testimony — that  4  notices  were 
evidence  of  the  clerk  is  that  his  invariable 
)  put  up  4  notices;  he  has  no  distinct  recol- 
t  he  did  in  this  particular  case,  but  believed 
one  notice  upon  a  cupboard  in  his  shop  in  the 
asville,  and  3  other  notices  were  undoubtedly 
man  to  whom  they  were  given  for  that  pur- 

idence  that  the  notice  was  seen  posted  up  in 
[?e,  and,  although  there  is  evidence  upon  the 

the  notice  was  not  seen,  I  think  the  affirma- 
>ught  to  prevail,  and,  speaking  for  myself,  if 
ining  the  case  in  the  first  instance  1  should 

the  same  conclusion  as  the  Chief  Justice 
impossible,  however  that  may  be,  to  say  that 
in  coming  to  that  conclusion. 

the  place  where  the  fourth  copy  was  posted 
ost  public  places,^^  within  the  meaning  of  the 
Lght  be,  if  the  shop  in  which  it  was  posted  was 
n  ordinary  ratepayer  having  no  connection 
jipality,  that  there  would  be  some  difficulty  in 
tt  was  one  of  the  "  most  public  places."  I  do 
en  there  I  should  come  to  the  conclusion  that 
night  not  come  within  the  description  con- 
statute;  but  hel^,  it  was  in  the  store  of  the 
he  place  to  which  the  public  would  resort  for 
:  doing  municipal  business;  and  I  think  it  is 
istion  to  say  that  that  may  not  be  treated  as 
ost  public  places  "  within  the  municipality. 

has  referred  to  In  re  Salter  and  Township  of 
.  L.  R.  51,  1  0.  W.  R.  266,  in  support  of  the 
on  which  the  second  objection  is  based. 

kher  Britton  came  to  the  conclusion  that  it 
that  there  should  be  a  resolution  or  by-law 
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of  the  council  directing  the  putting  up  of  the  copies  reqi 
by  this  section,  or  by  a  similar  section  with  which  he 
dealing,  then  I  must  respectfully  say  that  I  am  unah 
agree  with  his  conclusion.  These  notices  were  put  up  b] 
clerk.  The  putting  up  of  them  was  a  mere  ministerial 
and  the  notices  put  up  by  the  clerk,  or  by  his  direction  i] 
course  of  his  duty,  were,  I  think,  clearly  notices  put  x 
compliance  with  the  statute. 

The  third  objection  is  that  the  by-law  was  passed  oi 
22nd  February,  and,  therefore,  within  a  month  after 
first  publication  of  the  notice. 

Upon  its  face,  the  by-law  purports  to  have  been  pi 
upon  that  day.  If  passed  upon  that  day,  it  was  undc 
edly  an  invalid  by-law.  However,  the  evidence  satisfiec 
Chief  Justice  that  the  by-law  was  not  passed  on  22nd 
ruary,  but  on  27th  February.  The  circumstances  that 
clerk  forgot,  did  not  recollect,  or  made  a  statement 
trary  to  the  evidence  given  by  members  of  the  co 
as  to  what  actually  took  place  with  regard  to  the  passii 
the  by-law,  while  undoubtedly  it  was  evidence  to  be 
sidered,  ought  not  to  outweigh  the  clear,  direct,  and  pos 
testimony  of  the  persons  who  were  directly  coneeme 
the  matter  in  hand,  and  who  give  the  reasons  why  the  c< 
was  taken  which  they  say  led  to  the  by-law  not  being  p 
on  22nd  February,  and  to  the  meeting  being  adjourned 
27th,  when  it  was  finally  passed.  They  knew  the  law, 
knew  that  the  by-law  could  not  be  properly  passed  unti 
month  after  the  first  publication;  a  meeting  was  caJlei 
22nd  February,  and,  according  to  the  evidence  of  the  r 
corroborated  by  two  other  members  of  the  council,  I  t 
and  two  othpr  ratepayers  who  were  present,  he  called  a 
tion  to  the  fact  that  they  could  not  at  that  meeting 
perly  pass  the  by-law,  and  that  thereupon  the  meeting 
adjourned  until  the  27th  following,  for  the  purpoj 
finally  passing'  it;  that  the  meeting  was  held  upon  tha 
(the  27th)  and  the  by-law  then  finally  passed. 

The  circumstance  that  in  the  minute  book  of  the  co 
it  appears  that  the  by-law  was  passed  upon  the  22nd 
ruar)^  if  the  evidence  had  been  pretty  evenly  bala 
might  have  turned  the  scale  in  favour  of  the  appellant, 
it  not  for  the  circumstance  that  the  evidence  shews  tha 
minutes  of  the  two  meetings  of  the  22nd  and  the 
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rere  kept  upon  slips  of  paper,  that  they  were  not 
ter  each  respective  meeting,  but  that  a  young 
10  attended  to  that  duty  for  the  clerk,  was  given 
iter  in  the  minutes,  and  that  she  by  mistake  etn- 
resolution  as  to  the  final  passing  of  the  by-law  as 
3bruaiy. 

uestion  was  one  entirely  of  fact,  and  I  think  the 
reponderates  greatly  in  favour  of  the  conclusion 
:he  learned  Chief  Justice  came,  that  the  by-law 
lally  passed  until  27'th  February. 

result  is  that  with  regard  to  these  matters  the 
las  been  prejudiced,  the  fact  being,  as  he  sajs  it 
se  he  has  been  unable  to  satisfy  the  Court  of 
lult  lies  with  him.  The  by-law  was  finally  passed 
id  or  27th  February — the  27th  February,  as  we 
ided — and  he  took  no  step  with  a  view  to  attack- 
some  time  in  the  month  of  October  or  November 
It  would  be  most  unfair  in  such  matters  as  these, 
md  upon  recollection,  that  the  appellant  should 
od  a  position  in  attacking  the  by-law  as  if  he  had 
iptly  when  they  would  have  been  fresh  in  the 
1  of  those  who  had  dealt  with  them. 

t  know,  even  if  these  objections  were  entitled  to 
ether  the  case  of  Ke  Bolton  and  Town  of  Peter- 
6  TJ.  C.  B.  389,  referred  to  by  the  Chief  Justice, 
ny  brother  MacMahon  has  called  my  attention, 
have  amply  justified,  in  the  exercise  of  our  dis- 
r  refusing  to  quash  the  by-law  (I  am  not  referring 

objection  as  to  the  by-law  having  been  prema- 
ed).  In  that  case,  the  statute  required  that  a 
by-law  should  be  inserted  at  least  4  times  in  each 
printed  within  the  limits  of  the  municipality,  and 
•efused  to  quash  the  by-law,  under  which  a  large 
en  borrowed,  because  the  advertisement  had  been 
\  times  only  in  one  of  two  papers.  The  learned 
Ice  of  the  Court,  the  late  Sir  John  Beverley 
said :  "  We  do  not  doubt  our  power  to  quash  a 
ere  it  is  shewn  to  us  that  it  has  been  passed 

without  some  notice  or  other  formality  required, 
«,rs  to  be  essential  to  the  right  of  the  munici- 
Lss  it.  But  where  we  interfere  on  that  ground,  it 
onceive,  rather  under  the  jurisdiction  vested  in 
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us  at  common  law,  than  under  the  Municipal  Act. 
where  that  is  the  case,  we  have  a  discretion  not  to  int€ 
on  summary  application,  but  leave  it  to  the  party  com] 
ing,  if  he  pleases,  to  test  the  validity  of  the  by-law  by  i 
ing  its  operation,  or  by  bringing  an  action  for  anything 
under  it,  as  he  may  be  advised/^ 

As  Mr.  Haverson  observes,  this  is  not  a  money  b] 
but  it  is  a  by-law  that  has  an  important  bearing  upo 
rights  of  the  ratepayers  of  the  locality.  The  effect  o: 
by-law  being  quashed  at  the  time  when  the  application 
before  the  Chief  Justice  would  have  been  to  preven 
expression  of  the  will  of  the  people  until  another  yea 
passed,  and  there  sems  to  be,  if  the  matter  is  not  op 
explanation,  some  ground  for  thinking  that  the  appli( 
was  deliberately  delayed  with  a  view  to  producing  th^-t  < 
if  the  by-law  should  be'  quashed. 

The  same  principle  which  warranted  the  Court  i 
case  just  cited  in  holding  that  where  money  had  beer 
rowed  upon  the  faith  of  the  by-law  the  Court  woul 
interfere,  would  justify  us  in  this  case  in  holding 
where  the  rights  of  the  ratepayers  with  regard  to  the  n 
of  local  option  would  be  prejudicially  affected  to  the  i 
to  which  I  have  indicated,  we  should  exercise  our  disc] 
by  refusing  to  quash  this  by-law. 

With  regard  to  the  question  of  costs,  the  circumsl 
referred  to  by  Mr.  Pettit  might  have  afforded  grour 
asking  the  Chief  Justice  to  depart  from  the  ordinar 
and  not  to  impose  the  payment  of  the  costs  of  the  i 
cessful  application  upon  the  appellant,  but  if  such  a 
peal  was  made  the  Chief  Justice  has  not  given  effect 
and  there  is  no  appeal  from  the  exercise  of  his  discret 
to  cofitfi.  There  is  no  ground  whatever  upon  which  we 
apply  that  consideration  in  dealing  with  the  costs  o 
appeal.  The  appellant  has  chosen,  notwithstanding  a 
sion  against  him,  to  go  further  and  to  appeal  to  this  < 
and  there  is  no  reason  why,  failing  in  that  appeal,  the 
nary  result  should  not  follow  and  the  appellant  pay  th< 
of  it. 

We  think  this  appeal  should  be  dismissed  with  co« 


J.  ., . 
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:,  C.J.  February  25th,  1907. 

WEEKLY   COURT. 

3NES  AND  CITY  OF  OTTAWA. 

wrations — By-law  Establishing  System  for  Col- 
Disposal  of  Garbage — Operation  by  Contractors 
within  Municipality  —  Purchase  of  Land  — 
? — Vote  of  Ratepayers — Limitation  of  Private 
ifiscatian  of  Private  Property, 

to  quash  by-law  number  2556  of  the  city  of 
ground  that  it  was  illegal  and  in  excess  of 
ywers  of  the  corporation. 

or,  Ottawa,  for  the  applicants. 

,  Ottawa,  for  the  city  corporation. 

3GE,  C.J. : — .  .  .  The  by-law  is  one  for 
Eiintaining,  and  regulating  a  system  for  the 
iisposal  of  ashes,  refuse,  and  garbage  in  the 
assed  under  the  authority  of  sec.  552  of  the 
et  seq.,  with  which  must  also  be  read  supple- 
?s.  9,  10,  and  11,  as  provided  by  the  Munici- 
t  Act  of  1905,  5  Edw.  YII.  ch.  22,  sec.  25. 
was  passed  on  8th  May,  1906,  and  in  pursu- 
jorporation  entered  into  an  agreement  with 
:ors,  bearing  date  31st  May,  1906,  by  which 
covenanted  and  agreed  that  they  would  for 
hree  years  dispose  at  a  point  or  points  out- 
7  all  the  garbage  and  refuse  that  might  be 
J  corporation  of  the  city  of  Ottawa,  and  de- 
named  points  in  the  said  city  or  at  other 
re  dispose  of  the  same, 
.ent  is  matter  extraneous  to  the  by-law  itself, 
asrauch  as  it  is  necessary  for  a  proper  under- 
[le  of  the  objections  which  are  being  made, 
ijection  is  that  the  by-law  does  not  provide 
Lsposing  of  garbage  and  refuse  collected  by 
r  at  a  place  or  places  within  the  municipality, 
at  this  is  not  a  system,  or  something  com- 
in  that  the  collection  is  done  in  the  first 


Digitized  by  ^ 


324  ^^^  ONTARIO  WEEKLY  REPORTER. 

instance  by  the  city  and  the  operation  carried  on  b; 
contractors.  I  do  not  find  that  it  is  any  the  less  a  sy 
One  of  the  definitions  of  a  system  is,  "  a  number  of  t 
or  parts  so  connected  as  to  make  a  complex  whole/' 
a  system  may  comprise  widely  diifferent  constitutive 
or  elements,  as,  for  example,  where  a  railway  ''systeir 
eludes  the  conduct  and  management  not  only  of  rai 
but  of  ships  and  hotels. 

Then  it  is  objected  that  this  is  not  a  disposal  withi 
municipality.  I  think  it  is  a  disposal  witkin  the  i 
cipality.  When  the  refuse  is  delivered  at  the  points  \^ 
the'  city  mentioned  in  the  agreement,  it  is  disposed  of 
in  the  meaning  of  the  section.  If  the  contractors, 
carrying  it  away,  create  any  nuisance  in  an  adjoining  i 
cipality,  that  municipality  may  no  doubt  protect  it« 
in  Township  of  Barton  v.  City  of  Hamilton,  17  A.  R. 
and  when  that  case  arises  it  will  no  doubt  be  dealt  wi 
the  proper  forum. 

The  second  objection  is  that  the  by-law  does  not  pi 
for  the  purchase  or  acquisition  of  such  land,  plant 
buildings  as  are  necessary  and  proper  to  establisl 
operate  a  garbage  system.  As  to  this  the  section  is  pc 
sive.  If  the  corporation  can  do  what  they  wish  to  do 
out  acquiring  such  further  plant,  &c.,  they  need  not 
themselves  these  powers. 

The  third  objection  is  that  the  by-law  permits  the 
ation  of  a  scavenging  or  garbage  system  partly  by  coi 
and  partly  by  municipal  operation,  a  mode  of  opei 
said  to  be  not  authorized  by  law.  This  point  is  to 
extent  involved  in  objection  1.  I  do  not  see  anythi 
the  Act  to  prevent  their  "disposal'  of  the  refuse  \ 
the  municipality  to  the  contractors,  and  I  think  the  c( 
ation  are  not  bound  to  adopt  one  scheme  or  the  otl 
its  entirety;  they  may  combine  the  two. 

A  further  objection  is  that  the  by-law  does  not  pi 
any  means  of  raising  by  a  special  tax  or  rate,  or  b 
issue  of  debentures,  or  other\^'ise,  a  sum  sufficient  to  c 
the  cost  of  the  establishmeut  and  operation  of  the  n 
taking;  with  which  may  be  considered  objection  numi 
viz.,  that  upwards  of  $2,000  has  been  expended  b; 
municipality  under  the  assumed  authority  of  the  b; 
in  purchasing  land  and  plant  for  scavenging,  withou 
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ag  submitted  to  a  vote  of  the  ratepayers  of  the 
by,  and  their  assent  being  obtained. 

►sition  of  the  city  of  Ottawa  is  different  from 
y  other  city.  The  Public  Parks  Act,  E.  S.  0. 
333,  was  in  operation  there  for  several  years. 
•s  ago  a  government  improvement  commission 
;uted,  and  in  1902  ( 2  Edw.  VII.  ch.  54 )  the  pro- 
[its,  privileges,  &c.,  theretofore  vested  in  the 
arks  management  were  transferred  to  the  muni- 
ration  of  the  city,  who  were  authorized  to  enter 
eement  with  the  Dominion  government  or  Parlia- 
aying  out,  constructing,  and  maintaining  parks, 
ives,  boulevards,  &c.;  and  for  contribution  from 
ne,  by  the  corporation  and  the  government,  of 
of  money  as  might  be  agreed  upon. 

Eird  of  works  at  a  meeting  of  council  held  on  5th 
,  reported  that  they  had  considered  the  advis- 
acquiring  land  for  use  in  connection  with  the 

system  to  be  installed  in  the  city,  and  recom- 
B  purchase  of  a  parcel  of  land  consisting  of  2.44 
2,750  per  acre,  which  report  was  received  and 

the  same  meeting.  If  matters  had  continued 
mg  the  line  thus  suggested,  there  would  have 
at  deal  of  force  in  these  objections.     But  at  a 

council  held  on  2nd  April,  1906,  the  board  of 
Drted    recommending   that   their   former   report 

the  purchase  of  land  be  amended  so  as  to  sub- 
words  "  for  park  and  subway  purposes,^"  instead 
rds  "for  use  in  connection  with  a  scavenging 
be  installed  in  the  city,^^  and  that  report  was 
id  adopted.  So  that  the  corporation  did  not  in 
e  by  purchase  or  otherwise  any  land  for  use  in 
with  a  garbage  collection  system,  nor  had  they 
r  plant  or  buildings  on  any  land  for  use  in  con- 
h  the  said  system;  and  these  objections  also  fail. 

th  ground  of  complaint  is  that  sees.  6,  7,  and  12 
by-law  limit  private  rights  and  confiscate  private 
a  way  not  authorized  by  law.  Objection  7  is  that 
the  by-law  confers  power  upon  the  city  engineer 
prohibit  trade  and  to  interfere  with  contractual 
lout  any  legal  authority;  and  the  eighth  ground 
by-law  creates  a  monopoly  not  authorized  by  law. 
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The  principles  which  the  applicants  desire  to  hav 
plied  in  considering  these  objections  are  those  laid  do\ 
the  two  classes  of  cases  represented  by  Regina  v.  Job 
38  U.  C.  R.  549,  and  by  the  Virgo  Case,  [1896]  A.  C 
But  the  present  case  is  quite  different,  because  the  re 
tions  which  are  here  laid  down  are,  "  in  the  opinion  o 
public  authority,  necessary  to  prevent  a  nuisance,"  and 
are,  in  my  opinion,  authorized  by  the  statute,  and  withi 
competence  of  the  city  council. 

Application  refused  with  costs. 


February  25th, 

divisional  court. 

CRONKHITE  v.  IMPERIAL  BANK  OF  CANAI 

Landlord  and  Tenant — VauU  Door  Placed  on  Demised  J 
ises  hy  Defendant — Annexation  to  Freehold — Removal 
Expiry  of  Term  —  Tenant's  Fixture — Lease — Pro\ 
Short  Formes  Act, 

Appeal  by  defendants  from  judgment  of  Anglin, 
0.  W.  R.  18,  in  favour  of  plaintiff  in  an  action  for  tl 
covery  of  a  vault  door  which   defendants  removed 
premises  belonging  to  plaintiff  occupied  by  defendan 

J.  Bicknell,  K.C.,  for  defendants. 

F.  W.  Griffiths,  Niagara  Falls,  for  plaintiff. 

The  judgment  of  the  Court  (Falconbridge,  C.J., 
TON,  J.,  Mabee,  J.),  was  delivered  by 

Britton,  J. : — The  defendants  assert  that  the  doc 
chattel  and  is  their  property,  and  further  that,  even 
a  chattel,  it  was  a  tenant^s  fixture,  and  they  had  the 
under  their  lease  to  remove  it.     .     .     . 

In  1886  the  defendants,    being    the    tenants    of 
Howard,  occupied  the  western  store  in  Howard's  bio 
their  banking  business.     The  lessor  constructed  a  vaxil 
defendants  supplied  a  metal  lining  for  the  vault   toi 
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)0T  in  questiph,  the  door  being  an  expensive  one 
and  bolts  suitable  for  a  bank  vault.     The  door 

as  described.  On  1st  April,  1890,  defendants 
L  the  same  lessor,  Alice  Howard,  the  eastern  store 
e  block,  and  for  defendants  as  her  tenants  she 

a  vault  there,  defendants  supplying  the  metal 
defendants  moved  the  d,oor  in  question  from  the 
the  eastern  tenement.  Defendants'  lease  of  the 
jmises  was  for  10  years  from  1st  April,  1890. 
^as  made  in  pursuance  of  thci  Act  respecting  sfiort 
ases,  B.  S.  0.  1887  ch.  106.  It  contained  a  cove- 
jpair,^^  but  excepted  therefrom  *'  reasonable  wear 
id  damage  by  fire,  water,  tempest,  and  other  act 
rhat  covenant  to  repair  was,  by  the  extension,  to 

fixtures  and  things  thereto  belonging  or  which 

during  the  said  term  shall  be  erected  and  made/' 
contained  the  covenant  to  leave  the  premises  in 
,  subject  to  same  exceptions  as  mentioned  above, 
^venant  under  the  statute  was  "  to  deliver  up  the 
)gether  with  all  buildings,  erections,  and  fixtures 
good  and  substantial  repair,''  etc.,  subject  to  the 

the  currency  of  this  lease  the  lessor  conveyed, 
the  lease,  to  James  Dickenson,  and  while  the 
ttrrent  and  until  10th  November,  18^9,  no  ques- 
so  far  as  appears,  about  the  vault  door  or  about 
or  repair.  The  Act  respecting  short  forms  of 
amended  as  it  now  appears  in  E.  S.  0.  1897  ch. 
it  the  covenant  to  leave  the  premises  in  good 
was  to  leave  them  "  with  all  buildings,  erections, 
5  created  or  made  by  the  lessor  thereon  in  good 
itial  repair,"  etc.  On  10th  November,  1899,' de- 
tained from  James  Dickenson  a  lease  for  5  years 
ipril,  1900.  Alice  Howard,  the  original  lessor, 
to  that  lease  for  the  purpose  of  assenting  there- 
t  lease  was  under  the  Act  respecting  short  forms 
It  contained  the  covenant  as  to  leaving  at  ex- 
term,  and  was  subject  to  the  proviso  as  follows, 
hat  the  lessee  may  remove  its  fixtures."  On  10th 
1904,  a  further  lease  was  made  by  James  Dick- 
vhich  Alice  Howard  was  also  a  party,  for  18 
m  1st  April,  1905.  This  lease  also  contains  the 
lat  the  lessee  may  remove  its  fixtures."     This 
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brought  defendants'  tenancy  to  Ist  October,  190( 
February,  1906,  and  during  the  tenancy  under  the  last 
defendants  removed  the  vault  door.  After  the  leas 
before  the  removal  of  the  vault  door,  plaintiff  purchas 
freehold  from  Dickenson  subject  to  defendants'  lease. 

The  first  question  that  naturally  arises  is,  was  the 
door,  as  between  the  landlord  and  tenant,  ever  a  fiiti 
was  it  a  chattel,  and  if  so  the  property  of  the  bank. 

The  trial  Judge  is  quite  correct  in  saying  that  tl 
no  evidence  of  any  express  agreement  at  any  time  be 
lessor  and  lessee  about  the  ownership  of  the  door,  t 
the  learned  Judge  says,  there  certainly  was  some  ^ 
standing  that  the  lessees  should  furnish  it. 

It  appears  to  me  that  the  fair  inference  from:  the 
puted  facts  is  that  the  lessees  should  be  entitled  to  r 
the  door — should  own  it.    That  kind  of  door  was  ma 
bank  purposes,  not  necessary  for  a  tenant  occupyii 
premises  as  a  store  or  for  a  law  or  real  estate  ofl&ce. 
when  defendants  moved  from  the  western  to  the  e 
end  of  the  Howard  block,  the  vault  door  was  moved,  i 
ently  as  of  right,  by  defendants,  certainly  without  let  c 
drance  from  the  lessor.     True,  the  new  premises  bel 
to  the  same  lessor,  but  the  fact  of  the  removal  shew 
it  was  not  considered  necessary  for  the  first  vault  ^ 
other  tenants   than   the   bank   of   the   western  end 
block.     .     .     . 

[Keference  to  Wood  v.  Hewett,  8  Q.  B.  913.] 

The  general  rule  is  always  open  to  variation  by 
ment. 

The  trial  Judge  determined  that  the  vault  door  in 
tion  was  a  tenant's  trade  fixture,  and  as  such,  and  o 
such,  removable,  so  that  if  defendants  were,  at  the  ti 
removal,  in  possession  under  the  original  lease  of  189( 
could  rightfully  have  removed  it.  Plaintiff  wholly  j 
to  that  proposition,  so  the  question  is  whether  defei 
had  not  the  right  of  removal  during  the  currency 
lease  dated  12th  November,  1904. 

I  state,  because  I  think  it  fairly  arguable,  that 
dants  may  have  had  the  right  to  remove  this  tenant^g 
fixture  when  they  did,  apart  from  the  express  provisi 
the  leases  of  1899  and  1904. 
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rities  are  that  tenant's  fixtures  are  removable 
le  term,  or  some  further  period  of  possession 
,  during  whicli  he  holds  the  premises  under  a 
ler  himself  a  tenant,  or  during  what  has  been 
escence  upon  or  an  enlargement  of  the  term, 
ny  cases  cited  go  farther  than  to  establish  the 
t  quoted,  they  hardly  govern  the  present  casie, 
!  was  the  holding  by  defendants  of  the  prem- 
ie further  period  under  a  right  to  consider 
aants;  but  they  were  tenants  in  fact  for  the 
I. 

,  called  by  Baron  Parke  in  Mackintosh  v.  Trot- 
V.  184,  "an  excrescence  upon  or  enlargement 
'  is  an  enlargement  of  the  tenant^s  rights. 

other  right  to  a  longer  term  during  which 
B  a  trade  fixture,  then  during  this  undefined 
)f  the  term,  if  it  exists,  he  is  at  liberty  to 

have  not  found  any  case  that  goes  so  far 
express  terms  that  a  tenant^s  admitted  right 
ring  a  tenancy  under  a  lease  is  lost  by  merely 
?w  lease  for  a  new  term,  commencing  at  the 
the  last  term,  of  the  same  premises,  where 
5  been  continuous.  That,  however,  is  con- 
intiff,  and  some  text-writers  state  that  to  be 

ite  an  exceptional  case  in  its  facts,  and,  even 
\  surrender,  or  new  lease  taken,  without  ex- 
ing  for  and  preserving  tenant^s  right  to  iix- 

still  to  be  considered  the  question  of  what  is, 
stances  presented,  reasonable  time  after  sur- 
er expiration  of  time,  for  removal  of  these. 

never  out  of  possession  of  defendants;  it  was 
iession  on  the  premises  and  removed  off  the 
ttg  their  term.  Why  should  not  any  time  be- 
ration  of  the  final  term  not  be  a  reasonable 
[)val?  See  Woodfall^s  Landlord  and  Tenant, 
17,  and  cases  there  cited. 

^ed  that,  even  if  defendants  had  the  right 
hem  under  the  lease  of  10th  November,  1899, 
'emove  would  be  lost,  and  could  not  be  exer- 
e  surrender  of  that  lease,  and  it  is  said  there 
ler  in  terms  in  the  lease  of  12th  November, 
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The  clause  is :  "  It  is  further  expressly  agreed  b 
the  parties  hereto  that,  in  consideration  of  the  gram 
this  lease,  the  extension  of  the  lease  hereinbefore  € 
into  between  the  said  parties  dated  the  10th  day  of  1 
ber,  1899,  is  hereby  surrendered/' 

That,  in  my  opinion,  is  not  a  surrender  of  the  leas 
the  term.  It  was  not  intended  to  be  such.  The  inl 
is  only  material  as  a  possible  aid  to  the  construction 
clause.  The  lessees  did  not  in  fact  give  up,  but  con 
in  possession  until  the  end  of  the  term  and  paid  rej 
is  an  express  giving  up  of  any  right  of  extension  of  i 
term  under  the  old  lease;  but  no  extension  under  th 
required,  as  defendants  got  the  extension  under  th 
in  which  the  so-called  surrender  clause  appears.     . 

But,  apart  from  the  points  so  far  discussed,  I 
opinion  that  defendants  are  entitled  to  succeed  up< 
agreement  in  regard  to  fixtures  in  the  lease  of  1899,  ai 
tinned  in  the  lease  of  1904.  This  is  a  case  in  whi 
parties  could  agree  to  vary  the  strict  position  in  which 
wise  they  would  stand  to  each  other.  Concede  that  ^ 
tenant  renews  his  lease  he  must  be  careful  to  presei 
right  to  remove  fixtures,  and  that  without  express  s 
tion  he  may  lose  his  right.  These  leases  were  ex] 
made  under  the  Act  respecting  short  forms  of  leases, 
words  of  the  proviso  are,  "provided  that  the  lesse 
remove  its  fixtures,^'  and  these  words  mean  "  that  the 
may,  at  or  prior  to  the  expiration  of  the  term  hereby 
ed,  take,  remove,  and  carry  away  from  the  premises 
tures  ...  or  other  articles  upon  the  said  prem 
the  nature  of  trade  or  tenant's  fixtures  or  other  i 
belonging  to  or  brought  upon  the  said  premises  by  tl 
lessee  .  .  ./'  E.  S.  0.  1897  ch.  125,  9th  form  oi 
nant. 

By  the  judgment  appealed  from  there  was  the  ri 
removal  of  the  vault  door  at  any  time  during  the  te: 
piring  on  1st  April,  1900,  or  if  that  lease  was  surre] 
by  the  new  lease  of  10th  November,  1899,  the  right 
moval  existed  until  that  date.  In  my  opinion,  the  ri 
removal  did  not  cease  with  the  execution  of  the  nev 
because  of  the  proviso  contained  therein.  This  sho 
regarded  as  a  special  agreement  continuing  to  the  lese 
right  of  removal.  If  I  am  correct  in  this,  the  right  wi 
ther  continued  by  the  lease  of  10th  November,  1904 
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adge  considered  the  provisoes  in  regard  to 
tricted  in  their  operation  to  fixtures  placed 
see  by  the  lessees  subsequent  to  the  respec- 
hese  demises  and  to  other  fixtures,  if  any, 

premises,  which  the  parties  might  agree 
ed  lessee's  fixtures."  No  case  was  cited  so 
proviso.  The  wording  of  the  statute  seems 
estricted.  The  door  was  a  tenant^s  fixture 
rfendants,  and  was  brought  upon  the  prem- 
its.  In  the  absence  of  any  proviso  or  agree- 
se  of  1st  April,  1890,  in  regard  to  fixtures, 
indisputed  facts,  it  would,  perhaps,  not  be 
>  treat  this  proviso  as  an  express  agreement 
L  question  belonged  to  the  lessees.     It  is  not 

so  far,  if  my  interpretation  of  the  proviso 
o  regard  the  insertion  of  the  proviso  about 
new  lease  in  1899  and  in  the  lease  in  1904 
tipulation  as  to  what  were  in  fact  tenant's 
pon  the  premises  and  in  possession  of  and 
fendants. 
ved  with   costs    and   action    dismissed  with 


iIaster.  February  26th,  1907. 

chambers. 

S  V.  CANADIAN  PACIFIC  R.  W.  CO. 

itlement  of  Action  by  Parties  —  Depriving 
Solicitor  of  Costs — Collusion — Fruits  of  Litir 
ice  of  Lien  —  Authority  of  Solicitor — Re- 


)laintiflPs  solicitor  for  an  order  that  defend- 
plicant^s  costs,  on  the  ground  of  a  settlement 
itiflf  without  the  applicant's  knowledge. 

Bon,  for  the  applicant. 

T,  for  defendants. 

r: — The  facts  are  fortunately  not  in  dispute, 
hat  the  action  was  begun  on  20th  July  last,  to 
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which  defendants  duly  appeared;  that  plaintifE^s  sc 
notified  defendants  and  their  solicitors  not  to  mai 
settlement  without  the  privity  of  plaintiff's  solicitoi 
that  settlement  was  made  before  delivery  of  statem 
claim,  and  on  some  day  in  August,  for  $225. 

A  decision  in  these  cases  in  favour  of  the  solicit 
quires  an  affirmative  answer  to  two  at  least  of  these 
questions:    1.  Was  there  any  notice  of  his  lien  given 
other  side  ?    2.  Were  there  any  fruits  of  the  action  ?    i 
there  any  collusion  to  deprive  the  solicitor  of  his  coi 

That  collusion  must  be  clearly  proved  and  will  not 
ferred  is  shewn  on  the  one  hand  by  The  "  Hope,''  8  P.  I 
and  on  the  other  by  In  re  Margetson  and  Jones,  [1897] 
314.     That  there  must  also  be  fruits  of  the  action  o 
ceeding  is  shewn  by  Bellamy  v.  Connolly,  15  P.  K.  8' 
cases  cited.    That  there  must  first  of  all  be  "  notice 
defendant  by  the  solicitor  that  his  costs  are  unpaic 
that  he  looks  to  the  proceeds  of  the  action  for  paymei 
shewn  by  the  concise  yet  exhaustive  judgment  of  Kic 
J.,  in  Brown  v.  Conant,  2  P.  R.  208.     Where  there  ha^ 
a  settlement  of  a  pending  action  by  payment  of  such 
stantial  sum  as  $225,  it  would  be  difficult  to  say  there 
no    fruits.      It    seems    quite    distinguishable    from 
Morrison,  L.  E.  4  Q.  B.  153,  and  similar  cases  cited  1: 
Walker. 

It  is  clear,  however,  that  there  is  no  proof  here  ( 
collusion  as  defined  in  The  "  Hope,''  supra.     .     .     . 

But  the  case  must  be  decided  on  the  ground  that 
was  no  notice  of  lien  given  here  at  all.  As  was  sj 
Richards,  J.,  in  Brown  v.  Conant,  supra,  "  It  is  the 
which  creates  the  right."  That  notice  must  be  clea 
explicit,  as  it  amounts  to  notice  of  an  equitable  i 
brance  by  operation  of  law  on  any  fruits  of  the  litigat 

It  may  be  safely  assumed  that  the  defendants'  sol 
had  no  part  in  this  settlement,  and,  while  the  motion 
on  the  law  be  dismissed,  it  will  be  without  costs. 

The  defendants'  motion  to  have  the  plaintiff's  sc 
ordered  to  pay  the  defendants'  costs,  on  the  ground  o: 
of  authority,  was  on  the  argument  dismissed  with  co 
he  shewed  a  written  retainer,  confirmed  by  affidavit  c 
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0,  and  such  motions  should  not  be  made  in  any 
Lrest  cases. 


February  28th,  1907. 

weekly  court. 
Re  LIVINGSTON. 

ruction — Bequests  to  Daughters — Payment  De- 
ll Certain  Age  Beached — Death  of  Daughter  un- 
—Vested  or  Contingent  Interest — Expressions  in 


)y  the  executors  of  the  will  of  John  Livingston, 
r  an  order  determining  a  question  as  to  the  dis- 
}art  of  the  estate,  arising  upon  tlie  construction 

ator  died  on  21st  May,  1896,  leaving  a  will  by 
ected  that  the  sum  of  $70,000,  being  the  amount 
ance  upon  his  life,  should  be  divided  as  therein 
10,000  was  to  be  set  apart  and  the  interest 
d  to  the  testator's  wife,  and  the  remaining 
to,  be  divided  equally  among  his  children  share 
ike  and  paid  to  them  as  thereinafter  mentioned, 
iiy  estate  and  property  shall  be  disposed  of  as 
1,000,  in  addition  to  the  said  sum  of  $10,000  of 
ice  money,  shall  be  set  apart  and  the  interest 
to  my  said  wife  as  long  as  she  shall  remain  my 
the  rest  and  residue  after  all  my  just  debts, 
testamentary  expenses,  shall  have  been  paid, 
ided  between  my  children  as  follows,  one  third 
illy  between  my  daughters  and  the  remaining 
qually  between  my  sons.     .     .     .     And  my  will 

0  case  shall  either  of  my  children  receive  any 
erty  or  moneys  given  to  them  in  this  my  will, 
id  insurance  moneys,  before  attaining  the  age 
and  that  the  interest  of  each  child's  share  shall, 

1  is  of  the  age  of  21  years,  be  paid  to  such  child, 
>f  my  children  shall  at  the  time  of  my  decease 

age  of  21  years,  my  executors  hereinafter  named 

.F.   NO.  8      23 
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shall  and  may  expend  such  portion  of  the  interest 
such  child's  share  for  his  or  her  benefit  as  they  shall 
proper,  until  he  or  she  shall  attain  said  age  of  21 
when  the  interest  shall  thereafter  be  paid  to  such 
And  my  will  is  that  it  shall  be  entirely  in  the  discret 
my  said  executors  to  pay  each  of  my  said  children  his 
share  of  my  estate  and  property,  including  said  insi 
moneys,  on  attaining  the  said  age  of  30  years,  or  to 
the  same  and  continue  to  pay  such  child  the  interest 
or  her  share  as  hereinbefore  directed  until  attaining 
age,  or  to  pay  such  child  a  portion  of  his  or  her  shai 
retain  the  balance,  paying  the  interest  on  such  balanc 
I  give  my  said  executors  full  discretion  to  retain  such 
or  a  part  thereof,  and  until  such  time  as  they  shall 
most  advisable  and  for  the  benefit  or  advantage  oi 
child  for  them  to  pay  the  same.  And  my  will  is  tl 
moneys  invested  in  the  partnership  business  wit 
brother  James  Livingston  shall  remain  in  said  busin 
long  as  my  said  brother  shall  desire,  .  .  .  and  t] 
nual  profits  therefrom  and  from  my  share  of  a 
property  of  the  said  partnership  shall  during  such  ti 
disposed  of  as  follows:  in  case  the  said  annual  profits 
in  any  year  ])e  10  per  cent,  or  less,  a  sum  equal  to  on 
of  the  profiti^  upon  one  third  of  my  interest  in  th 
partnership  shall  be  added  to  the  shares  of  my  dauc 
and  the  remainder  of  the  profits  be  added  to  the  shj 
my  sons,  and  upon  the  dissolution  of  the  said  partn 
and  the  winding-up  of  the  same,  the  amounts  so  ad< 
the  different  shares  shall  be  paid  to  those  entitled 
same  manner  and  upon  the  same  terms  and  subject 
discretion  of  my  executors  as  to  time  of  payment  as  1 
before  mentioned.  And  while  the  said  moneys  sh 
main  in  said  partnership  business,  my  sons  shall  ha 
right  at  any  time  to  purchase  my  daughters'  interest 
interest  of  either  of  them  therein,  and  in  case  my  da\ 
or  either  of  them  shall  at  any  time  desire  to  sell  their 
interest  therein,  my  sons  shall  have  the  first  right  < 
chase  and  have  the  refusal  thereof  before  the  same 
sold  to  any  other  person  or  persons.^' 

•  The  question  for  decision  was  whether  the  inte 
Annie  Louise  Meyers,  a  daughter  of  the  testator,  wl 
before  attaining  the  age  of  30  years,  was  a  vested  or 
continirent  interest  under  the  vnW. 
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C'artliy,  for  executors  of  John  Livingston. 

resl)itt,  K.C.,  and  A.  M.  Stewart,  for  surviving 
ghters  of  testator. 

son,  for  infant  child  of  deceased  child. 

ray,  Listowel,  for  executor  of  deceased  child. 

J.: — I  have  reaxi  all  the  authorities  cited  by 
while  in  some  of  them  the  provisions  of  the 
asideration  was  something  like  the  will  in  ques- 
►t  \ie  said  that  in  any  of  them  the  resemblance 
as  to  furnish  a  precedent  for  this  case. 

reading  of  the  will  convinces  me  that  it  was 
of  the  testator  that  the  gifts  to  his  cliildren 
?  contingent,  but  should  be  absolute  and  vest 
s  death,  qualified  by  the  enjoyment  of  the  pos- 
e  corpus  l>eing  defeiTed  until  they  should  re- 
ain  the  age  of  30  years,  and  then  subject  to 
of  possession  being  further  delayed  until  such 
tecutors  in  their  discretion  should  "  think  most 
for  the  benefit  or  advantage  of  such  child  for 
:he  same." 

ik  that,  tested  by  established  rules  of  constnic- 
itor  has  used  language  which  effectually  carries 
ition.  As  evidencing  such  intention,  1  refer  to 
:  features  of  the  will:  first,  the  use  of  the 
?rty  or  moneys  given  to  them  in  this  my  will  " 
deferring  payment  over;  second,  the  provision 
of  interest  to  the  beneficiaries  on  each  share 
er;  third,  the  absence  of  any  provision  dispos- 
axe  of  any  child  dying  before  attaining  the  age 
while  there  is  a  gift  over  of  a  portion  of  the 
to  the  wife  in  the  event  of  her  marrying  ajxain; 
rovision  giving  the  sons  the  first  right  to  pur- 
ught^rs'  interest  in  the  partnership  business, 
recognizing  the  right  of  the  daughters  to  sell 
smissibility  of  their  shares. 

Lment  of  counsel  for  the  surviving  sons  and 
s,  in  effect,  that  there  was  no  gift  except  in  the 
pay,  and  that  the  words  "equally  divided  be- 
ildren  share  and  share  alike  and  paid  to  them 
IT  mentioned "  made  both  the  gift  and  pay- 
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ment  over  contingent  on  the  legatee  attaining  30  yea 
a^e;  and  in  support  of  this  view.  Merry  v.  Hill,  L.  E.  i 
019,  was  cited.  In  that  case  Malins,  Y.-C,  at  p.  624,  r 
to  Leake  v.  Eobinson,  2  Mer.  363,  as  establishing  a 
of  Court  "  that  whenever  you  fairly  come  to  the  conch 
upon  the  construction  of  the  whole  language  of  the 
that  the  gift  is  to  be  found  in  the  direction  to  pay  o 
vide,  then  the  attainment  of  the  age  at  which  that  pay 
or  division  is  to  take  place  is  a  condition  precedent  tc 
vesting/' 

Other  recent  cases  were  cited  in  which  that  rule  of 
struction  is  also  adopted. 

Assuming  the  rule  to  be  well  established,  it  c« 
think,  have  no  application  to  this  will,  inasmuch  as  hen 
provisions  for  division  and  payment  relate  to  diffe 
times.  The  former,  which  alone  involves  the  gift, 
relate  to  the  time  of  the  testator's  death,  as  respects 
insurance  money;  and  as  respects  the  residue,  as  soon  t] 
after  as  the  executors  are  able  to  ascertain  the  amoui 
the  respective  shares.  At  this  period  the  right  to  th( 
quest  is  complete,  but  the  time  for  delivery  over  of  po 
sion  of  the  same  is  postponed  until  the  beneficiar}^  at 
30  years  of  age,  interest  in  the  meantime  upon  the  s 
being  paid  as  of  right  to  the  beneficiary. 

Hanson  v.  Graham,  6  Ves.  239,  and  In  re  Gossling,  i 
ling  V.  Elcock,  [1903]  1  Ch.  448,  establish  a  rule  of  cons 
tion  which  is  applicable  to  the  language  of  this  will, 
accords,  in  my  opinion,  with  what  was  the  testator's  h 
tion.  That  rule  is,  that  where  there  is  a  gift  by  will 
share  or  residue  to  be  paid  or  transferred  to  the  legate 
his  attaining  a  particular  age,  with  a  direction  that  ii 
meantime  the  income  of  the  share  shall  be  applied  f  c 
maintenance,  the  share  is  vested  and  not  contingent. 

The  order  will  therefore  be  that  the  share  of  th 
ceased  daughter  was  vested  and  is  payable  to  her  legal  i 
sentatives. 

The  costs  of  all  parties  out  of  the  estate. 
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February  26th,  1907. 

TRIAL. 

HOWLAXD  V.  MACDONALD. 

-Tnist  Deed — Will — Action  to  Set  aside — Power 
at  ion  —  Consideration — Solicitors  Advice — 1  ni- 
ce— Reformation — Mistake — Intention  of  Settlor 
ce — Examination  de  Bene  Esse — Noiice. 

egun  by  Sir  William  Pearce  Howland  (and  con- 
Is  executors  after  his  decease)  for  a  declaration 
Lsts  contained  in  the  deed  of  settlement  dated 
ber,  1898,  had  been  effectually  revoked,  or,  in 
ive,  for  reformation  of  the  deed  by  eliminating 
eref  rom  or  declaring  them  to  be  inoperative  and 
le  the  same  were  not  intended  to  be  inserted 
were  inserted  therein  by*  mutual  error  and  mis- 
Is,  K.C.,  for  plaintiffs, 
ith,  for  defendant  Macdonald,  the  trustee. 
»ss  and  Featherston  Ayleswortli,  for  other  adult 

irsh,  K.C.,  for  infant  defendants. 

r. : — .  .  .  In  pursuance  of  an  ante-nuptial 
he  late  Sir  William  Pearce  Howland,  on  15th 
,  made  his  will,  whereby  he  devised  his  one  half 
he  Lambton  Mills  property  to  the  Toronto 
sts  Corporation,  as  executors  and  trustees,  upon 
lerein  expressed;  the  income  to  be  derived 
>  be  paid  to  his  wife  during  her  life,  and  after 
ich  income  to  be  paid  to  his  son  Oliver  Aiken 
ring  his  lifetime,  and  upon  his  death  or  upon 
his  wife,  if  she  survived  his  said  son,  then  the 
>e  sold  and  converted  into  money,  and  the  pro- 
livided  amongst  any  children  and  the  issue  of 
of  his  said  son  Oliver  Aiken  Howland  who  are 
g,  per  stirpes,  and  if  there  be  no  such  children 
uch  children,  then  the  proceeds  to  be  divided 
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among  the  children  of  his  late  son  William  and  the  i 
of  his  children  who  are  then  surviving,  per  stirpes. 

In  1897  Sir  William  assumed,  1)y  a  subsequent  wil 
revoke  the  will  of  15th  August,  1895;  and  in  March,  1 
he  consulted  the  late  Mr.  Barwick,  who,  it  would  apj 
advised  that  the  former  will  of  15th  August,  1895,  sh 
be  revived  and  confirmed  by  will  and  deed  of  settlemer 

On  17th  March,  1898,  Sir  William  duly  executed  a 
ther  will,  which  recites  the  will  of  15th  August,  1895 
cites  that  the  will  of  1897  had  been  revoked  and  destrc 
and  that  he  desired  to  revive  and  confirm  the  first  will, 
proceeds:  ^*  I  do  hereby  revive  and  confinn  the  said  wi 
15th  August,  1895,  which  will  is  hereunto  attached,  ai 
declare  that  the  same  shall  operate  and  be  construed  a 
all  persons  and  things  as  if  made  with  the  intentioi 
carrying  out  such  settlement,  and  as  if  I  had  made  the  t 
on  t*his  17th  day  of  March,  1898." 

From  the  various  entries  made  by  Mr.  Barwick  in 
ordinar}'  course  of  business  of  his  interviews  with  the  t* 
tor,  it  appears  that  he  advised  both  Sir  William  and  ] 
Rowland  that  there  should  be  a  deed  of  settlement  exeei 
He  then  received  instructions  to  draw  the  will  in  the  ra 
time  reviving  the  original  will  of  15th  August,  and  a  1 
deed  to  be  subsequently  prepared  and  submitted.  This  1 
deed  was  drafted  on  21st  March,  and  a  number  of  inters 
were  had  with  the  testator  in  regard  to  it,  and  modifical 
were  made  from  time  to  time.  .  .  .  From  the  evid 
it  is  clear  that  great  care  and  pains  were  given  to  the 
ter,  both  by  the  solicitor  and  his  client,  in  settling 
terms  of  the  deed  of  settlement  now  in  question;  and 
ally,  on  23rd  December,  1898,  it  was  duly  signed  by 
parties,  namely,  Sir  William,  his  wife,  and  defendant  J 
Macdonald,  trustee.  The  document  recites  the  marria^ 
15th  August,  1895;  that  immediately  after  the  marriage 
said  party  of  the  first  part  made  his  will,  which  wa; 
tended  to  operate  as  a  settlement  upon  the  party  oi 
second  part,  and  which  settlement  was  made  in  consi< 
tion  of  her  marriage  to  the  party  of  the  first  part., 
whereas  the  party  of  the  first  part  is  desirous  of  execi 
this  indenture  with  a  view  of  effectually  confirming 
carrying  into  effect  the  settlement  set  forth  in  the  said  ^ 
etc.     The  property  in  question  is  then  settled  as  raenti 
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'he  deed  of  settlement  contains  no  power  of 

3,  1900,  Sir  William  executed  a  further  will 
ide  certain  further  provisions  in  favour  of  his 
ition  to  the  various  properties  settled  upon 
)y  deed  of  settlement  dated  23rd  Deceml^er, 
rill  also  contained  other  provisions  not  ma- 
:*esent  ease. 

ptember,  1901,  Sir  William  executed  a  further 
[itains  this  clause:  *^  I  confirm  the  deed  of 
ed  22nd  December,  1898,  so  far  as  the  same 
s  on  my  said  v-nife  during  her  natural  life,  but 
ions  therein  contained  to  take  effect  after  the 
said  wife,  I  revoke  and  disannul  the  same/' 
the  residue  of  his  estate,  sub}ect  to  the  trusts 
'ed  of  settlement  in  favour  of  his  wife,  to 
lowland  to  receive  the  income  for  life  with 
ntment  and  advancement — with  power  of  sale 
►f  both  real  and  personal  estate.  And  on  the 
h  September,  1901,  Sir  William  executed  a 
the  trust  in  the  said  deed  of  settlement  in 
children  of  William  H.  Rowland. 

ended  by  plaintiffs:  (1)  that  such  revocation 
valid  and  effectual,  or  (2),  in  the  alternative, 
>f  settlement  should  be  reformed. 

nion  that  plaintiffs  have  failed  to  make  out  a 
on  either  of  these  grounds. 

)  doubt  that  the  will  of  loth  Augiust,  1898, 
ursuance  of  an  ante-nuptial  agreement,  and 
g  in  the  evidence  to  lead  me  to  think  that  it 
s  the  intention  of  the  testator  at  the  time. 

e  testator  might  have  revoked  any  part  of  the 
tained  in  the  will  not  affecting  the  interests 
im  not  called  upon  to  decide.  No  doubt,  the 
e  testator  to  confirm  the  settlement  which  he 
ill,  by  reason  of  its  having  been  revoked,  was 
cement  for  the  deed  of  settlement  in  ques- 
*  made  after  fully  advising  with  his  solicitor, 
ad  had  many  interviews  and  much  corrospon- 
thereto — when  draft  after  draft  had  been 
after  he  had  had  the  document  in  his  own 
a  length  of  time.     The  document  which  was 
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Hctually  signed  originally  bore  date  in  July;  it  was 
fact  executed  until  23rd  December.  So  that  we  h« 
'family  settlement,  purporting  on  its  face  to  be  made 
sideration  of  marriage,  executed  after  the  fullest  coe 
tion  and  advice  of  solicitor.  Can  such  a  document 
voked  at  the  will  of  the  settlor,  in  the  absence  of  an 
gestion  of  fraud  or  misrepresentation?     I  tliink  nol 

[Eeference  to  Tucker  v.  Bennett,  38  Ch.  D.  at 
15;  Davenport  v.  Bishopp,  1  Phillips  698;  In  re  Camer 
Wells,  37  Ch.  D.  32;  WoUaston  v.  Tribe,  L.  R.  9  P 
Paul  V.  Paul,  19  Ch.  D.  47,  20  Ch.  D.  742;  Hall  v.  Hal 
8  Ch.  430,  439;  Toker  v.  Toker,  3  De  G.  J.  &  S.  487 

In  the  present  case  I  can  find  nothing  in  the  ey 
to  lead  me  to  the  conclusion  that  the  deed  in  questi 
either  unreasonable  or  improvident.  Upon  this  ^ 
therefore,  I  think  plaintiffs  must  fail. 

Then  as  to  the  question  of  reformation.     .     .     . 

[Reference  to  McNeill  v.  Haines,  17  O.  R.  485.] 

Here,  so  far  from  there  being  evidence  which  satis 
that  there  was  any  mistake  either  in  the  will  or  in  the 
ment,  I  have  no  doubt  that  at  the  time  they  were  ma 
expressed  truly  what  was  in  the  mind  of  the  setth 
that  it  was  owing  to  subsec[uent  and  changed  conditio 
he  desired  to  vary  the  terms  of  the  settlement.  The 
no  mistake,  so  far  as  I  can  see— »no  evidence  of  such 
take  as  a  Court  ought  to  act  upon.  Years  afterwai 
testator  and  settlor,  looking  back  upon  the  facts,  is  o 
ion  that  he  did  not  intend  to  make  an  irrevocable 
settlement,  but  I  do  not  think  that  evidence  amounts  1 
tiian  an  opinion  or  impression  of  what  his  intention 
He  answered  certain  leading  questions,  which  in  for 
ded  to  shew  that  he  had  no  intention  to  do  more  tha: 
a  settlement  in  favour  of  his  wife,  reserving  the  pc 
revocation  to  himself,  subject  to  her  interest.  B 
trust  having  been  fully  executed,  and  intended  at  th 
as  1  find  it  was  intended,  to  be  as  therein  stated,  thei 
foundation  whatever  laid  for  rectification  upon  the 
of  error  and  mistake.  It  is  almost  inconceivable  to  i 
there  could  have  been  any  error  or  mistake.  He 
exercised  great  care  both  in  the  preparation  of  the  \ 
deed  of  settlement.  The  deed  of  settlement  was  es 
prepared  and  revised  both  by  himself  and  his  solicit 
the  utmost  care.     Plentv  of  time  was  taken  for  him 


Digitized  by 


Googk 


TROY  V.  HAMILTON. 


341 


ad  suggestions  were  from  time  to  time  made  by 
solicitor.  Tlie  solicitor  was  an  old  friend,  with 
lad  been  for  many  years  acquainted,  and  his  con- 
^ard  to  the  whole  matter  from  first  to  last  satis- 
thout  any  doubt,  that  the  deed  of  settlement  truly 
i  his  intentions  at  the  time. 

ss  strenuously  objected  to  the  evidence  of  Sir  Wil- 
ind  taken  de  bene  esse  being  received  as  against 
,  inasmuch  as  they  did  not  receive  proper  notice 
mination  de  bene  esse  before  the  evidence  waa 

that  the  Master  had  no  power  to  appoint  the 
bive  of  the  infants  to  act  for  all  parties.  I  think 
ubtful  whether  his  evidence  can  be  received  as 

clients,  but,  having  regard  to  the  view  I  take  of 
,  I  do  not  find  it  necessary  to  decide  this  question. 

dismissed  with  costs. 


TRIAL. 


February  26th,  1907. 


TROY  V.  HAMILTON. 

} — Declaration  of — Dissolutiov — Asset  of  Partner- 
,ease  of  Land  Taken  in  Name  of  Defendant — As- 
\t  of  Lem^e  as  Security — Redemption — Reference 


to  establish  a  partnership    and    for    dissolution 
1  other  relief. 

[acintosh,  for  plaintiff. 

radford,  for  defendant  Hamilton. 

[oss,  for  other,  defendants. 


s%  J.: — Plaintiff  for  some  time  prior  to  10th 
•6,  had  been  in  the  sign-advertising  business, 
on  not  in  a  very  extensive  way,  but  carrying  it 
lame  of  the  "Echo  Sign  Company."  In  looking 
having  an  eye  to  any  property  eligible  for  the 
displaying  signs  and  posters,  plaintiff  noticed  the 
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property  called  "  the  gore  "  at  the  junction  of  Kin^ 
Queen  streets  in  the  eastern  part  of  the  city  of  Toi 
belonging  to  the  trustees  of  the  Toronto  General  Hos 
Plaintiff  rallecl  the  attention  of  defendant  Hamilton  tc 
and  proposed  that  a  lease  of  this  property  should,  if  po:: 
be  secured,  and  that  an  advertising  business  shou 
carried  on  by  Hamilton  and  plaintiff.  Defendant  Han 
entered  upon  negotiations  for  the  lease,  and  obtaiiK 
Hamilton  was  personally  acquainted  with  the  seereta 
the  hospital  board,  and  probably  by  reason  of  this  was  ^ 
ed  a  little  grace  in  payment  of  the  first  rent,  which  pla 
alone  might  not  have  obtained. 

On  or  about  10th  March,  1906,  an  arrangement  was 
by  which  the  lease  could  be  had,  provided  $750  cou 
raised  for  payment  of  one  year's  rent  in  advance.  Ne 
plaintiff  nor  Hamilton  had  the  money  for  this  purpose, 
lease  was  signed  on  that  day,  but  was  left  in  escrow 
rent  paid,  and  it  was  understood  that  it  might  so  remai 
longer  than  a  month.  Then  plaintiff  and  defendant  H 
ton  entered  into  a  partnership  agreement  of  the  same 
10th  March,  1906.  The  material  part  of  that  agreem< 
that  the  parties  should  be  co-partners  in  the  business  oi 
ing  of  sign-advertising,  under  the  name,  style,  and  fii 
^'  The  Echo  Sign  Company,"  for  21  years  from  Ist  > 
1906,  business  to  be  carried  on  at  the  city  of  Toronto. 

Defendant  Hamilton  was  to  contribute  towards  the 
tal  stock  of  the  company  a  lease  of  the  gore  lot  at  the 
tion  of  King  and  Queen  streets  in  Toronto  (the  lease 
mentioned),  and  Troy  was  to  contribute  his  business  cc 
tion  and  trade,  to  the  partnership  finn — the  expensei 
losses  were  to  be  borne  equally,  and  profits  shared  equj 
and  the  management  and  control,  subject  to  certain  st 
tions  in  the  agreement,  was  given  to  plaintiff.  As 
as  the  lease  was  made  and  articles  of  partnership  si 
plaintiff  attempted  to  make  contracts  for  placing  sign 
advertisements  on  the  boards  to  be  placed  upon  this  lot. 
time  and  labour  were  expended,  but  not  much  accompl 
Plaintiff  says  that  not  much  could  be  accomplished  unt 
boarding  was  erected,  so  that  patrons  could  see  what 
would  get  for  their  money.  That  seems  to  me  reasonable.  A 
culty  presented  itself  about  getting  money  to  pay  th( 
year's  rent.  1  think  Hamilton  understood  that  ph 
could  not  get  this  money,  and  that  it  was  left  for  Han 
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He  was  not  successful  within  the  month  allowed 
er,  and  Hamilton  got  the  further  extension  of 
inally  obtained  $750  from  defendants  Lawyer  and 
ning  the  lease  a^  security  for  it.  Lawyer  and* 
acting  together,  although  the  assignment  was  to 
e.  This  assignment,  dated  11th  May,  1906,  was 
lie  right  of  the  assignor  tp  a  ro-assignment  on 
$750  and  interest  at  G  per  cent,  per  annum,  at 
or  before  11th  July,  1906. 

is  assignment  it  is  alleged  that  an  agreement 
into  between  Lawyer  and  Norris  and  Hamilton, 
T  sum  should  be  advanced  by  Lawyer  and  Norris 
ose  of  erecting  the  boarding  and  fitting  up  the 
carrying  on  the  business  of  advertising,  and  that 
Norris  should  incorporate  a  company  for  doing 
ng  business  and  other  business  connected  with 
,  and  that  they  should  give  to  defendant  Hamil- 
^fined  amount  of  stock  in  the  company  to  be  so 
.  Up  to  4th  June  plaintiff  and  Hamilton  had, 
le  they  did,  worked  harmoniously.  ...  On 
fendant  Hamilton  decided  to  have  nothing  more 
laintiff,  and  he  caused  to  be  written  the  letter  of 
This  letter  came  as  a  surprise  to  plaintiff.  I 
sition  taken  by  Hamilton  was  quite  unwarranted, 
e  doe<  not  shew  that  tlie  partnership  agreement 
i  by  any  fraud,  deceit,  or  misrepresentation  on 
plaintiff.  Defendant  Hamilton  knew  what  plain- 
and  business  connections  were.  Whether  plain- 
e  much  or  little  up  to  the  time  the  first  years 
id  and  lease  secured,  he  had  acted  substantially 
?e  with  the  agreement.  After  tlie  lease  was  "  fin- 
;  was  said,  plaintiff  assisted  in  giving  information 
tiating  for  the  erection  of  the  boarding,  but  de- 
milton  had  determined  to  get  rid  of  plaintiff, 
fact  that  the  partnership  was  consummated,  and 
cement  was  not  obtained  upon  the  representation 
iding  as  set  up  in  Hamilton's  statement  of  de- 
fendants Lawyer  and  Norris.  They  did  not  ad- 
•  statement  of  defence  that  the  assignment  was 
nortgage.  The  assignment  itself  is  clearly  only 
for  the  $750.  There  were  further  negotiations 
signment  was  executed.     In  my  opinion,  these 
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negotiations  did  not  result  in  an  agreement.  There  \« 
ing  agreed  upon  as  to  the  amount  of  capital  stock  in  i 
pany  to  be  formed  or  how  it  was  to  be  paid — nothinj 
as  to  the  amount  Hamilton  was  to  get,  nor  as  to  the 
Lawyer  and  Norris  should  advance.  From  what  was 
done  by  Lawyer  and  Norris,  the  clear  inference  can  I 
that  a  definite  agreement  was  to  be  made,  but  none 
made,  owing,  no  doubt,  to  the  action  taken  by  plaint 

Defendants  Lawyer  and  Xorris  set  up  an  agreeme 
is  not  established.     They  are  not  guilty  of  any  frai 
are  entitled  to  hold  the  lease  for  the  full  amount  of  i 
made  by  them  with  interest  on  same  from  dates  of 
vances.    Had  they  admitted  their  position  as  I  find 
they  would  be  entitled  to  costs  of  defence,  but  attem 
hold  the  lease  as  against  plaintiff  disentitles  them  to 
of  the  action. 

Defendant  Hamilton  should  pay  plaintiff's  costs 
judgment. 

The  partnership  articles  provide  that  either  part 
determine  the  partnership  by  giving  3  months'  notic 
other. 

I  find  that  there  was  a  partnership  entered  into 
plaintiff  and  Hamilton,  as  evidenced  by  the  agreemen 
March,  1906.  That  partnership  should  be  dissolved  j 
September,  1906.  The  lease  dated  10th  March,  19( 
the  trustees  of  the  Toronto  General  Hospital  to  d^ 
Hamilton     ,     .     .     is  a  partnership  asset. 

Owing  to  the  terms  of  the  lease,  there  may  be  so 
culty  in  working  out  plaintiff's  remedy.  He  is  en 
redeem  for  the  benefit  of  the  partnership.  Defendai 
yer  and  Norris  are  entitled  to  hold  the  lease  for  anj 
advance  necessary  for  payment  of  rent  or  to  protect  s 
or  leasehold  property,  and  interest  from  the  time 
payment. 

Reference  to  the  Master  in  Ordinary  to  mjlke  a 
sary  inquiries,  take  all  necessar}-  accounts,  and  t 
in  subsequent  proceedings  in  regard  to  said  lease  an 
winding-up  of  the  partnership  in  the  pleadings  meni 
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February  26th,  13.^^ 

DIVISIONAL  COURT. 

•BELL  AND  CITY  OF  STRATFORD. 

orations — By-law  Regulating  ''Eating  flonse.s"^ 
Closing — Sunday — Form  of  By-lain -Fouer 

jouis  Campbell  from  order  of  Mabee,  J.,  ante 
an  application  to  quash  »ecs.  2  and  3  of  by- 
assed  by  the  council  of  the  city  of  Stratford  on 
106,  providing  that  all  eating  houses  in  the 
►sed  between  1  a.m.  and  6  a.m.  every  day,  and 
?r  7  p.m. 

was  heard  by  Falcoxbridge,  C.J.,  Britton^ 

iieton,  for  appellant. 

•tson,  Stratford,  for  the  city  corporation. 

: — I  think  the  case  is  concluded  by  two  cases 
d  were  cited  upon  the  argument  below,  but 
•ef erred  to  in  the  judgment.  .  .  . 
to  Re  Greystock  and  Municipality  of  Otona- 
•m,  1855),  12  U.  C.  R.  458,  and  Re  Barclay 
ty  of  Darlington  (Easter  Term,  1854),  12  U. 

cisions  be  inconsistent,  we  should  follow  the 
Greystock  case.  Being  decisions  of  the  same 
deed  the  decisions  are  given  by  the  same 
ustice.  Sir  John  Beverley  Robinson — and  with- 
is  of  each  other,  it  is  to  be  expected  that  there 
reconciling  them.  .  .  .  The  innkeeper  has 
event  persons  using  his  inn  and  lodging  there 
e  time;  the  lodger  without  express  statutory 
lot  be  prevented  from  exercising  his  common 
eating  and  drinking  what  he  pleases  and  when 
if  the  guest  might  drink  out  of  a  bottle  he 
it  would  be  unreasonable  to  say  that  the  land- 
t;  supply  him  with  liquor.  Therefore,  such  a 
lat  would  be  bad.  But  the  guest  has  no  com- 
to  a  bar  or  to  a  bar-room;  the  innkeeper 
a  bar  or  bar-room,  and  if  he  has  one  he  is 
permit  every  guest  to  use  it;  therefore,  there 
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is  authority  in  the  municipality  to  prevent  the  op 
bars  at  any  hour  or  upon  any  day  they  think  prope 
reasonable  limits.  - 

ir  the  cases  are  irreconcilable,  and  the  Gre}'st< 
governs,  1  think  the  decision  appealed  from  is  right 
there  is  something  in  the  form  of  tlie  by-law  whicli 
it  invalid,  and  this  1  shall  consider  later.  If  the 
of  reconciliation  1  have  suggested  be  the  true  me 
must  inquire  further. 

And  first  as  to  the  form.  The  statute  governing 
0.  18in  ch.  223,  sec.  583  (34),  which  gives  auth 
councils  of  such,  cities  as  the  city  of  Stratford  to  ])asj 
— "  34.  For  limiting  the  number  of  and  regulating  vi 
houses,  ordinaries,  and  houses  where  fruit,  oysters,  c 
victuals  are  sold  to  be  eaten  therein,  and  all  other  p 
lodging,  reception,  refreshment,  or  ent-ertlainment 
public.''  On  21)th  December,  1887,  a  by-law  was  pa.ss( 
enacts  that  it  may  be  cited  as  "'  The  Consolidated  Bj 
the  City  of  Stratford,  1886,"  which  by  sec.  350  enact 
number  of  victualling  hous-es,  ordinaries,  and  hous< 
fruit,  oysters,  clams,  or  victuals  are  sold  to  be  eaten 
and  places  of  reception,  refreshment,  or  entertain 
the  public  (hereinafter  included  in  the  term  "  eating 
is  hereby  limited  to  20.^'  Section*  352  provides: 
keeper  of  such  eating  house  shall,  before  opening  the 
leceiving  the  public  therein,  apply  for  and  obtain 
therefor  as  herein  mentioned.''  It  will  be  noticed 
some  reason  the  council  in  sec.  350  introduced  a 
tlieir  own,  ''eating  house,''  and  gave  it  a  definition 
that  expression  should  include  all  the  various  classes 
which  are  mentioned  in  R.  S.  0.  1897  ch.  223,  sec.  5 
if,  as  1  suppose,  -^  places  for  reception  of  the  publ 
ijiclude  places  of  lodging  for  the  public.     .     .     . 

The  by-law  now  attacked  provides  in  sec.  1 :  '*Eve 
house  in  respect  of  which  a  license  is  granted  as  req 
><K'.  352  of  tbe  Consolidated  By-laws  of  the  City  of  \ 
>hall  be,"  etc. 

Sections  2  and  3  are  set  out  in  the  report  of  t 
ment  below. 

It  sufficiently  appears,  I  think,  that  the  provisi< 
S.  0.  1897  ch.  223,  sec.  583  (34)  are  being  appealer 
the  form  of  the  by-law  now  attacked  is  well  enough. 
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the  power  to  pass  such  a  by-law.  It  is  clear 
5  the  absolute  right  at  the  comniou  law  to  enter 
>iise ;"  that  must  depend  upon  the  consent,  ex- 
ec!,  of  the  owner  of  such  house.  And  if  the 
gested  between  the  two  cases  above  be  the  cor- 
[lows  that  this  by-law  is  within  the  powers  of 

ti  cases  relied  upon  by  Mr.  Middleton  are  nihil 
ik.     ... 

d  Hebble  Navigation  Co.  v.  Pilling,  14  M.  & 
Li.  ()G0,  Macdonald  v.  Lochrane,  51  J.  P.  629, 
«'atson,  51  J.  P.  660,  57  J.  P.  :^(J6,  referred  to 
led.] 

PS  cited  in  the  judgment  below  may  be  added 
tters,  [1900]  1  Ch.  10. 

eferred  to  in  the  judgment  below  as  Krun  v. 
L)]  2  Q.  B.  99,  should  be  Kruse  v.  Johnson, 
.91.  The  same  case  is  also  cited  by  the  wrong 
La  V.  I^vy,  30  0.  R.  403,  405.     .    '.     . 

should  be  dismissed  with  costs. 
I.,  gave  reasons  in  writing  for  the  same  con- 

GE,   C.J.,  concurred  in  dismissing  the  appeal 


C.A. 


Fkbhuaky  26ti[.  1907. 


Tlirii  AXD  RAINY  RIVER  PROVINCIAL 
ELECTION. 

PRESTON  v.  KENNEDY. 

Elections — Controverted  Election — ScriUiiij/ — 
sis  Act — Finulity  of  LiMs — Infants  and  Aliens 

Voting  on  Transfer  Ceriifirates  Signed  in 
rrrupt  Practice — Striking  off  Vote.^  of  Persons 

in — Agency — Other  Votes  Strucl''  off. 

H.  W.  Kennedy,  the  respondent  to  the  original 
1   the  decision  of  Tketzkl  and  Axglin.  JJ., 
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two  of  the  Judges  on  the  rota,  before  whom  the  proci 
on  the  scrutiny  were  concluded.  Much  of  the  history 
case  is  to  be  found  in  the  reports  of  previous  appe« 
motions  in  the  same  case,  8  0.  W.  R.  46,  419,  606,  12 
R.  453,  508,  13  0.  L.  R.  17. 

The  two  Judges  named  proceeded  with  the  scrut 
the  7th,  8th,  and  9th  January,  1907,  and  on  the  15th 
same  month  gave  their  certificate  or  report  setting  for 
they  had  struck  off  and  disallowed  to  the  respondent 
nedy)  32  votes,  and  that  they  had  struck  off  and  diss 
to  the  petitioner  7  votes,  and  that  the  result  of  the  s< 
was  that  the  petitioner  had  a  majority  over  the  respon 
14  votes,  and  that  the  petitioner  was  elected  and  she 
returned  as  member  for  the  electoral  district.  Th( 
certified  that  23  persons,  whose  names  they  set  out,  v 
the  election,  not  being  British  subjects,  and  that  one 
viz.,  Robert  B.  Langstaff,  voted,  not  being  of  the  fi 
of  21  years.  From  the  eWdence  and  proceedings 
scrutiny  it  appeared  that  the  names  of  these  24  persor 
on  the  voters"  lists  for  the  subdivisions  at  which  thei] 
were  recorded ;  and  the  Judges  held  that  they  were  bo^ 
authority  to  rule,  and  they  did  rule,  that  upon  a  scruti 
voters'  lists  were  final  and  conclusive  evidence  of  the  r 
the  persons  named  therein  to  vote,  and  they  refused  t 
into  any  inquiry  respecting  the  votes  of  the  persons  na: 

The  respondent  now  appealed  from  this  ruling,  as 
from  some  other  rulings  in  regard  to  voters  whose  yoU 
struck  off  and  disallowed  to  the  respondent. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Garrow 
LAREN,  Meredith,  JJ.A.,  and  Clute,  J. 

H.  M.  Mowat,  K.C.,  for  the  appellant. 

I.  F.  Hellmuth,  K.C.,  and  W\.  J.  Elliott,  for  the -pet 
respondent  upon  the  appeal. 

Moss,  C. J.O. : — It  was  admitted  that  if  the  Judge 
to  an  erroneous  conclusion  as  to  alien  and  minor  vo 
matter  must  needs  be  remitted  to  them  for  further  in 
tion. 

Manifestly,  therefore,  this  is  the  first  question  to 
•^-idered. 
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iBlation  dealing  with  voters  and  their  qualifications, 
I  and  completion  of  voters'  lists,  voting  at  elections, 
ing  results  of  polls,  is  to  be  found  mainly  in  the 
>ters'  Lists  Act,  R.  S.  0.  1897  ch.  7,  the  Manhood 
egistration  Act,  ch.  8,  the  Ontario  Elections  Act, 

the  Ontario  Controverted  Elections  Act,  ch.  11. 
le  main  parts  of  the  Ontario  Elections  Act  had  a 
ir  statute  books  long  before  any  of  the  other  Acts 

But,  looking  at  the  fact  that  they  deal  with  the 
ct,  and  having  regard  to  the  frequent  references  to 

that  occur,  it  seems  plain  that  they  are  in  pari 
id  should  be  read  with  reference  to  one  another  as 
?  parts  of  a  code  of  legislation  on  the  subject  of 
The  voters'  lists,  prepared,  revised,  and  transmit- 
irdance  with  the. provisions  of  the  Ontario  Voters' 
and  the  Manhood  Suffrage  Eegistration  Act,  are 
}  upon  which,  in  a  large  degree,  the  title  of  per- 
e  at  elections  to  serve  in  the  Legislative  x\ssembly 
ed.  From  them  are  prepared  the  poll  books  for  the 
)divi8ions  in  the  electoral  districts  containing  the 
i^ery  person  appearing  from  the  voters'  lists  to  be 
vote  within  the  subdivision  in  which  he  is  named. 

5  of  the  Ontario  Elections  Act  it  is  enacted  that, 
he  provisions  of  the  Act,  no  person  shall  be  entitled 
any  election  unless  his  name  is  on  the  voters'  list 

under  the  Ontario  Voters'  Lists  Act  or  prepared 

Manhood  Suffrage  Hegistration  Act.  Thus  the 
5  become  the  source  from  which  the  right  of  a 
senting  himself  and  claiming  to  be  entitled  to 
ertained  in  the  first  instance.  Protection  against 
istake  is  given  by  provisions  for  tendered  ballots, 
rise  the  question  of  the  right  to  vote  is  settled  at 

reference  to  the  certified  list.  And  by  sec.  119  of 
n  Act  it  is  enacted  that  no  returning  officer  or  de- 
ling officer  shall  grant,  make,  or  enter  into  a  scru- 
*  votes  given  at  an  election. 

8  of  the  same  Act,  under  the  heading  "  Who  may 
I  entered  on  Revised  Voters'  List  of  a  Municipal- 
macted  that  "  every  male  person  of  the  full  age  of 

subject  of  Her  Majesty  by  birth  or  naturalization, 
kjualified  under  this  Act,  and  not  otherwise  by  law 
from  voting,  shall,  if  duly  entered  on  the  list  of 
IX.  o.w.B.  NO.  8 — 24 
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voters  proper  to  be  used,  be  entitled  to  vote  at  electi 
serve  in  the  Legislative  Assembly  of  this  province/' 

Two  provisions  follow  not  material  to  set  out. 

Sections  9  and  10  enact  in  similar  terms  with  resj 
persons  "when  entered  on  voters'  lists  prepared  und 
Manhood  Suffrage  Registration  Act/'  and  "when  ente 
voters'  lists  prepared  for  territory  without  municipal  or^ 
tion." 

It  may  be  assumed,  though  the  point  was  not  j 

without  a  struggle    (see  North  Victoria  Election    (I 

H.  E.  C.  584,  where  the  voters  qualification  was  detei 

by  reference  to  the  provisions  of  the  Ontario  Act  32  Vi 

21,  sec.   5),  that  if  this  was  the  whole  legislation  ( 

I  subject  the  fact  that  a  person^s  name  was  on  the  i 

I  voters'  list  would  not,  of  itself,  preclude  an  inquiry  whet 

'  was  of  the  age  of  21  years  or  a  British  subject,  or  prev( 

vote  being  struck  off  on  a  scrutiny  if  he  was  found  to 

I  infant  or  an  alien.    But  other  parts  of  the  legislation  h; 

I  important  and  material  bearing  on  the  question. 

I  By  sec.  24  of  the  Ontario  Voters'  Lists  Act  it  is  ei 

I  that  every  voters'  list  which,  under  the  Act,  is  certif 

I  the  County  Judge  shall  upon  a  scrutiny  be  final  an( 

'  elusive  evidence  of  the  right  of  all  persons  named  thei 

vote  at  any  election  at  which  such  list  was  or  could 

been   legally   used,   except    (1)    persons   guilty   of   c< 

practices,  (2)  persons  who  have  become  non-residents 

the  list  was  revised,  and  (3)  the  persons  who  under  j 

I  to  7  of  the  Ontario  Election  Act  are  disqualified  and  i 

petent  to  vote. 

By  sec.  2  (5)  of  the  Voters'  Lists  Act  it  is  declarec 
unless  a  contrary  intention  appears,  the  word  "  scrutiny " 
mean  any  scrutiny  of  the  votes  polled  at  an  election 
the  meaning  of  sec.  76  and  the  next  succeeding  9  secti 
the  Ontario  Controverted  Elections  Act. 

There  is  nothing  to  indicate  a  contrary  intention,  n 
to  deprive  the  language  of  sec.  24  of  its  full  force  and 
as  applied  to  a  scrutiny  under  the  Controverted  Electic 
I  How  then  is  the  ordinary  meaning  of  the  words  "fin 

conclusive  evidence  of  the  right  of  all  persons  named  i 
to  vote  "  to  be  avoided  ?  By  their  terms  they  forbid  '^ 
set  forth  in  the  certified  list  to  be  overcome  by  any  ei 
that  it  is  otherwise.     They  shut  out  all  inquiry,  sav 
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3  specified  exceptions,  being  entered  into  in  the 
nitiny  under  sec.  76  and  the  following  9  sections 

0  Controverted  Elections  Act.  The  emphatic  de- 
ec.  24  of  the  Voters'  Lists  Act  is  as  fully  incor- 
tsecs.  7()  et  seq.  of  the  other  Act  as  if  it  actually 
of  one  of  them.  And  the  Jndge  conducting  a 
r  these  provisions,  as  altered  or  amended  by  G2 

1  eh.  4,  sec.  14,  has  no  authority  to  investigate 
ote  of  one  whose  name  is  on  the  list,  save  in  the 
IS.  Whatever  may  be  the  fact,  therefore,  as  to 
;e  or  nationality,  it  is  not  inquirable  into  once 
lewn  to  be  on  the  proper  certified  list  of  voters. 

aal  of  sec.  24  was  first  enacted  in  1878  (41  Vict. 
3),  during  the  progress  and  not  impossibly  in 
3f  a  long  drawn  out  scrutiny  in  a  well  known 
1:  see  Lincoln  (2),  H.  E.  C.  500.  The  ques- 
3ct  came  before  an  Election  Court  in  1879  in  the 
orth  Case,  H.  E.  C.  531,  and  it  was  held  that 
uded  inquirA'^  into  the  legality  of  votes  included 
lists  save  those  specially  excepted  by  sec.  3. 

uth  Perth  Case  (1899),  2  Ont.  Elec.  Case.  144, 
stion  arose,  and  it  was  decided  in  the  same  way, 

1  Wentworth  Case  does  not  appear  to  have  been 

Ds  of  a  contrary  view  appear  in  the  South  Perth 

2  Ont.  Elec.  Cas.  30,  and  in  the  South  Ontario 
lection  Case  (1898),  18  C.  L.  T.  Occ.  N.  321, 
e  earlier  decision  does  not  seem  to  have  been 
tnd  the  attention  of  the  learned  Judges  was  not 

24  of  the  Voters'  Lists  Act.  In  neither  was  the 
n  the  same  pointed  manner  as  in  the  other  two 
louth  Ontario  case  is  said  to  have  been  affirmed 
it  the  records  shew  that  the  appeal  was  by  the 
gainst  so  much  of  the  order  as  allowed  a  new 
e  substituted,  instead  of  taking  the  petition  oif 
;he  Court,  and  the  appeal  was  dismissed.  The 
n  was  not  before  the  Court,  and  was  not  dis- 

the  decisions  are  concerned,  it  appears  that  when- 
stion  of  the  effect  of  sec.  24  was  directly  pre- 
nsideration,  the  holding  was  in  accordance  with 
view. 
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It  is  said  that  this  view  takes  away  the  force  of  g 
and  9  of  the  Ontario  Elections  Act,  by  which  the  righ 
[  erson  to  vote  is  made  to  depend,  amongst  other  things^ 
his  being  of  the  full  age  of  21  years  and  a  subject  c 
Majesty  by  birth  or  naturalization.  These  are,  no  < 
necessary  parts  of  the  qualification  to  vote,  just  as  the 
being  on  the  list  is  a  necessary  ingredient  of  the  right  t( 
But  infancy  and  alienage  are  questions  depending  on  evi 
and  what  the  Voters'  Lists  Act  has  settled  is  that  they 
be  tried  and  determined  before  the  voters'  list  is  finally  s( 
revised,  and  transmitted.  By  that  Act,  and  by  the  Ma 
Suffrage  Eegistration  Act  as  well,  the  same  qualificati< 
full  age  and  British  allegiance  must  exist  in  order  to  ( 
a  person  to  be  on  the  list  of  voters.  It  is  when  the  lie 
being  settled  and  revised  under  these  Acts  that  these  w 
of  qualification  are  to  be  investigated  and  determined  th 
the  medium  of  those  persons  whose  duties  or  interests  r 
them  to  see  to  the  preparation  and  final  revision  of  a  ] 
list  of  voters  possessing  all  the  qualifications  that  th 
makes  necessary. 

It  is  to  be  noted  that  sec.  42  of  the  Manhood  Suj 
Eegistration  Act  is  to  the  same  effect  as  sec.  24  o 
Voters'  Lists  Act. 

The  rota  Judges  rightly  concludeS  that  it  was  not  o] 
them  to  enter  into  an  investigation  of  the  votes  of  the 
sons  alleged  to  be  aliens  or  under  age. 

The  next  ground  of  appeal  has  relation  to  a  number  c 
sons  whose  votes  were  struck  off  and  disallowed  to  the  p 
appellant. 

While  proceeding  with  tne  scnitiny  in  the  month  oi 
last,  the  cases  of  persons  whose  votes  were   alleged 
invalid  by  reason  of  their  having  voted  at  polling  su 
sions  other  than  the  ones  at  wKich  they  were  entitled  tc 
without  having  a  proper  or  valid  certificate  of  transfer 
entered  upon. .  The  evidence  of  the  returning  officer  tal 
the  trial  was  referred  to.    It  appeared  from  it  that  a 
number  of  certificates  of  transfer  had  been  signed  in 
and  left  to  be  filled  up  with  the  names  of  persons  ap] 
for  them.     And  Teetzel,  J.,  by  whom  the  scrutiny  was 
conducted,  ruled,  in  accordance  with  the  judgment  o 
Court,  that  the  votes  of  the  persons  presenting  such  c 
cates  should  be  struck  off.     The  now  respondent  was 
ous  of  recalling  the  returning  officer,  but  was  unable  t 
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ndance.  In  the  absence  of  other  evidence,  some 
struck  off,  and  some  others  were  left  open 
evidence,  the  result  being  to  place  the  now 
in  a  majority  of  12  votes.  At  this  stage  an 
:  was  made  at  the  instance  and  request  of  tlie 
hen  the  matter  was  further  proceeded  with 
:el  and  Anglin,  J  J.,  in  January  last,  the  return- 
ras  present,  and  counsel  for  the  now  appellant 
ation  to  be  allowed  to  recall  and  examine  him 
ce  to  the  votes  dealt  with  in  July.  After  some 
he  Judges  directed  that  the  evidence  of  the  re- 
er  and  others  be  taken,  but  no  formal  opening 
eady  decided  was  directed.  The  evidence  was 
taken,  other  testimony  was  adduced,  and  the 
lly  ended,  with  the  result  already  stated. 

tended  for  the  now  appellant  that  the  matter  of 
;  was  fully  open  upon  the  whole  evidence,  and 
made  to  appear  that  many  of  the  votes  stnick 
[owed  should  not  have  been  so  dealt  with. 

tion  was  resisted  by  the  now  respondent,  but  it 
sary  to  determine  how  the  matter  was  finally 
the  Judges,  for  a  careful  perusal  and  con- 
all  the  testimony  leads  to  the  conclusion  that, 
with  what  nas  been  already  decided  by  this 
ow  appellant  cannot  in  any  event  succeed  in  re- 
najority  found  against  him. 

mony  discloses  such  a  want  of  regard  for  the 
ons  of  the  x\ct,  and  such  serious  irregularities 
ig  and  issue  of  ceri^ificates  of  transfer  during 
r  officer^s  stay  at  Fort  Francis  on  the  afternoon 
of  the  18th  and  the  night  of  the  19th  January, 
ast  grave  doubt,  if  not  suspicion,  upon  all  the 
>sued  on  that  occasion.  The  testimony  of  the 
icer,  of  Osborne,  the  election  clerk,  and  Mc- 
s  not  agree  as  to  the  times  when,  the  persons 
the  manner  in  which  the  transfers  were  pre- 
aature  by  the  returning  officer.  It  appears  that 
ist  or  lists  of  names  of  persons  to  whom  certi- 
to  be  given,  in  the  hands  of  Osborne.  The 
hich  he  obtained  it  seems  rather  questionable. 
(Ointment  as  election  clerk  about  a  week  before 
lomination,  he  communicated  with  the  presi- 
iries,  or  other  officers  of  the  Liberal  associa- 
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tions  in  the  riding,  asking  for  lists  of  persons  for  who 
tifieates  would  be  required.     It  was  chiefly  for  persons 
names  appeared  on  the  lists  so  obtained,  and  not  for  p 
iipplying  in  person  or  by  writing,  that  the  transfer? 
made  out.     In  many  eases  no  appointment  a^  agent 
person  for  whom  a  certificate  of  transfer  was  made  01 
been  made  at  that  time.     The  certificate  was  given  < 
assurance  that  the  appointment  would  be  made.    Son 
would  say  he  would  see  Kennedy  (the  now  appellan 
get  the  appointment.     The  lists  received  by  Osborne 
discussed  in  the  committee  room  at  various  times  ^ 
view  to  seeing  who  would  be  suitable  persons.     The  r 
ing  officer  handed  to  Osborne  a  large  number  of  blar 
tificates,  and  the  latter  and  others  filled  up  some  of 
and  they  were  signed  by  the  returning  oflScer.     It  is 
all  clear  what  was  done  before  they  were  filled  up  and  i 
nor  is  it  shewn  exactly  how  many  were  filled  up  and 
after  reference  to?  the  voters'  lists,  or  how  many  were 
in  blank  and  filled  up  afterwards,  but  it  is  clear  that 
signing  them  the  returning  officer  did  not  himself  re 
the  voters^  list  in  order  to  ascertain  if  the  person  ; 
was  entitled  to  vote,  nor  did  he  or  the  election  clfer 
notice  of  the  certificates  to  the  deputy  returning  office 
the  polling  subdivisions  in  which  the  persons  name< 
by  the  voters'  list  entitled  to  vote*     There  was,  the: 
nothing  to  prevent  them  from  voting  at  both  polling 
On  his  examination  at  the  trial,  the  returning  offie 
he  signed  30  certificates  in  blank.     On  his  second  exj 
tion  he  said  there  were  only  17.     Osborne  said  17 
certificates  were  left  with  him,  of  which  he  returned 
Dr.  Mackenzie  said  he  obtained  some  blank  certificat 
not  from  Osborne.     He  was  not  able  to  say  exact! 
many;  but  not  more  than  3 — he  may  have  had  mor 
this  was  on  the  same  occasion,  it  seems  evident  thai 
were  more  than  17  signed  in  blank  and  handed  oai 
Mackenzie  was  unable  to  say  to  whom  he  afterward 
transfers  to  enable  them  to  vote.     One  was  gfven  to 
Milne,  a  commercial  traveller  who  had  previously  ^ 
to  Osborne  that  he  expected  to  be  at  Fort  Francis  on 
day,  and  would  like  to  vote  there,  and  the  certifier 
filled  up  and  handed  to  him  on  polling  day.     It  seei 
dent  that  others  of  the  certificates  were  made  use  of  i 
lar  fashion.     One  was  given  to  a  conductor  of  a 
train,  whose  train  was  delayed  until  he  had  voted. 
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J  whole  evidence  it  is  impossible  to  say  exactly 
ere  signed  in  blank  and  left  to  be  lilled  up  by. 
;o  whom  they  were  handed.  And,  having  regard 
isfaetory  account  given  of  the  wliole  proceed- 
*ference  to  them,  it  cannot  be  said  that  the 
wrong  in  declining  to  give  effect  to  the  evi- 
inst  the  former  testimony.  By  giving  to  them 
f  every  doubt,  it  is  perhaps  possilile  to  say  that 
?  votes  which  were  struck  off  s}ioiild  have  been 
ealt  with,  but,  even  a«  regards  thcui,  the  evi- 
so  unmistakably  clear  as  to  render  it  incumbent 
the  Judges  erred.  In  any  case  a  di  lie  rent  hold- 
5t  alter  the  result. 

ler  rulings  of  the  Judges  were  objected  ti>.  and 
disposed  of,  viz. : — 

Judges  found  that  one  H.  0.  Bell  gave  one 
arkinson  $10  with  intent  to  influence  his  vote 

the  now  respondent  and  with  t]w  expectation 
d  influence  }iim,  and  they  struck  off  and  clit^- 
rote  as  against  the  now  respondent.  The  now 
ontends  that  they  should  liave  struck  nH 
vote  as  well,  and  should  also  have  struck  oiT 

as  against  the  respondent. 

ird  to  Parkinson's  vote,  he  was  not  present  and 
nined  as  a  witness.  There  is  no  evidence  that 
id  that  the  $10  was  paid  to  him  in  order  to  in- 
?ote.  The  circumstances,  so  far  at^  disclosecl, 
F  the  contrary.     He  came  to  the  ofiiee  of  the 

Lumber  Co.,  where  Bell  was,  in  order  to  get  a 
m  one  Sloan  (on  account  of  a  debt  the  kj:ter 

Sloan  was  absent,  and  Bell,  who  wa*?  a  frieud 
iced  Parkinson  $10  and  took  his  note  therefor. 

said  to  or  by  Parkinson  to  shen  that  he  con- 
1  election  transaction.  There  wns  nothing  to 
;o  him  the  commission  of  a  corru|>t  act,  and  the 
ly  refused  to  strike  off  his  vote. 

other  vote,  the  question  turns  on  whether  Bell 
f  of  the  now  respondent  so  as  to  bring  the  case 
[76  of  the  Ontario  Election  Act.     The  Judges 

was  not  shewn  to  be  an  agent,  and.  although 
lot  unreasonably  have  held  the  contrary,  it  can 
jtantial  benefit  to  the  appellant  to  revcrjie  their 
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(2)  P.  Whelan's  vote,  No.  21  in  scrutiny  particulars 
appellant  contends  that  this  vote  should  not  have 
struck  oif  as  against  him.  Whelan  was  the  conduct 
a  train  to  whom  reference  has  been  already  made* 
clear  that  he  was  given  a  certificate  of  transfer  simp 
the  purpose  of  enabling  him  to  vote  at  Fort  Francis 
his  train  was  there,  and  his  vote  was  properly  struck 

(3)  John  McKay's  vote.  It  was  charged  that  a  n 
ticket  had  been  given  to  him  by  one  Campbell  to  ( 
him  to  come  to  Fort  Francis  to  vote  for  the  now  respoi 
McKay^s  evidence  shewed  that  he  had  received  some 
or  ticket  from  one  Bethune,  who  was  not  identified 
Campbell.  Leave  was  given  to  amend  and  produce  ( 
bell,  who  was  said  to  be  at  Fort  Francis,  but  the  case  w 
followed  up,  and  the  matter  dropped.  The  vote  was, 
fore,  properly  left  undisturbed. 

(4)  The  appellant^s  contention  that  the  now  respo 
should  be  declared  not  entitled  to  the  seat  under  sec.  : 
the  Ontario  Elections  Act,  by  reason  of  coiTupt  practi( 
the  part  of  agents,  and  some  other  objections,  wer 
posed  of  adversely  to  the  appellant  during  the  argmn 

In  the  result  the  appeal  should  be  dismissed  with 

G  ARROW  and  Maclaren,  J  J.  A.,  concurred. 

Meredith,  J.A.,  and  Clute,  J.,  also  concurred 
giving  rea-sons  in  writing. 


J 


RiDDELL,  J. 


TRIAL, 


February  27th, 


KEISTDRICK  v.  BARKEY. 


Contract — Convcyanre  of  Land  to  Son  upon  Undertal 
Latter  to  Pay  Money  to  Daughter — Enforcemeivt  I 
ter — TruM  —  Pleading — Amendment — Statute  of 
— Instrument  of  Fraud — Perjury. 

Action  to  recover  $1,000  and  to  have  declared  a 
forced  a  lien  on  land  therefor,  in  the  circumstancei 
tioned  in  the  judgment. 

James  McCullough,  Stouffville,  and  J.  W.  MeCu 
for  plaintiff. 

W.  E.  .Middleton.  for  defendant. 
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-L,  J.: — The  late  John  Barkey  wda  a  farmer  resid- 
township  of  Whitchurch,  in  the  county  of  York.- 

0  sons,  one  of  them  the  defendant,  and  one 
he  plaintiff.  He  was  the  owner  of  two  farms  but 
ther  property.  His  daughter,  the  plaintiff,  had 
ed  in  1884,  and  upon  her  marriage  had  received 
'ather  a  few  articles  by  way  of  "  setting-out '" — 
ne  with  her  husband  to  live  upon  his  farm.  John 
iuns  were  respectively  of  about  33  acres  and  100 
tent,  and  he  agreed  with  his  son,  the  defendant, 
rger  of  the  two  farms  should  be  granted  to  him 
rust  and  condition  that  the  son  should  mortgage 
and  pay  his  sister  the  sum  of  $1,000  thereout, 
iction  was  carried  out  so  far  as  the  deed  of  the 
concerned,  but,  the  father  dying  shortly  there- 
lefendant  refused  to  pay  the  plaintiff  the  $1,000. 

action  being  brought,  he,  as  I  think,  commits 
corrupt  perjury  to  support  his  defence,  and  the 
HrhoUy  founded  in  fraud. 

untiff  brings  an  action,  and  in  her  statement  of 
out  that  John  Barkey,  being  the  owner  jof  the 
^reement  was  entered  into  by  and  between  John 

1  the  defendant  whereby  John  Barkey  agreed  to 
said  lands  to  the  defendant,  in  consideration  of 

ant  paying  $1,000  in  cash  to  the  plaintiff,  which 
lount  the  said  John  Barkey  had  intended  to  be 
these  lands  to  the  plaintiff,  who  is  his  daughter; 
a  term  of  the  said  agreement  that  on  the  con- 
the  said  lands  being  made  by  the  said  John 
?  defendant  was  to  raise  by  way  of  mortgage  on 
Qds  a  sufficient  sum  of  money  wherewith  to  pay 
1  the  said  sum  of  $1,000;  that  John  Barkey  did 
lands,  the  defendant  then  agreeing  with  the  said 
ey  that  he  would  at  once  raise  the  necessary 
way  of  mortgage  as  aforesaid  on  the  said  lands, 
course  of  a  few  days  would  pay  it  to  the  plaintiff ; 
I  mortgage  the  lands  for  $3,000,  but  refuses  to 
intiff  the  $1,000;  that  John  Barkey  informed  the 
the  whole  transaction  and  assigned  the  said  sum 
)  her.  She  therefore  claimed  the  sum  of  $1,000, 
the  lands,  and  an  order  for  the  sale  of  the  lands, 

end  ant  pleads  that  he  was  the  owner  of  the  land 
ieed  was  made;  that  the  deed  was  unconditional; 
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and  that  he  made  no  agreement  with  and  had  no 
standing?  with  his  father  as  stated.  The  ca^e  was  ti 
me  without  a  jury  at  Toronto,  and  I  came  to  a  clear  ( 
si  on  upon  the  facts,  but  have  delayed  giving  judgii 
allow  the  parties  an  opportunity  of  settling.  There 
to  be  now  no  hope  of  settlement;  I  therefore  do  not  i 
delay. 

An  administrator,  a  trust  company,  had  been  apj 
to  the  est-ate  of  John  Barkey.  This  administrator  1 
fered  to  become  a  party  plaintiff  to  the  action  upon  re 
proper  indemnity  against  costs.  This  the  plaintiff  1 
fused  to  give,  and  the  case  was  tried  with  the  sister 
plaintiff  and  the  brother  as  sole  defendant. 

At  the  trial,  counsel  for  the  plaintiff  put  the  ca^e 
upon  the  proposition  that  John  Barkey  had  made  a  c« 
with  the  defendant  that  the  defendant  should  pay 
plaintiff  the  sum  of  $1,000;  and  the  claim  wa«  mac 
thereby  the  plaintiff  became  entitled  to  enforce  this 
ment.  All  idea  of  any  trust  was  expressly  repudiate 
counsel  insisted  that  without  any  trust  this  contraei 
be  recovered  on  at  the  instance  of  the  plaintiff. 

I  think  it  is  quite  clear  that  such  is  not  and  has  n< 
the  law  since  1861,  when  Tweddle  v.  Atkinson,  1  I 
393,  was  decided. 

It  is  true  that  even  as  late  as  1871  and  1872  "• 
Judges  have  used  language,  sometimes  very  explicit, 
effect  that  where  a  sum  is  payable  by  A.  B.  for  the 
of  C.  D.,  C.  D.  can  claim  under  the  contract  as  if 
been  made  with  himself.^^  See,  e.g.,  Touche  v.  Metro 
Warehousing  Co.,  L.  R.  G  Ch.  671,  per  Lord  Hal 
L.  C,  at  p.  677. 

And  it  seems  to  have  been  thought  that  a  person  s 
as  C.  D.  is  in  the  case  stated,  would  have  a  right  in 
though  not  at  law  to  enforce  the  contract  made 
benefit. 

This  supposed  principle  of  equity  received  its  deal 
in  England  in  the  case  of  Re  Empress  Engineering 
Ch.  125,  and  now  the  rule  as  laid  down  in  Tweddle  v. 
son  is  undoubted. 

Were  the  administrator  made  a  party  plaintiff,  it 
that  the  agreement  could  be  enforced.     Gregory  v.  W 
3  Mer.  582,  wa^  long  supposed  to  lay  down  the  doct 
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1  the  first  two  editions  of  Sir  Frederick  Pollock's 
ent  work  on  Principles  of  Contract. 

work  in  the  2nd  edition  (1878),  it  is  said:  "  On 
and,  the  case  of  Gregory'  v.  Williams  shews  that 
•son  for  whose  benefit  a  contract  is  made  may 
Dlaintiff  with  one  of  the  actual  contracting  par- 

tlie  other,  and  insist  on  the  arrangement  being 
carried  out.  The  facts  of  that  ease  so  far  as  now 
ay  be  stated  as  follows:  Parker  was  indebted  to 
id  also  to  Gregory;  Williams,  being  informed  by 
t  the  debt  was  about  £900,  and  that  there  were 
?bts,  undertook  to  satisfy  the  debt  to  Gregory  on 

assignment  of  certain  property  of  Parker's. 
s  not  a  party  to  this  arrangement,  nor  was  it  com- 
to  him  at  the  time.  The  property  having  been 
[)  Williams  accordingly,  the  Court  held  that 
uing  jointly  with  Parker,  was  entitled  to  call 
ims  to  satisfy  his  debt  to  the  extent  of  £900  (but 
•,  although  the  debt  was  in  fact  greater)  out  of 
is  of  the  property.  It  was  not  at  all  suggested 
lid  have  sued  alone  in  equity  any  more  than  at 

he  second  edition;  the  third  edition,  1881,  and  all 
editions,  add:  "And  the  true  view  of  the  case 
be  that  the  transactions  between  Williams  and 

mnted  to  a  declaration  of  trust  of  the  property 
the  satisfaction  of  Gregory's  claim  to  the  speci- 

''  citing  the  Empress  Engineering  case. 

regory  case  is  interesting  to  Ontario  lawyers 
luse  it  was  relied  upon  by  Strong,  V.-C.  (after- 
lenrA'  Strong,  CJ),  in  MulhoUand  v.  Merriam,  19 

laying  "  down  a  reasonable  and  convenient  doc- 
ing  directly  to  the  present  case,  and  shewing  that 
BF  had  an  equitable  right  to  enforce  the  contract 
:hing  more  than  a  contract)  which  the  defendant 
0  with  John  MulhoUand.  It  is  true  that  in  the 
gory  v..  Williams  the  quasi  trustee,  Parker,  was  a 
,  and  it  may  be  said  that  a  personal  representa- 

settlor,  John  MulhoUand,  ought  to  be  a  party 
there  is  no  such  representative  in  existence,  and 
constituted  it  would  only  be  for  the  express  pur- 
5  suit,  since  all  the  property  of  the  intestate  was 
by  this  assignment  to  the  defendant,  and  there 
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Are  now  no  a*.set&  to  adniinistcr  or  delits  to  pay;  and  ^^ucr 
an  adnnnistrator  would  Ije  &  mere  foriiial  party  ti^  a  trust*^ 
having  not  the  slightest  interest.  1  am  t here?! ore  Jostitie 
in  dirpi;tiDgj  sb  1  do,  under  ihe  ConBolidated  Order  56,  tha 
the  6tiit  may  proceed  in  the  absence  of  any  person  repre&eni 
in^  the  estate  of  J  (dm  Mid  hoi  land.*'  And  the  A'iee-Chance' 
lor  came  to  th^  eontdusion  that  the  ^uit  was  maintainallt 
first,  heeaiise  the  defendant  \^  a  trustee  under  the  infitrt 
meatj  and  the  plaintiiT  is  one  of  the  cestuis  que  tnifitenl 
'■^  second,  even  though  the  defendant  be  not  a  trustee^  and  i 
liahlt-  in  contract  only,  piaintitT  has  nevertheless  an  equil 
able  right  of  ^uit  on  the  authority  of  the  case  referred  to* 
On  rehearing  the  decree  was  conftrmed;  Spragge,  C  simpl 
concurring;  Strong,  V.-C,^  not  repeating  the  grounds  of  hi 
deeision;  and  Blake,  V.-C  placing  hit  judgment  upon  Xh 
ground  of  a  tniet  created  hy  the  instrument. 

It  is  a  curious  eircujustanee  that  j^ucli  jurists  m  > 
Henry  Strong  and  Sir  Frederick  Pollock,  one  on  one  side 
the  Atlantic  and  the  other  on  the  other,  should  eome  to  sud 
different  conclusions  as  to  the  necessity  of  adding  tSie  cove 
nan  tec  or  his  representative  as  a  party  plaintiff.  The  pnii 
ciple  supposed  hy  Strong,  Y*-C,,  to  have  been  laid  down  i\ 
Oregory  v.  Williams  has,  however^  been  laid  at  rest:  ant 
now  no  doubt  exists  that  in  the  case  of  a  mere  covenaii 
or  agreement  of  A»  to  B,  that  he.  A.,  will  pay  C.  a  eertaii 
sum  ul*  money,  G.  cannot  suctcssfuUy  sue  A.:  Faulkner  v 
Faulkner,  23^0.  R.  25g;  Edmison  Y.^Coueh,  ^6  A.  H.  537 
54'^:  But  it  seejns  '*  an  established  rule  of  law  that  when 
a  contract  is  made  with  A,  for  the  benefit  of  B.,  A.  can  5u< 
on  the  contrac*t  for  the  benefit  of  B.,  and  recover  all  tha 
B.  could  have  recovered  if  the  eontraet  had  been  nmde  wit! 
B.  hiuiself:''  Tdoyd  v.,  Harper,  XC  Ch.  D.  at  p.  321:  In  n 
Flavell  Murray  v.  Flavell,  %h  Ch.  i>.  S9,  9?,  And  West  v 
Houghton,  4  C.  P.  J>.  19T,  can  no  longer  be  considered  a^ 
of  authority.  See,  however,  Colenjan  v.  HOI,  10  O,  E.  ai 
p.  178,  iier  Boyd,  C. 

If  this  be  so,  it  was  unwise  of  plaintiff  not  to  have  adde*! 
the  trusts  company  as  a  party  plaintiff.  She  has  liberty  now 
to  add  the  company  as  such  party  plaintiff  if  so  advised,  upvii 
procuring  a  consenl  in  writing.  This  the  company  shotdi! 
give  upon  receiving  &  proper  indemnity  m  to  costs* 

But  I  think  that  there  is  another  %vay  in  which  plaintiff 
18  entitled  to   recover   without    the   ad^lition   of  anv  otlief 


j\ 


Digitized  by 


Google 


KENDHICK   V,   BAHKEY. 


3G1 


effect  of  my  finding  of  fact  that  the  land  was 
John  Barkey  to  defendant  upon  the  trust  and 
at  defendant  should  raise  money  upon  it  and 

the  sum  of  $1,000  to  plaintiff  is  to  make  defen- 
ce of  this  land  for  plaintiff  to  the  extent  of 
1  Mulholland  v.  Merriam  and  Edmison  v.  Couch. 
nt  asks  to  be  allowed  to  plead  the  Statute  of 
.  Middleton  claims  a^  a  right  to  amend  his 
plaintiff  be  allowed  to  amend  hers,  and  argues 
e  pleadings  a^  they  stand,  and  upon  the  express 
of  counsel  at  the  trial  of  any  claim  by  way  of 
uld  be  allowed  as  of  right  to  amend  the  defence 
)  the  statute.  As  to  the  ground  taken  by  coun- 
;iff,  I  do  not  think  that  plaintiff  is  to  be  injured 

of  her  counsel  upon  the  law.  .  .  .  Courts 
de  and  are  not  sustained  by  the  people  for  the 
sel,  but  counsel  exist  for  the  assistance  of  the 
termining  the  rights  of  the  people.  I  do  not, 
Did  plaintiff  to  her  election,  if  such  it  can  be 

I  think  that  the  facts  are  sufficiently  set  out 
aent  of  claim  to  establish  a  trust  in  favour  of 

is  not  necessary  that  the  word  "  trust "  or  any 

be  used,  if  facts  be  pleaded  such  as,  if  proved 
n\\  establish  a  trust.  See  Con.  Kule  268 ;  Metro- 
\  Co.  V.  Defries,  36  L.  T.  150,  494;  Hanmer  v. 
r.  R.  346;  Wat.son  v.  Hawkins,  24  W.  E.  884. 
de  278  is  only  permissive,  and  not  mandatory. 
e  application  to  plead  the  Statute  of  Frauds, 
)t  think  that  it  is  of  right,  I  cannot  see  that  the 

be  held  in  less  repute  than  that  of  the  Bills  of 

ce  to  Williams  v.  Leonard,  16  P.  R.  544,  17  P. 
inion  Paving  and  Construction  Co.  v.  City  of 
te  38;  In  re  Coles  and  Ravenshear,  [1907]    1 

boo,  that  a  matter  of  mere  hardship  should  not 
uestion  of  granting  or  refusing  an  amendment, 
egislatures  exist  whose  duty  and  function  it  is 
any  litigant  is  and  should  be  at  liberty  to  avail 
ly  legislative  enactment,  whether  by  way  of  de- 
gnce — and  it  is  for  the  Court  only  to  declare 
w  is,  and  not  in  effect  to  repeal  it  by  preventing 
tting  it  up. 
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The  defence  of  the  Statute  of  Frauds  then  may 
up,  but  on  the  terms  of  defendant  paying  all  the  c 
the  action  u])  to  the  time  of  the  amendment.     .     . 

[Wall  V.  MciVab,  per  Idington,  J.,  19th  October 
not  reported,  referred  to  and  followed  on  this  poin 

If  these  terms  are  not  acceded  to,  I  refuse  the  £ 
tion  to  amend,  and  plaintiff  will  then  l>eyond  quesi 
entitled  to  recover. 

It  remains  to  consider  the  result  if  the  stai 
pleaded. 

L'ntil  within  a  few  years  it  was  doubtful  what  tlu 
could  do  in  a  case  of  this  kind.     .     .     . 

[Keference  to  Bartlett  v.  Pickersgill,  1  Eden  515 
V.  Smith,  [1891 J  1  Ch.  384;  Trimble  v.  Hill,  5  Ap 
342,  344.] 

1  must  follow  the  decision  of  the  English  Court 
peal,  and  the  law  as  laid  own  by  that  Court  in  Ho« 
cauld  V.  Boustead,  [1897]  1  Ch.  196,  is  that  the  Sta 
Frauds  will  not  l>e  allowed  to  be  made  an  iiistnui 
fraud.  In  this  case  the  trust  is  proved,  the  defen 
endeavouring  to  commit  a  fraud,  he  is,  as  in  Bar 
Pickersgill,  endeavouring  to  support  his  fraud  by 
perjury — the  Court  cannot  allow  the  Statute  of  Frs 
be  made  an  instrument  of  fraud,  and  the  defence  acco 
fails. 

There  will  be  judgment  for  plaintiff  as  asked  w 
costs  of  suit. 

The  registrar,  of  the  Court  will  call  the  attention 
County  Crown  Attorney  to  my  findings. 

[Upon  the  question  of  the  right  to  enforce  a  c 
made  by  another,  see  also  Mitchell  v.  City  of  Lone 
surance  Co.,  15  A.  K.  262;  Re  McMillan,  17  O.  R.  34- 
v.  Gibson,  21  0.  R.  248;  Henderson  v.  Killey,  14  O. 
17  A.  R.  456;  Osborne  v.  Henderson,  18  S.  C.  R.  GW 
judgment  of  Patterson,  J.,  11  C.  L.  T.  Dec.  X.  88:  Ro 
V.  Lonsdale,  21  0.  R.  600.— Ed.] 
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Master.  February  38th,  1907. 

chambers. 
^TER  V.  CONSUMERS'  GAS  CO. 
DDS  V.  CONSUMERS'  GAS  CO. 
L1.S  V.  CONSUMERS'  GAS  CO. 
ARD  V.  CONSUMERS'  GAS  CO. 

/  Act  tans  —  Application  of  Common  Defend- 
1 1  of  Order — Adians  to  be  Tried  together, 

defendants  for  an  order  consolidating  these 
which  plaintiffs  respectively  sought  to  recover 

juries  caused  by  an  explosion  at  the  defend- 

1  8th  September  last.  The  first  action  was 
December,    and  the    others    8    days  later. 

ffs  had  the  same  solicitors.  The  statements 
not  identical,  were  not  materially  different. 

each  case  was  simply  this :    "  The  defendants 

tions  in  the  statement  of  claim.''    The  actions 

le. 

r,  for  defendants, 
lerson,  for  plaintiffs. 

er: — In  Williams  v.  Township  of  Raleigh,  14 
ilar  motion  was  refused  by  Ferguson,  J.  Mr. 
tly  relied  on  Young  v.  Noyes,  16  P.  R.  254, 
lat  it  was  a  binding  authority. 

ition  of  that  case  makes  it  difficult  to  see  how 
onciled  with  the  decision  in  Smurthwaite  v. 
:]  A.  C.  494.  But,  however  that  may  be,  it  is 
t  what  was  done  in  Young  v.  Noyes  was  per- 
lut  it  was  not  consolidation  in  the  ordinary 
p  term.  The  learned  Judge  came  to  London 
nzes,  which  began  on  1st  October,  as  appears 
.  .  .  He  found  thefee  two  cases  on  the  list  for 
notion,  which  had  been  referred  to  him  by  the 
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local  Judge.  At  that  stage  no  other  consoUdation  \' 
sible  than  that  the  actions  should  be  tried  together,  a 
in  the  exercise  of  his  discretion  as  trial  Judge,  ] 
properly  (if  one  may  be  allowed  to  say  so)  directe< 
done  as  in  Martin  v.  Grand  Trunk  R.  W.  Co.,  notec 

Since  that  time  many  motions  of  this  kind  ha^ 
made  in  which  such  a  course  has  been  taken.  I  ma 
to  Baker  v.  Township  of  Whitchurch  and  Kelly  v.  Tc 
of  Whitchurch,  in  which  a  motion  for  consolidati 
made  in  Chambers  on  3rd  October,  1905.  There  th 
made  was  that  the  cases  should  be  entered  togett 
tried  together  unless  otherwise  ordered  by  the  trial 
This  order  was  affirmed  by  Meredith,  C.J.,  on  appeal 
and  also  afterwards  by  a  Divisional  Court. 

The  only  order  that  can  be  made  now  is  of  the 
acter.  What  consolidation  really  means  is  shewn  by 
J.,  in  Niagara  Grape  Co.  v.  Nellis,  13  P.  R.  179,  aflfii 
tbe  Court  of  Appeal,  ib.  258.  There  Osier,  J.A.,  thou^ 
actions  by  the  same  plaintiffs  for  similar  causes  of 
not  unreasonable.  In  the  present  case  it  is  to  be  ol 
that  it  would  be  most  unjust  to  stay  three  of  the 
while  one  was  tried,  for  the  reasons  given  in  Hoc 
Grand  Trunk  R.  W.  Co.,  7  0.  L.  R.  186,  187,  3  0.  W. 
affirmed  by  a  Divisional  Court,  7  0.  L.  R.  658,  3  0. 
663. 

Mr.  McPherson  stated  that  two  (mly  of  the  cas( 
ready  for  trial,  as  the  nature  and  effect  of  the  injr 
the  other  two  plaintiffs  was  not  yet  sufficiently  de^ 
to  enable  the  cases  to  be  properly  laid  before  the  Coui 
only  order  I  can  properly  make  is  that  such  of  the  c 
are  to  be  tried  at  the  coming  assizes  be  set  down  t< 
so  that  they  can  be  tried  together  if  this  is  thoughl 
able  by  the  trial  Judge.  This  is  a  very  usual  course  a 
adopted  in  Martin  v.  Grand  Trunk  R.  W.  Co.  (kn 
think,  as  the  St.  George  accident  case),  explained  i 
liams  V.  Township  of  Raleigh,  supra,  at  p.  54. 

The  motion  is  therefore  dismissed  with  costs  in  th 
to  the  plaintiffs. 
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J-  February  28th,  1907. 

WEEKLY  CX)URT. 

FRAWLEY  AND  TOWN  OF  OHILLIA. 

cww«  Act— Municipal  By-law — Part  Prohibitian — 
J  of  Act— Power  to  Prohibit  Sale  in  Shops,  Leaidng 
s  with  Pover  to  Sell^-Discriminaiion — Costs, 

by  Frawley  to  quash  a  by-law  of  the  town  of  Oril- 
g  that  the  sale  of  spirituous,  fermented,  or  other 
red  liquors,  except  by  wholesale,  was  prohibited 
hop  or  other  place  in  the  town  of  Orillia  other 
\se  of  entertainment. 

Junn,  K.C.,  and  J.  Haverson,  K.C.,  for  applicant. 
rbompeon,  Orillia,  for  town  corporation. 

:l,  J. : — The  by-law  was  passed  under  the  author-^ 
141,  sub-sec.  1,  of  the  Liquor  License  Act,  which 
oUows:     '-The  council  of  every  township,  city, 
incorporated  village,  may  pass  by-laws  for  prohi- 
sale  by  retail  of  spirituous,  fermented,  or  other 
■ed  liquors,  in  any  tavern,  inn,  or  other  house  or 
iblic  entertainment,  and  for  prohibiting  the  sale 
?ept  by  wholesale,  in  shops  and  places  other  than 
public  entertainment.     Provided  that  the  by-law, 
final  passing  thereof,  has  been  duly  approved  of 
cors  of  the  municipality,  in  the  manner  provided 
ions  in  that  behalf  of  the  Municipal  Act.*' 
law  was  attacked  on  two  grounds:  (1)  tliat  it  is 
ng  in  its  effects;  and  (2)  that  the  council  can- 
under  sub-sec.  1  of  sec.  141,  above  quoted,  a 
rohibit  the  sale  of  liquor  in  shops  only. 
KK)nd  objection  is  not  well  founded,  and  a.s  a  re- 
fmnd  that  the  section  confers  two  co-ordinate 
he  council,  one  to  prohibit  the  sale  by  retail  in 
inn,  or  other  house  of  public  entertainment,  and 
>  prohibit  the  sale  except  by  wholesale  in  shops 
►ther  than  houses  of  public  entertainment,  then 
ection  would  also  fail,  because,  if  there  is  power 
-law  either  with  reference  to  one  class  of  preni- 
r>ther,  or  both,  in  the  same  by-law,  then  there 
objection  on  the  ground  of  discrimination. 
r,tL  m.  8 — 25  4- 
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Mr.  Haversou  argued  witli  great  ingenuity  that 
regard  to  the  history  of  tlie  legislation  and  to  its  i 
'        ^  purpose,  namely,  the  entire  prohibition  of  the  re 

of  intoxicating  liquors  in  local  municipalities,  the 
ture  never  intended  that  the  retail  sale  in  shops  si 
prohibited  without  also  extending  such  prohibition 
ers  of  taverns  who,  under  their  licenses,  in  add 
special  piivi leges,  possess  all  the  rights  to  sell  by  rel 
are  conferred  under  shop  licenses  up  to  one  quart,  t 
it  could  not  have  been  the  intention  of  the  legislatur 
fore,  to  incidentally  improve  the  retail  business  of  th< 
keeper  by  cutting  off  the  business  of  the  shopkeepe 

I  He  pointed  out  that  in  Orillia,  which  is  a  town  ( 

j  or  6,000  population,  there  was,  when  the  by-law  was 

^  only  one  shop  license,  while  there  were  7  tavern  ] 

and  therefore  in  this  instance  it  could  not  be  said  1 
'  object  of  the  Act  was  being  satisfied  by  the  by-law. 

The  point  never  seems  to  have  been  raised  bei 

judicial  consideration,  although  in  Re  Local  Option 

A.  K.  oT2,  while  it  was  not  necessary  for  the  purpos 

I  termining  the  (juestions  submitted  in  that  case,  Mr. 

t  Maclennan,  at  p.  594,  discussing  similar  provisions  c 

'  mer  Act,  says:     "  Municipalities  may  prohibit  sales  I 

in  public  houses,  and  they  may  also  prohibit  such 

shops  and  other  places.    The  prohibition  of  retail  sale 

be  confined  to  public  houses,  or  it  might  be  extei 

shops  and  all  other  places'  throughout  the  municipal 

kind  of  sale  which  was  meant  to  be  dealt  with  in  the 

part  of  the  clause  being  the  same  kind  which  was  d( 

in  the  first,  namely,  sale  by  retail." 

I  confess  that  upon  the  argument  I  was  inclinec 
view  that  the  section  contemplated  one  by-law  only  i 
classes  of  premises;  but  a  careful  reading  since  le 
though  not  without  hesitation,  to  the  view  that  tl^ 
two  distinct'  members  to  the  section,  and  that  it 
petent  for  the  council  to  pass  one  by-law  for  prohibit 
sale  of  intoxicating  liquors  in  taverns,  inns,  or  othei 
or  places  of  public  entertainment,  and  another  by- 
prohibiting  the  sale  thereof  except  by  wholesale  in  sh 
places  other  than  houses  of  public  entertainment. 

The  use  of  the  words  "  and  for  prohibiting ''  in  \ 
line  of  the  section  lends  much   force  to  the  view  t 
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,ws  iiiight  be  submitted,  or  one  by-law  limited 
5  of  premises. 

lading  I  was  also  impressed  with  the  view,  that 
he  Act  supported  Mr.  Haverson's  argument, 
inactfi  that  "  no  tavern  or  shop  license  shall  be 
f  effect  within  any  municipality  in  which  there 
y  by-law  passed  in  pursuance  of  section  141/' 
this  can  be  read  distributively,  which  on  fur- 
ition  I  think  it  can,  it  would  be  quite  incon- 
the  view  above  indicated  as  to  sec.  141.  If, 
view  I  have  expressd  as  to  sec.  141  is  curnect, 
143  should  be  construed  as  meaning  that  no 
should  be  issued  in  any  municipality  in  which 
ce  a  by-law  under  sec.  141  prohibiting  the  sale 
g  liquors,  etc.,  in  taverns,  etc.;  and  that  no 
should  be  issued  in  such  municipality  where 
y-law  prohibiting  the  sale  by  retail  in  a  shop, 

gard  to  the  action  of  this  nmnicipality  in  do- 
strike  one  as  being  difficult  to  reconcile  with 
he  legislation  in  question,  by  passing  a  by-law 
mly  one  shop,  leaving  untouched  7  taverns  with 
to  do  retail  business,  and  to  the  fact  that  the 
•st  raised  on  this  motion  for  adjudication,  I 
ile  dismissing  the  motion  I  sliould  do  so  with- 


February  28th,  1907. 

DIVISIONAL  COURT. 

Re  PETRAKOS. 

inerah — Discovery  of  Minerals — Applied t ion — 
by  Mining  Recorder — Appeal  to  Mining  Com- 
-Neglect  to  Serve  Parties  Adversely  IniereRied 
rits  upon  Same  Property, 

Samuel   Petrakos  from   decision   of  Mining 

1  was  heard  by  Falconbridge,  C.J.,  Britton, 

J. 

^ison,  for  appellant. 

iglas,  K.C.,  for  Coleman  Development  Co. 

Uarthv,  for  F.  M.  Burdock. 
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KiDDELL,  J.: — The  appellant,  Petrakos,  allege* 
28th  May,  1906,  he  discovered  valuable  mineral  upo 
property  staked  an  9th  June,  and  filed  his  applicat 
June,  1906;  the  Coleman  Development  Co.  allege 
ery  on  13th  June,  1906,  staked  on  the  16th  June, 
application  20th  June. 

The  Mining  Kecordcr  decided  against  Petrakos'e 
tion,  and  he,  being  minded  to  appeal  to  the  Mini 
missioner,  filod  a  notice  of  appeal  under  sees.  74  a 
the  Mines  Act,  1906,  in  the  office  of  the  Mining  ] 
but  omitted  to  serve  the  Coleman  Development  Co. 
dock  (who  claims  by  way  of  assignment  from  that  c 

The  Mining  Commissioner  held  that  the  appeal 
properly  launclied  i)y  reason  of  the  failure  to  sen 
and  Petrakos  now  appeals  to  the  Divisional  Court  w 
provisions  of  sec.  30  of  the  Mines  Act,  1906. 

liefore  the  Mining  Commissioner  there  seem 
been  two  points  urged  by  Petrakos:  (1)  that  th( 
necessity  for  serving  notice  of  appeal  upon  parties  i 
interested  within  15  days;  and  (2)  that  the  Coleman 
ment  Co.  and  Burdock  are  not  "parties  adverse 
ested."  The  first  was  not  urged  Ijefore  us,  as  i 
could  not  well  be  in  view  of  the  express  words  o 
and  of  the  cases  Christopher  v.  Croil,  16  Q.  B.  D.  ( 
V.  St.  Thomas.  18  P.  R.  454. 

But  it  was  argued  that  persons  who  have  filed 
cation  u])ori  tlie  same  property  as  the  applicant 
"partitas  adversely  interested;'^  and  that  althou 
admitted  that,  if  the  application  of  the  appellant  s 
allowed,  that  of  the  other  parties  filing  applicati< 
necost^arily  be  disallowed,  while  if  the  application  o 
])e]lant  be  disallowed,  the  application  of  one  or 
these  will  probably  be  allowed.  I  am  unable  to  co 
parties  more  vitally  interested  than  persons  in  the 
of  iiling  applications,  only  one  of  which  can  be  alio 
counsel  before  us  was  not  able  to  give  instances  of  ai 
to  whom  the  description  "  party  adversely  intereste 
be  applied  against  whom  the  same  arguments  woul 
available  as  against  the  parties  here. 

I  think  the  Commissioner  was  entirely  right, 
the  appeal  should  be  dismissed  with  costs. 


Digitized  by 


Google 


iNATIONAL    TEXTBOOK    CO.    r.    BmnVX.        359 
,  J.,  gave  reasons  in  writing  for  the  same  con- 

IDGE,  C.J.,  also  concurred. 


February  28th,  1907. 
divisional  court. 

ATIONAL  TEXT-BOOK  CO.  v.  BRO\y^\ 

J  Lam — Powers  of  Provincial  Legislature — Act 
g  Licensing  of  Extrorprovincidl  Corporations — 
es — Company  Carrying  on  Business  in  Ontario. 

y  plaintiflfs  from  judgment  of  Falconbridge^ 
.  R.  835. 

re,  for  plaintiffs. 

.ckburn,  London,  for  defendant. 

rtwright,  K.C.,  and  T.  Mulvey,  K.C.,  for  the 
leral  for  Ontario. 

RT  (MuLOCK,  C.J.,  Anglin,  J.,  Magee,  J.),  dis- 
)peal  with  costs. 


,  Master.  March  1st,  1907. 

chambers. 
V.  GUELPH  AND  GODERICH  R.  W.  CO. 

of  Actiotis  —  Application  for,  by  Common  De- 
■  Opposition  hy  Plaintiffs  —  Diverse  Interests  — 
\ciions  together — Application  to  Trial  Judge, 

y  defendants  for  an  order  consolidating  this 
er  actions  brought  against  the  same  defendants. 

enison,  for  defendants. 

Ifoot,  K.C.,  and  W.  H.   Blake,  K.C.,  for  the 
iffs. 

ier: — This  and  three  other  actions  are  brought 
ame  defendants  for  false  arrest  and  malicious 

Two  of  the  actions  are  brought  by  the  same 

o.w.R.  NO.  8— 25*1 
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solicitor;  a  third  by  a  diiferent  solicitor.  These  thn 
laid  their  venue  at  Goderich.  The  fourth  action  is 
other  solicitor,  and  the  venue  is  laid  at  Stratford.  T 
all  at  issue. 

The  defendants  are  moving  to  have  "  these  actioi 
solidated  and  proceeded  with  as  one  action,  and  tl 
plaintiffs  may  be  ordered  to  pay  to  the  defendant 
costs  of  this  application  to  be  taxed,"  assuming,  as  it 
seem,  that  the  separate  actions  are  an  abuse  of  the  ] 
of  the  Court.     .     .     . 

It  is  unnecessary  to  repeat  what  I  have  said  in  tl 
of  Webster  v.  Consumers'  Gas  Co.,  ante  363.  I  woul 
point  out  that  this  is  a  much  more  impossible  motio 
that  in  Webster's  case.  Here  there  is  nothing  in  c( 
except  that  the  plaintiffs  were  all  arrested  on  the  sai 
and  for  their  alleged  separate  trespasses  on  the  san 
perty.  As  pointed  out,  consolidation  is  an  inexact  a 
very  appropriate  word  when  what  is  asked  for  is,  a 
to  have  four  cases  which  are  at  issue  "'  proceeded  \ 
one  action." 

Conceding,  for  the  sake  of  argument,  that  if  the 
tiffs  all  had  the  same  solicitors,  some  such  order  cc 
made  by  virtue  of  the  inherent  jurisdiction  of  the 
how  can  it  be  done  here  ?  Are  all  the  plaintiffs  to  be 
over  to  one  solicitor?  If  so,  to  which?  And  how  i 
be  decided  who  is  to  be  the  choice  of  the  Court. 

Is  the  plaintiff  whose  venue  is  at  Stratford  to  be  b 
against  his  will  to  Goderich?  Or  are  the  others  to  1 
to  Stratford? 

If  all  the  four  actions  were  combined,  would  the  s( 
solicitors  be  allowed  for  attending  at  the  trial,  and 
the  plaintiffs  be  represented  by  at  least  4  and  p 
S  or  12  counsel?  Who  would  have  the  conduct  of  tl 
and  decide  what  evidence  ought  to  be  given?  Woi 
defendants'  witnesses  have  to  submit  to  4  cross-ex 
tions  ? 

I  am  not  aware  of  any  power  to  do  what  is  aske 
one  can  be  made  a  plaintiff  in  an  action  without  his 
consent.  And  there  does  not  seem  to  be  any  powe: 
to  the  Master  in  Chambers  to  direct  4  separate  pi 
to  combine  for  the  purposes  of  the  trial.  It  must  be 
ent  on  a  little  reflection  that  until  the  cases  are  aetu 
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ji  the  trial  Judge  nothing  can  be  done  without 
injustice.  Otherwise,  if  1  of  the  4  plaintiffs 
e  prevented  from  being  at  the  trial  or  was  unable 
re  the  attendance  of  a  witness  necessary  for  his 
B  whole  4  actions  would  have  to  be  postponed, 
might  go  on  indefinitely.  Or  one  of  the  plaintiffs 
might  die,  and  delay  would  be  inevitable  to  allow 
Bcessary  revivor.  See  Lake  Superior  Power  Co.  v. 
2  0.  W.  R.  506.  Xo  doubt,  many  other  possible  and 
>bable  difficulties  might  be  suggested.  The  fore- 
?  perhaps  sufficient  to  shew  that,  even  if  there  was 
»  do  what  is  asked  for,  it  could  only  be  exercised 
'  and  with  the  greatest  caution.  But,  as  it  is,  I 
Be  that  there  is  any  such  power  to  make  the  order 
r;  and  the  motion  must  be  dismissed  with  costs  to 
in  any  event.  If  the  3  actions,  in  which  the 
laid  at  Goderich  are  all  set  down  for  trial  at  the 
on  19th  March,  the  defendants  can  make  applica- 
he  trial  Judge  for  such  arrangement  (if  any)  as  he 
lider  proper  and  just.  The  dismissal  of  the  present 
5  not  to  prejudice  them  on  any  such  application. 


,  J. 


March  1st,  1907. 


CHAMBERS. 

BUDD  V.  DIXON. 


arty  Procedure — Indemnity  or  Belief  over — Contract 
mages — Distinct  Issues — Setting  aside  Third  Party 
e. 

al  by  third  party  from  order  of  local  Judge  at  Xorth 
lissing  a  motion  by  third  party  to  set  aside  a  third 
tice  served  by  defendants. 

.  Kerr,  for  the  appellant. 

Macintosh,  for  defendants. 

Strathy,  for  plaintiff. 

ZEL,  J.: — Plaintiff  by  the  statement  of  claim  al- 
agreement  of  sale  by  defendants  to  plaintiff  of  300 
stock  in  the  Cobalt  Town  Site  Mining  Company 
'  share,  and  default  by  defendants  in  carrying  out 
Tiient,  and  claims  delivery  of  the  shares  or  in  the 
e  $5,100  damages. 
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In  the  statement  of  defence  defendants  deny  tl 
tract  and  set  up  the  Statute  of  Frauds,  and  also  alle 
no  proper  tender  was  made  by  plaintiff;  and  further 
plaintiff  suffered  any  damage  it  was  owing  to  his  owi 
gence. 

In  the  notice  served  upon  the  third  party,  def( 
claim  indemnity  against  the  plaintiff^s  claim,  on  the 
that  on  20th  October,  1906,  the  third  party  had  ag 
deliver  to  defendants  300  shares  of  stock  in  said  co 
but  had  neglected  and  refused  to  deliver  said  shares 
fendants,  whereby  defendants  were  prevented  from 
ing  the  same  to  plaintiff. 

In  the  aflBdavits  filed  by  defendants,  an  agreen 
the  third  party  to  sell  the  300  shares  at  $5  per  shar 
leged,  but  this  agreement  is  disputed  by  the  third  p 

The  only  item  in  common  in  the  two  alleged  cont 
that  each  was  in  respect  of  300  shares  in  the  same 
company.  Both  contracts  are  in  dispute,  and  neith 
be  established,  and  it  is  not  suggested  that  the  evid< 
establish  the  one  will  be  pertinent  to  the  other.  E^ 
damages  for  breach  will  not  be  the  same,  the  allege 
chase  price  in  the  one  being  $6  per  share,  and  in  th 
$5  per  share. 

I  can  see  nothing  in  the  material  which  would  i 
a  claim  by  defendants  to  contribution,  indemnity, 
other  relief  over  against  the  third  party.     Def endan 
be  liable  to  plaintiff,  and  still  not  be  entitled  to 
anything   from  the  third  party,  or  they  may  suc< 
against  plaintiff,  and  also  be  entitled  to  enforce  the 
i,i||||  ^  '  I  contract  with  the  third  party. 

To  adopt  the  language  of  my  brother  Mabee  in  ] 
and  Western  Trust  Co.  v.  Luscombe,  13  0.  L.  R.  at  ] 
0.  W.  R.  at  p.  408,  "  the  issues  are  entirely  separt 
distinct,  and  present  different  considerations,  and  t 
dence  will  be  different." 

In  the  same  judgment,  13  0.  L.  R.  at  p.  37,  8  0 
at  p.  408,  it  is  further  stated  that  "  one  object  of  tl 
(third  party)  is  to  prevent  the  same  question  arising  I 
the  plaintiff  and  the  defendant  and  the  latter  and  tl 
party  being  tried  in  different  forums,  and  the  i 
scandal  of  different  conclusions  beino^  arrived  at." 


1 1 


Digitized  by 


Google 


n<)lfiLA.S  V.  BKysLHY. 


3;;] 


these  reasons.  1  think  this  is  not  a  case  for  the  ap- 

of  the  third  party  provisions,  and  the  appeal  will 

ed  with  costs  ot*  tiie  third  party,  and  the  plaintiff 

id  by  the  defendants,  tlie  former  forthwith,  and  the 

anv  event. 


r,  J.  March  1st,  li)OT. 

»  WEEKLY  COURT. 

DOUGLAS  V.  BEN8LEY. 

—  Sale  of  Land — Purchase  Money — Accnnnt — rv>fi- 
lian  of  Contract  —  Acqviesccncf  —  Latent  Amhifju- 

-  Ejrtrinsic  E  rid  en  re  —  Conficting  Testimony  — 
'\n{j  of  Referee — Appeal — Interest — Vn  sett  led  Arcoinit 
dgment  on  Report — Costs, 

al  by  defendant  from  report  of  the  senior  Judge  of 
at}'  Court  of  Northumberland  and  Durham,  to 
5  special  referee,  this  action  was  referred. 

.  Porter,  Belleville,  for  defendant,  appellant. 

S.  HuYcke,  K.C.,  for  plaintiff,  respondent. 

TON,  J. : — .  .  .  The  chief  thing  in  dispute  is  as  to 
er  construction  of  a  written  agreement  between  the 
dated  8th  October,  1901,  in  regard  to  the  sale  by 
it  to  plaintiff  of  defendant's  property, 
first  question  that  presents  itself  for  consideration 
?r  or  not  this  agreement  contained,  when  concluded 
the  parties,  the  words  now  apparently  crossed  out, 
^rds  do  not  appear  on  the  paper  furnished  by  de- 
to  plaintiff  some  days  after  its  date  as  a  copy  of  the 
eement.  The  true  agreement  is  the  one  without 
rds,  and  as  set  out  in  the  statement  of  claim. 
must  be  held  to  have  acquiesced  in  the  agreement. 
ced  by  the  copy  furnished  to  him,  and  to  which  he 
mtil  after  the  commencement  of  this  action  object. 
not  only  did  not  object,  but  adopted  and  based  his 
on  the  writing  as  contended  for  by  defendant. 
at  this  writing,  it   will    in    reference    to  the  facts 
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"  admit  equally  two  different  applications/'    There  is 
fore,  a  latent  ambiguity,  and  for  the  explanation  of 
to  find  the  intention  of  the  parties,  the  extrinsic  e 
must  be  considered.     The  learned  special  referee  n 
did  consider  all  the  facts  and  circumstances,  and  he 
plaintiff  and  defendant  and  heard  the  evidence  g 
each.     If  the  evidence  of  the  parties  is  accepted 
given,  each  party  mistook  the  intention  of  the  other, 
tiff  says,  in  substance,  that  he  was  to  pay  $15,000, 
more  6r  less,  for  the  property.     He  was  to  pay  off 
incumbrances  and  certain  liabilities  of  defendant, 
in  the  aggregate  amounted  to  more  than  $15,000,  de 
was  to  pay  plaintiff  the  excess,  and  if  they  amoimtec 
than  $15,000,  plaintiff  was  to  pay  the  difference  to 
ant.     Defendant's  contention  is  that  $15,000  was  me 
only  a£  the  round  amount,  and  that  what  plaintiff  re 
to  pay  were  the  incumbrances  and  liabilities  men! 
called  $15,000 — but,  if  more,  plaintiff  would  have  no 
and  if  less,  defendant  would  have  none..    After  th( 
ment  of  8th  October,  1901,  defendant  executed  a 
ance;  plaintiff  went  into  possession,  and  proceedec 
own  way  to  pay  and  deal  with  the  liabilities.     The 
must  now  be  dealt    with    as    an    executed    contrac 
learned  referee  has  accepted  plaintiff's  version  as 
defendant,  and  has  construed  the  writing  according  t 
tiff's  contention.     It  is  in  favour  of  plaintiff's  view 
to  a  large  part  of  the  liabilities,  plaintiff  was,  bef 
agreement,  liable  as  surety  for  defendant,  and  if, 
any  purchase  of  the  property,  plaintiff  had  paid  th 
fendant  would  have  been  liable  to  plaintiff  for  the 
amount  so  paid. 

It  is,  no  doubt,  an  argument  in  favour  of  defendi 
words  which  would  have  made  the  matter  clear  ai 
ranted  the  construction  contended  for  by  plainti 
struck  out  before  execution.  Then  on  the  other  sic 
are  the  facts  (1)  that  defendant  was  anxious  to  pay 
all — that  plaintiff  should  not  lose  by  defendant;  (2) 
fendant's  price  was  only  $15,000;  and  (3)  defendant 
expressing  a  willingness  to  pay  some  additional  inte 

Plaintiff  in  his  evidence  stated  that  defendant 
would,  after  plaintiff  paid  off  the  liabilities  and  got 
perty,  owe  plaintiff  a  lot  more,  or  words  to  that  effe< 
referee  accepted  this  evidence.   There  does  not  appea 
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ve  been  any  expectatio^i  that  the  liabilities  would 
►mised  or  reduced;  there  was  no  speculation  on. 
5;  no  exact  reckoning  made  or  attempted  at  the 
fore  the  agreement  was  made.  Ea>ch  party  knew 
al  way  what  was  to  be  paid^  and  there  was  this 
amount  on  the  one  side^  with  $15,000  on  the  other, 
3  difference  to  be  adjusted  later.  Upon  the  whole 
think  the  ruling  of  the  referee  upon  the  agree- 
right  and  should  be  upheld. 

ems  making  up  the  amount  found  in  favour  of 
[lould  stand,  except  that  of  interest  on  the  bal- 
137.15  from  8th  October,  1901,  to  date  of  report, 

^reat  respect,  I  am  compelled  to  differ  from  the 
to  this. 

ff  by  the  terms  of  his  agreement  was  to  pay  off^ 
ties  at  once  after  8th  October.  He  got  posses- 
ly  after,  but  did  not  in  fact  pay  some  of  the  lia- 
til  a  considerable  time  later. 

he  paid,  he  did  not  for  some  time  render  any 
to  defendant,  or  make  any  demand  for  payment, 
I  not  claim — or  say  he  would,  claim — any  interest 
itatement  of  claim  was  served. 

atement  of  claim  shews  an  entirely  unsettled  ac- 
any  items  as  allowed  are  very  different  from  those 
[.  In  some  instances  plaintiff  in  the  proof  and 
established  more  than  he  claimed.  This  is  im- 
;  shewing  the  position  of  the  parties  as  to  the 
right  to  recover  interest.  Defendant  could  hardly 
jd,  in  the  way  the  matter  was  left  in  plaintiff's 
attempt  to  ascertain  the  correct  amount  and  ten- 
)  demand  of  any  precise  amount  was  ever  made. 

port  should  be  varied  by  deducting  the  $167.21. 
leave  the  total  amount  due  to  plaintiff  .     .     . 

was  no  cross-appeal. 

ff  has  succeeded  as  to  the  larger  part  of  tlie 
volved,  but,  as  defendant  has  succeeded  in  part, 
its  should  not  be  awarded  against  him. 
ff^s  counsel  asked  for  judgment  upon  the  report. 
's  counsel  did  not  object  to  this  in  so  far  as  plain- 
d,  so  there  will  be  no  necessity  for  sending  the 
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matter  back  to  the  referee,  but  the  report  as  altered  wil 
confirmed,  and  judgment  will  be  entered  for  plaintifi 
his  claim  for  $637.15  with  costs,  and  with  three-fourth 
the  costs  of  opposing  present  appeal — such  last  mentic 
costs  to  include  plaintiff's  motion  for  judgment.  Judgn 
for  defendant  on  defendant's  counterclaim  to  stand  ai 
report.  Report  in  all  respects  to  stand,  except  as  ii 
tioned  above. 


March  1st,  1! 

divisional  court. 

REX  V.  HODGINS. 

Justice  of  tlie  Peace — Jurisdiction — Delay  in  Issue  of  S 
mons — Liquor  License  Act — Criminal  Code — Prohibitio 
Certiorari, 

Appeal  by  defendant  from  order  of  Anglin,  J.,  ante  ' 

W.  E.  Middleton,  for  defendant. 

J.  R.  Cartwright,  K.C\,  for  the  Crown  and  the  con\ 
ing  magistrates. 

The  Court  (Mulock,  C.J.,  Magee,  J.,  Clute,  J.), 
firmed  the  order  refilling  prohibition,  but  ordered  tha 
writ  of  certiorari  should  issue  to  remove  the  conviction 
proceedings  into  the  High  Court.. 
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No.  9 


Local  Master  at  Ottawa. 


March  1st,  1907. 


CHAMBERS. 

.L  V.  AMKKICAN  HENDERSON  KOLLEK  BEAR- 
ING CO. 

rif  Judgment— Rule  60S— Defence  —  Counterclmm — 
re    to    Proceed  —  Terms  —  Damages  —  Execution  — 
is. 

ion  by  plaintiff  for  summary  judgment  under  Rule 

\  Orde,  Ottawa,  for  plaintiff. 

J.  Kidd,  Ottawa,  and  J.  0.  Carss,  Ottawa,  for  de- 


:;  Local  AfASTER: — The  plaintiff  was  employed  to 
mbecri lotion-  for  stock  in  the  defendant  company, 
ims  $1,440  balance  due  for  commissions  on  the  sales 
i  by  liira,  tctgether  with  interest  thereon  from  the 
iPTi  the  amoimt  fell  due.  He  obtained  subscriptions 
!  shares  oi  $100  each,  or  a  total  of  $28,800.  The 
sion  agreed  on  was  10  per  cent.,  one-half  to  be  paid 
3i>  day?"  aft^T  the  receipt  of  the  application,  and  the 
''within  1"2  months,  or  pro  rata  as  soon  as  the  re- 
l  eallf  on  Fnl>scriptions  are  made,  whichever  event 
r^t  happen."  Twenty  per  cent,  of  the  amount  sub- 
way to  acronipany  each  application.  The  first  half 
commission,  amounting  to  $1,440,  was  duly  paid;  and 
iths  from  thf*  date  of  the  obtaining  of  the  last  sub- 
n  expired  *m  2nd  October,  1906. 
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In  answer  to  the  application  an  affidavit  of  J.  B 
derson,  the  secretary  of  the  company,  has  been  file 
he  has  been  cross-examined  on  it  at  very  great  leng 
is  apparent  from  these  that  there  is  no  defence 
claim.  Certain  counterclaims  are,  however,  sought 
set  up.  The  plaintiff  was  himself  the  holder  of  10 
of  the  stock,  and  has  not  paid  a  call  of  20  per  cent 
on  8th  August,  1906,  the  liability  to  pay  being  dij 
The  defendants  seek  to  counterclaim  for  this  $200,  ai 
conceded  that  they  are  entitled  to  do  so.  They  also 
the  remaining  $600  unpaid  on  the  stock.  As  this  has 
been  called  in,  it  is  not  due,  and  cannot  form  the  g 
of  a  valid  counterclaim.  Finally  it  is  alleged  that  pi 
'^  wrongfully  and  with  intent  to  do  the  defendant  co 
injur}',  interfered  with  and  induced  the  subscribe 
said  stock,  and  amongst  them  those  whom  he  had  pr( 
to  subscribe  for  said  stock,  to  refuse  and  decline  to  p 
amount  called  for  in  respect  of  the  shares  so  subscrib 
by  them,  and  the  defendant  company  has  suffered  gre 
and  damage  by  reason  of  the  wrongful  acts  and  interf 
of  the  plaintiff  in  respect  of  the  matters  above  meni 
and  the  defendant  company  claims  damages  against  tl 
plaintiff  for  his  said  wrongful  acts  and  claims  the  ri 
set  off  the  said  damages  against  the  plaintiff's  claim, 
herein.''  It  was  to  this  paragraph  of  the  affidavit  th 
long  cross-examination  chiefly  related.  It  appears  frc 
latter  and  from  the  affidavits  in  reply  that  in  April, 
the  subscribers  for  stock  in  Ottawa  and  Montreal, 
those  whose  subscriptions  had  been  obtained  by  the 
tiff,  became  dissatisfied  with  the  way  in  which  the  aff 
the  company  were  being  conducted,  and  employed 
their  number,  a  solicitor,  Mr.  J.  F.  Orde,  to  protest  o 
behalf  to  the  directors.  Mr.  Orde  did  so,  urging  tl 
terms  of  the  prospectus  were  not  being  carried  o\ 
taking  the  ground  that  this  entitled  them  to  have  the 
scription^  cancelled.  The  list  of  those  dissatisfied,  si 
by  him  to  the  company,  included  the  name  of  the  p^ 
On  3rd  May.  1906,  shortly  after  learning  of  this.  Mi 
derson  wrote  the  plaintiff:  *' I  understand  that  you 
tively  interested  in  a  movement  to  secure  the  eancellj 
the  stock  for  which  you  have  obtained  subsoriptioiLs. 
somewhat  surprised  to  learn  this,  -  as  your  interes 
be  seriously  affected  by  such  a  condition.  You  can 
understand  tliat,  if  the  company  are  supposed  to  im 
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Ls  in  this  respect,  it  will  be  up  to  you  to  return  the 
ns  that  have  heen  paid  on  account  of  this  stock, 
Q  readily  see  that  half  the  amount  called  paid  is 
n  account  of  commissions."  Nevertheless,  Mr. 
1,  in  a  letter  of  3rd  July,  in  answer  to  a  letter  of 
reatening  suit,  makes  no  mention  of  this  matter, 
an  elaborate  explanation  of  why  it  is  not  conven- 
le  company  to  pay,  says :  "  We  shall  endeavour  to 
tve  a  cheque  on  commission  account  before  12th 
5  10th  ;'^  and  again  in  a  letter  of  1st  August,  in 
one  of  22nd  July,  again  threatening  legal  action, 
B  have  been  waiting  the  result  of  this  test  j[de- 
the  letter)  before  offering  our  stock  in  the  tJ.  S. 
:  to  place  a  large  block  this  week,  and  in  about 
ill  give  you  a  substantial  payment  on  commi^ion 

In  the  meantime  negotiations  and  correspond- 
being  carried  on  between  Mr.  Orde  and  the  coin- 
without  anything  being  accomplished,  the  former 

wliom  he  represented  maintaining  always  the 
i,  and  the  company  putting  them  off  from  time  to 
irious  pretexts.  Wlien  the  call  was  made  on  8th 
he  dissatisfied  shareholders  declined  to  pay  it. 
tion  would  seem  to  have  been  deemed  a  strong  one 
[npany,  for  the  board  of  directors  eventually  de- 
to  endeavour  to  force  the  collection,  and  nothing 
the  present  time  been  done  on  either  side  to  end 
rC.     On  25th  September,  when  the  company  well 

position  taken  by  the  dissatisfied  shareholders 
•d  to  the  call  on  the  stock,  Mr.  Henderson  wrote 
iff:  "  We  herewith  enclose  receipt  for  your  20  per 
m  10  shares  of  stock  held  by  you  in  the  American 
i  Roller  Bearing  Company.  We  also  enclose  re- 
ou  to  sign,  acknowledging  transfer  of  the  amount 
om  commission  account.  Wo  are  pleased  to  state 
jrs  in  connection  with  the  American  Company  are 
:  very  favourably,  and  that  we  will  in  the  course  of 
ne  be  in  a  position  to  pay  you  in  full  the  balance 
mmission.  Trusting  that  you  will  co-operate  with 
levelopment  of  this  grand  enterprise,  which  prom- 
ch  to  us  in  the  near  future,  ''  etc.  To  this  com- 
1  the  plaintiff  made  no  reply.  It  is  quite  clear 
Henderson's  cross-examination  that  the  defend- 
not  a  scintilla  of  evidence  of  the  alleged  wrongful 
the  part  of  the  plaintiff,  boy(fnd  the  mere   fact 
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that  he  was  one  of  those  for  whom  Mr.  Orde  was 
and  this  fact  was  known  to  Mr.  Henderson  as  early 
May.  Moreover,  in  an  affidavit  filed  in  reply  the  p 
specifically  denies  that  he  ever  interfered  with  or  h 
any  of  the  suhscribers  for  stock  to  decline  to  pay  calls 
counterclaim  sought  to  be  set  up  is,  therefore,  seen 
most  shadowy,  and  it  is  not  one  with  which,  in  my  o] 
the  defendants  should  be  allowed  to  delay  the  pi; 
Moreover,  in  view  of  the  letters  of  3rd  July,  1st  Augui 
25th  September,  and  notwithstanding  that  of  3rd  J 
cannot  think  that  the  defendants  are  serious  in  rais 
or  have  in  doing  so  any  object  other  than  delay.  A 
careful  perusal  of  the  depositions  and  corresponde 
have  been  unable  to  come  to  any  other  conclusion. 

There  will,  therefore,  be  judgment  for  plaintiff  f( 
amount  claimed,  with  costs,  execution  to  be  however  li 
to  $1,240.  The  defendants  are,  nevertheless,  to  be  ei 
to  proceed  to  trial  with  all  branches  of  their  counter 
and  execution  is  not  to  issue  for  the  balance  of  the 
tiff's  judgment  until  these  issues  have  been  disposed  o 
a  term  of  an  enlargement,  the  defendants'  counsel  i 
took  to  accept  any  notice  of  trial  the  plaintiff  might  g 


MacMahon,  J.  March  4th, 

TRIAL. 

PITT  V.  DICKSON. 

Fraud ,  and  Misrepresentation  —  Action  for  Deceit  —  S 
Shares — Untrue  Representations — Principal  and  A( 
Contract — Settlement — Reservation  of  Riffhts — Dame 

Action  for  deceit. 

G.  F.  Henderson,  Ottawa,  and  A.  W.  Greene,  Otta^ 
plaintiff. 

F.  H.  Chrv^sler,  K.C.,  and  X.  G.  Larmonth,  Ottaw 
defendant. 

MacMahon.  J. : — The  plaintiff  and  defendant  wer< 
members  of  the  syndicate  that  purchased  from  the  co 
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f  the  Temiskaining  Railway  the  mining  rights  of  a 
^f  the  right  of  way  of  the  railway  in  the  Colbalt  dis- 
company  was  incorporated  under  the  name  of  "Tiie 
Way  Mining  Company  Limited/'  and  the  mining 
ider  the  agreement  with  the  railway  were  trans- 
y  the  syndicate  to  the  company.  The  plaintiff 
id  and  paid  for  16,666  shares  of  the  company's 
lich  were  allotted  to  him. 

the  organization  of  the  company,  an  agreement 
red  into  among  certain  of  the  shareholders,  who 
ed  their  stock  to  the  defendant  and  two  others 
es^  for  the  purpose  of  pooling  said  shares,  and  by 
ement  it  was  provided  that  in  certain  events  the 
should  sell  certain  of  the  shares  so  transferred  for 

price  obtainable,  dividing  the  proceeds  ratably 
le  shareholders. 

head  office  of  the  company  was  and  is  at  Ottawa, 
e  defendant  resides,  and  in  the  statement  of  claim 
ed  that  in  consequence  of  his  intimate  acquaintance 
affairs  of  the  company,  and  as  such  trustee  and 
\  it  was  arranged  between  the  defendant  and  plain- 
'  resides  in  Montreal — that  the  plaintiff  should  rely 
defendant's  advice  and  counsel  in  connection  there- 


tlaintiff  was  leaving  for  England  on  12th  September, 
;  to  be  absent  for  a  few  weeks,  and  on  the  13th  the 
t  wrote  him  regarding  the  mining  company,  saying : 
care  to  send  me  authority,  I  will  act  for  you."  The 
on  the  14th,  wrote  defendant :  "^  I  am  enclosing 
Mr.  Beament  (the  president  of  the  company  and 
tie  trustees  under  the  Spooling'  agreement)  for 
3t  for  me  in  the  Right  of  Way  Mining  Company, 
no  doubt  my  interests  will  be  well  looked  after.'' 
ame  day  plaintiff  wrote  Mr.  Beament  as  follows: 
pect  to  leave  for  England  to-night,  and  will  prob- 
ibsent  for  a  month  or  so,  this  letter  will  be  your 
to  allow  Mr.  J.  P.  Dickson  to  look  after  my  in- 
i  the  Right  of  Way  Mining  Company.  I  under- 
t  the  stock  allotted  for  the  lease  is  to  be  pooled 
M)d  of  6  months,  which  is  agreeable  to  me." 

ilaintiff  returned  from  England  on  12th  October, 
i»  15th  defendant  wrote  him  saving:  "The  Right 
ine  looks  to  be  good,  and  I  am  satisfied  your  invest- 
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ment  will  net  you  a  handsome  profit  in  due  time, 
keep  you  posted  from  time  to  time  if  anything  arises 
terest  to  the  shareholders.     ...     I  enclose  you  pro 
(of  the  company)  shewing  what  you  are  in." 

On  31st  October  defendant  wrote  plaintiff:    "I 
copies  of  two  telegrams  from  Cobalt,  which  speak  foi 
selves.     One  is  from  Seybold  to  Fraser,  ^nd  the  othe 
W.  E.  Bradbury  to  his  brother.    Right  of  Way  stocl 
to  be  O.K.^' 

The  telegram  to  A.  W.  Fraser  is  dated  30th  Octob 
reads :  "  Over  one  ton  number  one  ore  taken  out  o 
to-day  plenty  of  native  silver.    E.  Seybold.^' 

That  to  Bradbury  Bros,  is  dated  31st  October,  and 
"  Eight  of  Way  vein  8  inches.  Verv  rich.  One  ton 
day.'' 

^Ir.  SeA^bokl  has  long  been  a  resident  of  Ottawa,  a 
Fraser  is  a  barrister  in  Ottawa,  and  both  are  direc 
the  company;  and  Bradbury  Bros,  are  brokers  in  Ott 

Between  2  and  3  o'clock  on  Monday  5th  Xovemb 
defendant  telephoned  the  plaintiff  at  Montreal  askii 
to  come  to  Ottawa  that  evening,  which  he  did,  the  c 
ant  meeting  hun  at  the  train.  The  defendant  told  the 
tiff  he  had  brought  him  up  to  discuss  Right  of  Wa; 
matters,  and  mentioned  that  he  (defendant)  had 
shares  and  that  he  had  a  chance  to  get  out  around 
par  ($1  per  share)  and  that  there  were  4  of  them 
insurance  company  (John  Emo,  the  general  manager 
Canadian  iVccident  Insurance  Company,  A.  J.  Barr, 
vice-president,  the  defendant,  secretary-treasurer,  all 
head  office  in  Ottawa,  and  the  plaintiff,  in  the  M( 
agency)  who  were  interested  in  the  Right  of  Way  mil 
he  advised  that  all  should  go  out  together,  that  he  co 
90  cents  for  his  shares,  ])iit  if  he  could  get  a  block  of 
or  60,000  shares  he  would  send  to  Mr.  Eastwood,  a  br 
Toronto,  who  would  sell  if  he  got  $1  a  share  for  ther 

I  also  find  that  the  defendant  represented  that  M 
had  consented  to  sell  his  stock  (Emo^s  stock  was  ther 
ing  in  defendant's  name)  and  that  he  would  see  Bai 
wa5  then  absent  from  town)  in  a  few  days.  The  de: 
stated  that,  being  a  tmstee  of  the  pooled  stock,  he  knc 
was  going  on  in  the  inside  circle,  and  that  the  pool 
be  broken,  and  that  one  of  the  directors  of  the  cc 
who  was  a  lawyer,  had  offered  to  sell  10,000  shares  at  . 
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liar,  and  if  the  pool  was  broken  and  400,000  shares 
►wn  on  the  market,  their  (plaintiff's  and  defend- 
ck  would  probably  go  at  40  or  50  cents.  The 
hen  reminded  him  of  the  telegrams  from  Seybold 
3ury  and  his  own  letters  of  a  few  days  before.  The 
-  replied  that  Seybold  was  not  to  be  believed,  and 
he  (Seybold)  and  Fraser  had  been  mixed  up  in 
lining  deals,  although  when  in  the  box  defendant 
it  he  had  made  a  personal  inspection  of  the  Eight 
Dd  had  the  reports  and  was  satisfied,  and  that  even 
3old  stated  in  his  telegram  he  knew  before. 

laintiff  states  that  on  the  strength  of  the  represen- 
I  made  to  him,  he  said  to  the  defendant,  "  If  you 
^  your  own  stock  at  $1,  you  can  sell  mine  too.^^  The 
then  drew  up  the  following  agreement,  which  the 
igned : — 

wa,  Nov.  5th,  1906.  In  consideration  of  the  sum 
[),  to  be  paid  $3,000  on  or  before  November  9th, 
balance  on  equal  instalments  of  $4,000  each,  at  30, 
►0  days  thereafter,  I  hereby  agree  to  dispose  of 
ires  of  my  holdings  in  the  Eight  of  Way  Mining 
Limited,  said  shares  to  be  delivered  on  the  break- 
^  existing  pool  or  release  thereof  by  the  members 
)1.''     .     .     . 

?  back  of  this  was  indorsed  on  13th  November  the 

•eby  (sic)  and  transfer  this  agreenieut  to  Mr.  J.  A. 
of  Ottawa,  together  with  all  my  interest  therein. 
:son." 

»  previous  day — Sunday  4th  November — Mr.  Bea- 
president  of  the  company,  had  an  interview  with 
dant  in  which  he  told  the  latter  if  he  could  get 
iie  pooled  shares  he  would  take  them  at  75  cents, 
defendant  replied  he  thought  Pitt  would  sell  at 
Beament  then  said,  if  he  (defendant)  could  ^et 
>  shares  held  by  Pitt  at  $1  a  share,  he  would  take 
is  impossible  to  comprehend  why  the  defendant 
*itt  would  sell  at  75  cents,  as  on  12th  October  he 
ntiif,  '^  I  am  satisfied  your  investment  will  net  you 
le  profit  in  due  time,"  and  only  5  days  previously 
itten  the  plaintiff  enclosing  the  Seybold  and  Brad- 
rams,  and  saying,  "  Eight  of  Way  stock  looks  t^  bo 
>fendant  had  neither  seen  plaintiff  nor  had  any 
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communication,  with  him  in  the  interval,  and  the  sti 
made  to  Beament  is  therefore  unaccountable  unless 
contemplated  doing  something  which  would  cause  ] 
to  lose  faith  in  the  mine. 

About  10  o^clock  on  the  night  of  Monday   6th 
ber  defendant  telephoned  Beament  that  he  had  pu 
Pitt's  15,000  shares  at  $1. 

The  defendant  and  Beament  both  say  that  the 
was  to  act  as  agent  in  the  purchase  of  the  plaintiff* 
and  defendant  was  to  get  50  per  cent,  of  the  profit 
sale. 

The  plaintiff  was  returning  by  an  early  train 
morning  of  Tuesday  the  6th,  but  before  leaving  Oti 
\^Tote  defendant  the  following  letter  and  dropped  ii 
letter  box  of  defendant's  office :  "  Nov.  6,  '06.  l\ 
John:  I  met  Herb  Chambers  here  last  night,  wl 
nephew  of  Egan  s,  and  he  has  the  mining  fever  bfl 
was  telling  me  of  his  holdings  and  said  he  bought  20 
of  Way  and  shortly  afterwards  was  offered  $1.50  pe: 
He  was  advising  me  very  strongly  to  buy  some  if  I  cc 
it  at  $1,  but  said,  it  had  gone  up  to  $1.50  with  no  oi 
He  does  not  know  I  am  interested,  so  could  have  m 
in  telling  me  this.  Now  this  ha*s  made  me  feel  kind 
easy,  but  still  I  hardly  think  you  would  trim  me  by 
my  holdings  for  $1  if  they  are  on  the  market  ai 
However,  a,^  1  said  last  night,  I  want  same  price  as  v 
your  holdings  at,  and  will  allow  you  something  f 
trouble.     Yours,  &c.,  E.  Pitt." 

That  night  the  plaintiff  telephoned  the  defends 
asked  if  he  had  received  the  letter;  the  defendant 
had,  but  the  plaintiff  need  not  take  any  stock  in  tha 
defendant  also  stated  that  the  deal  had  gone  throu 
he  was  sending  plaintiff  a  draft  for  $3,000.  This 
the  defendant  said  he  received  from  Mr.  Beament.  ' 
fendant  wrote  on  the  6th  saying:  "In  accordance  v 
agreement  entered  into  last  night,  I  enclose  herewi< 
in  your  favour  for  $3,000,  being  for  first  payment  on 
of  the  15,000  shares  of  the  Eight  of  Way  Mining  C 
whicli  you  have  sold  to  me  for  other  parties." 

With  that  letter,  defendant  enclosed  an  assigni 
favour  of  himself  of  the  15,000  shares,  and  a  letter  aci 
to  Seybold,  Dickson  (the  defendant),  and  Beame 
trustees  of  the  pooling  agreement,  releasing  the  3.00( 
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le  defendant  had  remitted  the  draft,  requesting 

to  execute  the  assignment  and  sign  the  letter. 
I  wrote  saying  he  did  not  understand  the  assign- 
ould  be  in  Ottawa  on  the  following  Saturday, 

be  the  10th  November. 

ndant  knew  that  if  he  told  plaintiff  he  was  buy- 
k  for  Beament,  the  president  of  the  company, 
e,  it  would  be  fatal  to  his  scheme,  so  he  repre- 
e  defendant  that  he  was  willing  to  sell  out  his 
t  that  price.     But  when  Beament  was  in  quest 

he  did  not  offer  to  sell  his  stock  to  him.'  And 
3t  from  a  statement  he  made  to  R.  G.  Stewart 

not  the  slightest  intention  of  selling  his  own 
Lppeared  highly  elated  at  his  success  in  inducing 
>art  with  his  stock,  for  on  6th  or  7th  November 
rart  that  he  thought  well  of  the  mine  and  had 
;hares  of  a  weak  man  in  the  pool.  He  destroys 
's  faith  in  the  stock  by  depreciating  the  mine, 
oclaims  the  plaintiff  a  fool  for  believing  him. 
)  statement  that  a  director  of  the  company,  who 
r,  had  offered  10,000  shares  of  the  stock  at  50 
dollar  was  untrue.  There  were  only  two  lawyers 
torate — Mr.  Beament  and  Mr.  Fraser — and  de- 
w  that  Beament  was  not  a  seller  but  a  purchaser 

and  Fraser  said  he  had  not  offered  any  stock  for 
qually  untrue  that  there  was  a  movement  on  foot 
pool,  which  the  defendant  aveiTed — with  the  cer- 
,  he  said,  his  position  as  trustee  of  the  pooling 
labled  him  to  speak — existed.  Both  Seybold  and 
ecome  members  of  the  syndicate  that  purchased 
^hts  from  the  Temiskaming  Railway  Commis- 
lie  defendant's  solicitation;  and  it  is  incompre- 
t  a  few  months  thereafter  he  should  cast  the 
B  did  by  representing  that  both  were  dishonest 
e  of  them  could  not  be  believed.  Both  were 
aesses,  and  stigmatized  as  absolutely  foundation- 
ements  mado  by  defendant  to  plaintiff.  There 
not  the  slightest  foundation  for  the  allegations 
b  them  or  either  of  them.  It  was  not  true  that 
I  authorized  the  defendant  to  sell  his  stock  at  $1, 
Emo  was  the  general  manager  of  the  insurance 
h  which  both  plaintiff  and  defendant  were  con- 
had  induced  the  plaintiff  to  take  stock  in  the 
V  Company,  this  statement  of  the  defendant  was 
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also  designed  to  shake  the  faith  of  the  plaintiff  in  t 
and  in  the  future  of  the  stock  he  held. 

The  stock  was  not  listed  on  the  Montreal*  Exch 
the  plaintiff  was  not  aware  of  what  it  was  being  qi 
until  Friday  morning  9th  November,  when  Mr.  Ei 
was  in  Toronto,  telegraphed  it  was  selling  at  $1 
plaintiff  then  concluded  that  he  had  been  deceived  ii 
ing  with  his  stock,  and  determined  on  not  execul 
assignment  defendant  had  sent  him. 

On  9th  November  plaintiff  received,  a  telegram  i 
f  endant  requesting  him  to  come  to  Ottawa,  and  plaim 
up  that  night,  going  on  his  arrival  to  defendant'i 
'i  ne  defendant  said  he  had  sent  for  him  to  settle  hii 
tiff's)  ease.  Mr.  Beament  came  there  after  plaim 
rival.  The  defendant  stated  he  had  got  himsel 
pretty  bad  box  through  the  plaintiff  and  McNeill,  £ 
when  he  bought  the  plaintiff's  stock  he  was  acting 
faith  and  did  not  know  it  was  going  to  jump  up  a£ 
He  likewise  stated  that  Mr.  Beament  was  going  to 
to  see  the  person  who  held  the  McNeill  stock,  and  en 
to  effect  a  settlement.  The  plaintiff  told  Beamei 
he  was  in  Toronto  to  see  the  people  who  held  his  st 
wire  him.  Beament  said  there  was  a  possibility 
agreement  being  broken  on  account  of  defendant 
trustee  of  the  pool.  Beament  then  a^iked  the  plaint 
concession  he  would  be  prepared  to  make.  Even  t 
defendant  did  not  mention  that  Beament  was  the  o 
the  shares,  although  when  giving  his  evidence  he  si 
"  the  party ''  spoken  of  as  being  in  Toronto  and  t 
holding  the  stock  wa.*^  Beament  himself.  The  lattei 
fore,  did  not  require  to  go  to  Toronto  to  eonmiunici 
"  the  party  '■  who  was  holding  the  stock  and  who  wo 
the  plaintiff  to  make  concession  if  he  could  succeed  ii 
ing  the  contract. 

In  order  to  understand  the  reference  to  the  McN( 
it  is  necessar\^  to  state  shortly  the  defendant's  dealii 
him.  Edward  R.  McNeill  was  holder  of  a  large  nu 
shares  of  the  stock,  and  the  defendant  on  7th  N( 
had  induced  McNeill,  by  the  like  representations  i 
plaintiff,  to  transfer  his  stock  to  him  (defendant),  i 
Neill  had  brought  an  action  to  set  aside  the  transact 
had  threatened  his  (defendant's)  arrest  on  a  < 
charge.  The  defendant  on  the  12th  or  13th  Nover 
turned  the  stock  to  McNeill. 
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nent  went  to  Toronto  on  the  night  of  the  9th, 
.  on  the  10th  telegraphed  the  plaintiff  as  fol- 
:ho\it  prejudice  will  amend  contract  as  follows 
•es  at  par,  3,000  to  be  released  now  and  4,000 
of  par  within  30  days." 

itiff  replied  the  same  day :  "  Cannot  accept  offer. 
3,000  consideration  cash  already  paid  in  full 
vithout  prejudice,  offer  good  to-day  only." 

answered  on  the  10th  at  7  p.m.  as  follows: 
^rani  received:   will  accept   offer  therein  con- 
order  on  trustees  in  my  favour.'' 

2th  Beament  telegraphed :  ''  Unless  order  for 
red  to-morrow  will  take  proceedings;  answer;" 
intiff  replied  same  day :  "  George  F.  Henderson 
e;  see  him.'' 

2th  plaintiff  wrote  Mr.  Henderson  as  follows: 
ion  with  papers  which  T.  A.  Beament  may  pre- 
to  sign,  please  see  that  any  civil  or  criminal 
f  that  Dickson  may  have  incurred  is  not  waived 
link  you  had  better  hold  papers  and  advise  me, 
>  up  on  Wednesday." 

lie  afternoon  of  the  13th,  while  negotiating  for 
,  Mr.  Henderson  expressed  the  hope  that  the 
3  Beament  by  plaintiff,  in  his  telegram  of  10th 

0  release  the  3,000  shares  paid  for,  would  he 
\o  plaintiff  without  reserving  any  right  of  ac- 
against  defendant. 

-ening  of  the  13th  the  plaintiff  came  to  Ottawa, 
g  was  held  at  the  Russell  House,  at  which  plain- 
ilenniker,  his  Montreal  counsel,  Mr.  Henderson, 
iment,  were  present.  Mr.  Beament  produced 
hich  then  had  on  it  the  indorsement  signed  by 
t,  already  referred  to,  transferring  his  interests 
eament,  who,  in  answer  to  a  question  by  Mr. 
ated  that  the  indorsement  had  been  made  two 
iisly.     Beament  said  he  was  acting  for  himself, 

1  an  assignment  dated  13th  November  (exhibit 
?cites  that  the  plaintiff  is  the  owner  of  16,666 
es  of  the  company's  stock  which  had  been  as- 
e  trustees  under  the  pooling  agreement,  and 
0  sell  3,000  of  the  shares  to  Beament.  By  the 
rt  of  the  agreement  the  plaintiff,  in  consider- 
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ation  of  $3,000  already  paid,  sells  and  assigns  to  B 
3,000  of  such  shares. 

Under  the  transfer  made  by  the  defendant  to  B 
by  indorsement  on  the  back  of  the  agreement  (exhil 
the  word  "  cancelled  *'  was  written  and  signed  by  B 
and  the  plaintiff.  This  left  the  plaintiff  12,000 
shares  assigned  by  him  to  the  defendant  under  the 
ment  of  6th  November  (exhibit  10). 

When  the  assignment  was  produced,  the  plain 
sisted  upon  his  rights  against  the  defendant  being  re 
and  the  matter  was  discussed  by  Henniker,  Hen 
and  the  plaintiff,  and  counsel  advised  him  that  un( 
agreement  his  rights  against  the  defendant  were  n( 
Mr.  Beament  said  the  only  time  he  heard  of  any  rese 
of  rights  was  during  the  day  when  the  settlement  wa 
discussed,  and  he  understood  Mr.  Henderson  to  say  1 
had  advised  the  plaintiff  as  to  the  reservation,  and 
ered  it  should  not  be  insisted  upon.  He  (Beament) 
did  not  hear  what  transpired  while  the  agreement  wa 
discussed  at  the  Russell  House.  As  all  the  partie 
within  3  or  4  feet  of  each  other,  it  is  surprising  he  ( 
hear  what  plaintiff  was  insisting  on. 

I  find  that  the  plaintiff,  before  signing  the  agreemi 
the  sale  of  the  3,000  shares,  insisted  on  the  reservai 
his  rights  iigainst  the  defendant  for  the  fraud  he  ^ 
him  of  committing,  and  was  assured  by  counsel  that  1 
cuting  the  agreement  he  was  not  foregoing  any  ch 
niitilit  have. 

The  plaintiff  was  induced  to  part  with  his  stock  tl 
the  fraud  of  the  defendant  in  making  statements  wl] 
knew  to  be  untnie  regarding  the  property  he  was  in 
him  to  sell.     And  Lord  Campbell,  in  Walters  v.  Moi 
D.  F.  &  J.  at  pp.  723-4,  said:    "Simple  reticence  dc 
amount  to  legal  fraud,  however  it  may  be  viewed  by 
ists.     But  a  single  word  or  even  a  nod  or  a  wink  or  a  si 
the  head  or  a  smile  from  the  purchaser,  intended  to 
the  vendor  to  believe  the  existence  of  a  non-existia 
which  might  influence  the  price  of  the  subject  to  be  i 
a  fraud  at  law.     So,  a  fortiori,  would  a  contrivance 
part  of  the  purchaser  better  informed  than  the  ver 
the  real  value  of  the  subject  to  be  sold,  to  hurr}^  the 
into  an  agreement  without  giving  him  the  opportui 
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formed  of  the  real  value,  or  time  to  deliberate, 
ee  respecting  the  conditions  of  the  bargain/^ 

k  V,  Eng\iA\  Stock  Bank,  L.  11.  2  Ex.  at  p.  265, 
id :  **  With  respect  to  the  question  whether  a 
Qiwerable  for  the  act  of  his  agent  in  the  course 
's  Isu^iness  and  for  his  master's  benefit,  no  sen- 
ou  can  be  drawn  between  the  case  of  fraud  and 
ny  other  wrong.  The  general  rule  is  that  the 
werabk  for  every  such  wrong  of  the  servant  or 
>mmitted  in  the  course  of  the  service  and  for 
benuiit.  though  no  express  command  or  privity 
'  Ije  proved." 

approved  of  in  McKay  v.  Commercial  Bank  of 
ck,  L.  R.  5  P.  C.  394;  Citizens  Life  Assurance 
,  [1904]  A.  C.  423.  See  also  the  judgment  of 
n  Huben  v.  Great  Fingal  Consolidated,  [1906] 
If?. 

ipal  may  be  liable  jointly  and  severally  with  the 
jud'jment  against  the  principal  though  unsatis- 

0  an  action  against  the  agent  in  respect  of  the 
Brinsmead   v.   Harrison,   L.  R.  7  C.  P.  547; 

er  and  Servant,  8th  ed.,  p.  358. 

e  trial,  I  thought  there  was  a  novation  of  the 
th  Xovember,  caused  by  the  assignment  there- 
in! trs  Beament;  but  that  view,  I  think,  was  not 
e  contract,  although  entered  into  by  Pitt,  was 
behalf  a^  principal,  and  he  could  have  sued 
?h.  There  was,  it  is  true,  aiter  the  settlement 
plaintiff  and  Beament,  a  cancellation  of  the 
the  word  "  cancelled  "  being  written  below  the 

1  thf  back  of  the  agreement  which  was  signed 
nd  Beament;  but  that  did  not  cause  a  relin- 

hij^  f-laim  against  the  defendant  for  the  tort 

thnt  contract.     There  was  no  satisfaction  for 

the  plaintiff  insisted  on  the  reservation  of  his 

eecfl   against  the  defendant  therefor,  if  such 

ere  necessary. 

larks,  a  broker,  said  that  on  6th  November  free 
the  pool)  sold  at  $1.50,  and  on  the  7th  at  $2. 
f  had  an  offer  of  $1.50  for  pool  stock;  on  the 
^  was  from  $3.25  to  $4,  and  on  the  20th  it  was 
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J.  G.  Turriff,  who  became  a  stockholder  when  I 
pany  was  organized,  purchased  from  defendant  on 
vember  3,334  shares  of  the  pooled  stock  at  $3;  of  tl 
ber  1,667  belonged  to  Mr.  Emo. 

I  think  a  fair  basis  on  which  to  assess  the  damag 
highest  price  of  the  stock  on  13th  November  (w 
settlement  between  plaintiff  and  Beament  took  pla 
$4  a  share.  As  plaintiff  has  been  paid  $1  a  share, 
on  the  3,000  shares,  the  judgment  will  be  for  $9,0< 
costs. 


Moss,  C.J.O. 


March  4t; 


C.A.-CHAMBERS. 

COPELAND-CHATTEKSOX    CO.    v.    BUSINESS 
TEMS  LIMITED. 

Appeal  to  Court  of  Appeal — Stay  of  Execution  of  In 
— Disobedience  of  Injunction  —  Contempt  of  Com 
Granted  upon  Terms. 

Motion  by  defendants  for  an  order  under  Rule 
staying  the  execution  of  the  injunction  awarded  aga 
fendant^  under  paragraph  24  of  the  judgment  at  t) 
8  0.  W.  II.  888,  pending  an  appeal  to  the  Court  of 
from  the  judgment;  and  motion  by  plaintiffs  to  s 
prosecution  of  defendants^  motion  because  of  an  alle< 
tempt  of  Court  on  their  part  in  disobeying  tlie  inj 

v.  H.   Irving,  for  defendants. 

\V.  K.  Ranoy,  for  phiintiffs. 

Moss,  C.J.O. : — Defendants  have  not  as  yet  li 
judged  guilty  of  contempt  for  disobedience  of  the 
tion,  and  this  is  not  the  proper  forum  for  now  dote 
that  question.  Besides,  even  if  it  were  admitted  1 
fendant^  have  been  proven  to  be  in  contempt,  they 
thereby  absolutely  debarred  from  taking  any  stej).  1 
that  parties  to  an  action  guilty  of  a  contempt  can 
step  is  subject  to  several  exceptions.  One  of  these 
the  party  is  entitled  to  prosecute  an  api)eal  from  tl 
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awarding   the    injunction   or  containing   the 
is  alleged  he  has  been  guilty  of  disobeying. 

are  prosecuting  an  appeal,  and  as  incidental 
ik  a  stay  of  the  injunction  until  their  appeal 
i  and  disposed  of.  Rule  827  (d)  recognizes 
is  relief  in  a  proper  case,  and  proceedings  to 
scarcely  be  regarded  as  on  the  same  footing 
ition  for  an  indulgence:  Ferguson  v.  County 
R.  399;  Centaur  Cycle  Co.  v.  Hill,  5  0.  L.  R. 
377,  401.  But,  however  this  may  be,  1  think 
sent  instance  defendants  ought  to  be  allowed 
1  their  motion;  and  I  also  think  that  it  should 


s  involved  are  substantial  and  important,  both 
questions  at  issue  and  the  consequences  to 
the  final  result.  The  effect  of  the  injunction 
ehing  as  regards  defendants'  business,  and  it 
stico  to  plaintiffs  to  give  to  defendants  a  fair 
prosecuting  their  appeal  without  subjecting 
present  to  the  serious — almost  irreparable — 

0  their  business  that  a  compliance  with  the 
ns  to  involve.    Defendants  are,  as  I  think,  ap- 

1  faith. 

it  execution  of  the  injunction  be  stayed  pend- 
tion  of  the  appeal,  upon  defendants  giving  au 
lat  they  will  keep  an  accurate  account  of  all 
anjsactions  in  respect  of  binders,  holders,  and 
ified  in  paragraph  24  of  the  judgment,  made 
0  by  them,  shewing  the  persons  to  and  with 
es  or  transactions  were  made  or  had,  and  will 
ach  account,  verified  by  affidavit  made  by  tlieir 
with  the  registrar  of  the  Court,  every  two 
p  appeal  has  been  heard  and  disposed  of. 

?  must  also  expedite  the  bearing  of  the  appeal 
litating  in  every  reasonable  way)  and  bring  it 
J  at  the  next  sitting  of  the  Court. 

)f  the  applications  may  be  costs  in  the  appeal. 
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Cartw RIGHT.  Master.  March  5th^ 

CHAMBERS, 


Partkuhrs- 


DIXON  ?.  GARBUTT, 

-Co u  n ItrcUti m— -4  // trtmi i ve  Cl^iim — Pmtpm 
— P  rem  aiute  Mot  to  n . 


station  b\'  plain tiil  for  partionlars  of  defendant's  coi 
claim. 

J.  C.  McEweii  (W,  Laidlaw),  for  plain  tiff. 

W,  E.  Middleton,  for  defendant. 

The  Master: — Tlit*  actir>t]  is  bv  an  administrator 
eover  deposit  receipts  for  over  $20,000,  which  defe 
allege^  were  given  to  her  by  the  deccascHl  by  waji 
donatio  mortis^  eausa.  By  the  statement  of  defencM 
eoanterclaim  defendant  asks  to  have  this  claim  establi 
and  failing  that,  in  the  alternative,  daiins  on  a  qn^ 
meruit  for  work  and  labour  performed  for  the  deceai 
her  request  from  July,  lOOS,  t/j  May,  1906. 

On  her  examination  defendant  h  ai?ked  what  she  t 

herself  entitled  to  for  this.     Her  reply  is  that  she  c 
f-'fL\\  a^  ghe  had  not  thought  about  it  yet. 

By  the  reply  the  claim  of  defendant  ti*  rank  o 
est^itc  for  a  rea,sonable  allowarice  ft>r  i-uch  services  i 
mitted,  and  it  h  alleged  that  before  a<?tiou  defendan 
asked  to  deliver  fiuch  a  claim,  but  refused.  In  the  etat« 
of  claim  plaintilf  submitfi  to  a  reference  to  fix  the  p 
amcmiit  of  such  admitted  gerviccB,  so  far  ag  they  m\ 
proved.  It  i>  not  to  prejudice  defendant  that  no  such 
was  put  in  before  action,  as  it  might  be  thought  that  i 
compromise  her  claim  under  the  donatio  mortis  otusa 
leged  in  her  s^tatement  of  defence, 

-\fter  the  cauec  wa.^  at  i^j^tu*  and  aftt'r  the  dcfenc 
examination,  this^  motion  wa?  made  by  plaintiff  for  vcr 
and  detailed  partieularj?  of  the  claim  on  the  quantum  m 

The  really  important  issxie  is  whether  there  ws^  a 
gift  to  defendant.     If  i=he  succeeds  in  that,  then  her 
for  services^  has  been  satisfied,  and  will  not  be  earrie*] 
then 
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her  hand,  if  she  fails,  then  it  is  canceded  that 
BT  for  her  services  to  deceased,  and  the  amount 
ained  on  a  reference  in  all  probability,  and  is 
Ay  to  be  gone  into  at  the  trial.  It  would  seem 
ire  for  either  side  to  go  prepared  on  that  point. 
Judge  decides  in  plaintiff's  favour,  it  is  not 
some  agreement  may  be  arrived  at.  If  not, 
I  direct  the  reference  asked  for  by  plaintiff,  and 
:s  main  branch  would  not  improbably  be  taken 
1  the*  subsidiary  claim  would  lie  dormant  in  the 


re  seems  that  the  motion  is  premature  and  is 
h  CDBt£  in  the  cause. 


,  Master. 


March  5th,  1907. 


CHAMKERS. 

S  EX  KEL.  AEMOUR  v.  PEDDIE. 

lections — Declivratian  of  Result  of  Poll — Place 
g — Municipdl  Act,  sec^  178 — Failure  ia  Comply 
cguianty — Curative  Provision  of  Statute,  sec. 


set  a^ide  thr?  election  of  the  reeve  and  council 
lip  of  Onondaga. 

kenzie^  for  the  relator. 

w&ter^  K.C.^  for  the  respondents. 

rER: — Tlie  material  facts  are  not  in  dispute, 
ollows.  Tho  township  of  Onondaga  owns  a 
situate  in  the  village  of  Onondaga.  There 
-11,  cflUed  l^IeKelvey's  hall,  at  the  village  of 
Thi.^  is  in  a  building  owned  by  the  township 
used  for  many  public  purposes.  The  town- 
3r  many  years  past  have  used  this  at  times  for 
js  and  other  similar  purposes,  and  paid  the 
I  use. 
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By  sec.  119  of  the  Municipal  Act  ( 3  Edw.  VII 
the  council  has  power  to  hold  the  nomination  eith 
hall  of  the  municipality  or  at  any  other  place  th 
lix  by  by-law.  In  exercise  of  this  power  a  by-law  wj 
of  which  a  copy  is  in  evidence.  This  provided 
nomination  should  take  place  at  McKelvey^s  hall 
poll  for  one  of  the  two  subdivisions  of  the  townsh 
be  taken  there  also. 

By  sec.  178  of  the  Act  it  is  provided  that  aft€ 
of  the  ballot  papers,  &c.,  the  clerk  "  shall,  at  the  t 
or  if  there  is  no  town  hall,  at  some  other  public 
noon  on  the  day  following  .  .  .  publicly  dech 
elected  .  .  .  the  candidates  having  the  highesi 
of  votes." 

In  this  case  the  declaration  was  made  at  the  pro 
but  at  McKelvey's  and  not  at  the  township  hall,  as 
by  sec.  178,  and  it  is  contended  that  this  section  it 
tive;  that  there  never  has  been  any  valid  declaral 
therefore  that  there  has  been  no  valid  election.. 

It  was  answered  by  Mr.  Brewster  that  the  e 
"  town  hall "  was  to  be  construed  strictly,  and  hs 
plication  to  the  case  of  a  township.  If,  however, 
the  only  answer  to  the  motion,  I  think  it  would 
force.  I  agree  with  Mr.  Mackenzie  that  "  town  h 
general  expression  and  includes  any  hall  owned,  oi 
rented,  by  any  municipal  body  and  used  for  the  pii 
poses  of  the  corporation. 

The  real  and  substantial  question  is  that  raise 
Mackenzie.  He  contended  that  sec.  178  was  com] 
mandatory,  and  supported  his  argument  with  som 
bility  by  pointing  out  the  difference  between  this 
119  in  this  respect.  With  his  usual  industry  and 
he  has  cited  many  authorities  enforcing  the  neces 
literal  compliance  with  all  statutory  provisions  as 
and  place  of  election  proceedings.  Of  these  it  may 
cient  to  mention  Ex  p.  Robinson,  16  N.  B.  R.  389;  ] 
rel.  Conliss  v.  North,  72  N.  Y.  124;  People  ex  rel. 
Crissey,  91  N.  Y.  617:  and  in  our  own  Courts  tl 
cases  of  Re  Kerr  and  Town  of  Thombury,  8  0.  W 
following  Re  Bell  and  Township  of  Elma,  13  0.  ] 

As  to  the  first  three  it  is  to  be  observed  that  the 
considered  in  those  cases  would  seem  to  have  had 
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\  204  of  the  Municipal  Act.  And  these  cases 
een  niore  in  point  if  the  nomination  had  Ij^n 
live}  '>  hall  without  the  necessary  by-law  having 
or  if  sec.  119  had  been  identical  on  this  point 

*  two  decisions  went  on  the  ground  that  non- 
ith  sees,  341  and  342  could  not  be  cured  by  sec. 
n  eaeh  case  an  essential  part  of  the  by-law  had 
,  and  therefore,  as  pointed  out  by  Anglin,  J. 
no  proyision  was  made  for  holding  such  an 
ouid  tome  within  the  principle  of  the  leading 
ward  V.  Sarsons,  L.  R.  10  C.  P.  733. 

lie  effect  is  the  judgment  of  Osier,  J.A.,  in  Re 
lownship  of  Wainfleet,  28  0.  R.  464,  at  pp. 
where  the  learned  Judge  seems  disposed  to 
ride  effect  to  sec.  204  (or  as  it  then  was  sec. 
bsenations  of  Meredith,  C.J.,  in  Rex  ex  rel. 
h,  5  (X  L.  R.  at  p.  272,  2  0.  W.  R.  129,  point 
lireetion.  To  meet  this  section  it  was  strenu- 
tkat  because  there  had  been  no  valid  declara- 
d  been  no  completed  election  and  that  there- 
[jould  not  apply. 

ever,  seems  an  untenable  position.  The  elec- 
word  is  generally  understood,  had  taken  place 
ilete.  The  township  clerk  had,  no  doubt,  to  de- 
ilt  of  that  election,  but  that  was  all. 

le  formal  declaration  is  necessary  to  make  a 
,  then  the  election  of  mayor,  controllers,  alder- 
rd  of  education,  of  the  city  of  Toronto,  would 
J  city  clerk  were  by  an  unexpected  delay  of  a 
[table  to  get  here  before  noon  of  the  day  after 
>r  if  a  few  minutes  before  that  hour  he  were 
>me  paralysed  or  insane,  or  for  any  other  rea- 
ncapable  of  making  the  statutory  declaration, 
io  m.  If  the  failure  to  make  the  declaration 
hall  *'  would  render  an  election  abortive,  much 
the  omission  to  make  any  declaration  at  all. 
se  suggested  it  would  be  impossible  to  have  the 
in  time  to  comply  with  sec.  178,  either  by  man- 
Dew  appointment.  For  in  the  latter  case  by 
the  new  appointment  be  made,  assuming  even 
would  apply? 
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What  would  happen  if  the  town  hall  caught 
hour  or  two  before  noon,  so  that  it  was  then  a  glowi 
nace  or  a  mass  of  red  hot  coals? 

Or  suppose  that,  following  a  common  example,  th< 
were  all  "  to  go  on  strike  '*  on  the  morning  of  the  ap 
day.  The  only  remedy  would  seem  to  be  to  eonY( 
legislature  to  pass  an  Act  to  validate  the  elections  t 
expectedly  rendered  incomplete  and  nugatory.  Man 
similar  difficulties  might  be  suggested  if  it  was  wort 
to  do  so.  But  the  foregoing  are  perhaps  sufficient  1 
that  what  took  place  in  the  present  case  was  not  sue 
feet  as  necessarily  voids  the  election.  It  is  at  most ; 
gularity  within  the  meaning  of  sec.  204,  and  certaii 
not  be  assumed  to  have  affected  the  result  of  the  e 
There  is  no  suggestion  of  anything  of  the  sort  ha^ 
suited  from  the  declaration  having  been  made  at  McI 
instead  of  at  the  township  hall.  The  result  must  J 
have  become  known  to  the  electors,  and  any  one  inl 
could  have  taken  all  necessary  steps  and  made  all  n( 
inquiries  long  before  the  expiration  of  the  6  weeks. 

Unless  sec.  204  can  be  applied  here,  it  would  be  < 
practical  use.  No  doubt  it  was  an  irregularity  to  h 
declaration  at  any  other  place  than  the  "  town  hall.^ 
have  said  before,  those  holding  municipal  offices  an 
ing  themselves  in  these  elections  must  be  presumed  i 
the  statutor}'  requirements  as  to  these  matters;  ai 
their  plain  duty  to  see  that  these  are  carefully  and  1 
complied  with. 

While,  therefore,  the  motion  is  dismissed,  it  will  \ 
out  costs,  as  the  language  of  sec.  178  is  plain  and  < 
unambiguous,  and  should  be  obeyed  unless  and  ui 
legislature  sees  fit  to  give  the  same  power  to  chai 
place  of  making  the  declaration  that  is  given  by  s 
as  to  holding  the  meeting  for  nomination.  More  at 
will  be  paid  to  the  statutory  provisions  if  it  is  foui 
irregularities,  even  if  curable  under  sec.  204,  may 
expense  to  those  who  are  affected  by  or  responsible  fo 
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March  5th,  1907. 


TRIAL. 


LEY  V.  TOWNSHIP  OF  GAINSBORO. 

res — Controversy  as  to  Amount  Due — Excessive 
Distress — Special  Damage — Costs, 

\  recover  damages  for  an  illegal  and  excessive 
axes. 

jrmau,  K.C.,  for  plaintiff. 

llier<  K.C.,  for  defendants. 

K: — The  defendants  contended  that  the  plain- 
r  the  year  1905  were  $32;  the  plaintiff  insisted 
mid  only  be  $29.75.  The  disputed  amount  in- 
ax  and  statute  labour.  The  plaintiff  tendered 
1  was  refused,  and  on  9th  January,  1906,  the 
ed  a  pair  of  valuable  horses,  said  to  be  worth 
iietanding  that  there  were  chattels  consisting 
)\  grain,  and  the  like,  on  the  premises.  The 
deprived  of  the  use  of  his  team  for  upwards  of 
m  the  collector  abandoned  the  seizure  and 
ment  of  the  $29.75.  This,  however,  was  done 
sanction  of  the  defendants,  and  only,  as  the 
I,  to  save  further  trouble.  Mr.  Collier  con- 
the  amount  disputed  was  still  properly  due  to 
and  the  abandonment  should  not  be  taken  as 
1  that  the  seizure  was  improper  or  illegal. 

>le  to  say,  although  the  matter  is  not  free  from 
ic  defendants  had  not  the  right  to  distrain  for 
1  ain  of  opinion  that  the  seizure  was  clearly 
o  excuse  whatever  was  given  for  seizing  the 
the  plaintiff  was  using,  and  preventing  him 
s  use,  when  the  collector  could  have  seized 
Lead  of  cattle,  or  other  chattels,  which  would 
the  plaintiff  no  unnecessary  loss  or  inconven- 
hattels  seized  were  worth  more  than  10  times 
>f  taxes  claimed.  Black  v.  Coleman,  29  C.  P. 
itv  for  recovery  for  excessive  distress  although 
ma^^es  are  proved;  but  in  the  present  case  the 
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plaintiff  proved  substantial  loss  by  reason  of  this  € 
seizure.    There  was  no  inventory  or  appraisement  m 

I  think  the  plaintiff  should  recover  $75  damag 
costs  on  the  County  Court  scale,  without  set-off  to 
fendants. 


March  5t] 


DIVISIONAL  COURT. 


GODERICH  ENGINE  AND  BICYCLE  CO.  v.  ME 

Contract — Refitting  Steam  Yacht — Work  and  Ldba 
terials  Supplied  —  Action  for  Price  —  Specific 
Avthoritii  of  Agent — Quantum  Meruit — IncompU 
— Defective  Work  —  Deductions  —  Gounterclaim 
ages  for  Delay — Penalty — Interest — Costs, 

Appeal  by  defendant  from  judgment  of  Brit 
ante  1,  in  favour  of  plaintiffs  for  the  recovery  of  $ 
and  costs  in  an  action  for  the  price  of  an  engine  an( 
and  for  work  and  labour  done  and  materials  fum 
the  fitting  up  of  defendant's  steam  yacht  "  Oriana/ 

W.  N.  Tilley,  for  defendant. 

W.  Proudfoot,  K.C.,  for  plaintiffs. 

The  Court  (Meredith,  C.J.,  Anglin,  J.,  Mai 
agreed  with  the  judgment  of  Britton,  J.,  except  su 
position  of  the  boiler  in  the  boat,  as  to  which  th 
directed  that  further  evidence  should  be  taken 
Mabee,  J.,  at  the  court  house,  Toronto,  on  25th 
unless  the  parties  should  agree  to  accept  the  repoi 
expert  and  agree  upon  some  person  as  an  expert.  I 
allowed  to  enforce  their  judgment  for  the  amount  f 
Britton,  J.,  and  costs  up  to  judgment,  less  $800,  ' 
to  be  paid  into  Court  to  abide  the  result  of  the  in 
to  the  position  of  the  boiler. 

Costs  of  the  appeal  and  of  the  inquiry  and  f  urthi 
tions  reserved. 
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r,  Master.  March    6th,    1907. 

CHAMBERS. 

ERIXGTOX  V.  BANK  OF  HAMILTON. 

n  Ended  by  Conduct  of  Defendants — Question 
dion  has  Succeeded  —  Incidence  of  Costs  —  Mo- 
^ummary  Disposition. 

y  plaintiflEs  for  order  staying  action  with  costs 
iefendants. 

Smith,  for  plaintiffs. 

)sler,  for  defendants. 

ter: — This  action  was  brought  to  set  aside  a 
for  50  shares  of  stock  and  the  assignment  of 
tion  to  defendants  the  Bank  of  Hamilton. 

are  found  in  the  report  given  in  8  0.  W.  R. 
he  order  there  mentioned  was  made,  the  action 
against  the  bank.  They  filed  their  statement 
1  Tth  November,  alleging  that  on  the  previous 

re-assigned  to  the  company.    The  defendants' 

examined  on  1st  February,  and  a  few  days 
•s  moved  for  an  order  to  stay  the  action  with 

by  defendants,  under  Knickerbocker  v.  Ratz, 

idants  were  willing  that  the  action  should  be 
t  without  costs.  It  appears  that  the.  assign- 
nsferred  by  the  bank  to  the  liquidator  of  the 
)  elected  to  take  over  the  bank's  securities. 

is,  therefore,  similar  to  that  of  Hunter  v.  Town 
18  P.  R.  127,  where  the  whole  question  is  dis- 
Chancellor  and  Ferguson^  J. ;  see  especially  p. 

b  is  impossible  to  say  whether  the  action  has 
not,  and,  unless  the  parties  can  agree  as  to 

isposition  of  this  motion,  it  must  be  dismissed 
the  cause. 
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Cartwright,  Master.  March  6' 

chambers. 

NIXON  V.  MUNDETT. 

Jury  Notice — Notice  of  Trial — Close  of  Pleadmgs- 
claim — Joinder  of  IssTie — Rides  of  Court— C 

Motion  by  defendant  to  set  aside  jury  notice  a 
of  trial  as  filed  and  served  too  late. 

H.  E.  Kose,  for  defendant. 

C.  D.  Scott,  for  plaintiflf. 

The  Master: — On  19th  October  last  defendai 
ered  their  statement  of  defence  and  counterclaim, 
ther  pleadings  were  delivered  until  11th  Februa 
plaintiff  delivered  a  joinder  of  issue  and  served  th 
attacked.  It  was  argued  that  Eule  262  was  to  be 
itself,  and  that  under  it  the  cause  was  at  issue 
than  the  middle  of  November. 

In  answer  to  this,  Rule  263  was  relied  on,  ai 
said  that  unless  the  defendants  (plaintiffs  by  coue 
noted  the  pleadings  as  closed,  it  was  still  open  to 
side  to  join  issue. 

This  certainly  seems  the  more  reasonable  view, 
effect  to  both  Rules  in  cases  Hke  the  present..  It 
the  support  of  the  regulations  which  prevent  the  < 
of  the  pleadings  until  they  are  closed  either  by  i 
the  part  of  the  defendant  or  by  the  countercla 
put  in  issue,  as  was  done  here. 

It  is  really  little  more  than  a  question  of  co« 
even  if  I  thought  the  motion  was  technically  ei 
prevail,  it  would  be  proper  to  use  the  powers  givei 
353,  and,  following  the  decision  in  Qua  v.  Canadian 
the  Woodmen  of  the  World,  5  0.  L.  R.  51,  2  0. 
validate  these  notices  now  as  of  the  date  of  sei 
that  case  the  costs  would,  no  doubt,  have  to  be  to 
ing  defendant  in  any  event. 

As  it  is,  I  am  satisfied  that  the  notices  were 
time,  as  the  counterclaim  was  not  at  issue  until  th 
thereon  by  plaintiff  in  the  original  action.    I  do  no 
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uie,  16  P.  K.  330,  decides  otherwise,  and  Irwin 
P.  R.  349,  which  was  on  this  same  point,  seems 
ily  that,  had  there  been  nothing  more  than  a 
ae  on  the  counterclaim,  the  Master's  decision 
Jen  upheld.  Holding  that  the  pleadings  were 
til  11th  February,  it  follows  that  I  am  bound 
5  motion  with  costs  to  plaintiff  in  any  event. 


TRIAL. 


March  Tth,  1907. 


CAMPBELL  V.  CLUFF. 

^'all  of  Wall  of  Building  Left  Standing  after 
ngerous  Condition  —  Notice  and  Knowledge  — 
-Liability  of  Municipal  Corporation — By-laws 
T  of  Buildings — Liability  over  of  Owners  of 
■Indemnity — Municipal  Act, 

iinst  W.  H.  Cluff,  F.  H.  Cluff,  and  the  cor- 
e  city  of  Ottawa,  to  recover  damages  for  per- 
sustained  by  plaintiff  by  reason  of  the  fall  of 
city,  due  to  the  negligence  of  defendants,  as 

ierson,  Ottawa,  and  A.  W.  Greene,  Ottawa,  for 

Ueton  and  W.  Greene,  Ottawa,  for  defendants 

)p,  Ottawa,  and  T.  McVeity,  Ottawa,  for  de- 
city  corporation. 

N,  J.: — The*  defendants  the  Cluff s  were,  on 
^er,  1906,  the  owners  of  the  Gilmour  Hotel, 
building,  four  storeys  (49  feet)  high,  situated 
teat  comer  of  Bank  and  Gilmour  streets  in  the 
a.  The  hotel  fronted  to  the  east  on  Bank 
s  built  up  to  the  street  line,  so  that  the  win- 
lices  were  overhanging  the  street, 
a^ht  of  Friday  14th  September  the  hotel  was 
ire.  leaving  the  front  wall  on  Bank  street  and 
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the  walls  on  Gilmour  street  to  the  south  and  the 
the  west  at  the  rear  of  the  hotel  standing. 

The  plaintiff,  who  is  a  building  contractor,  wag 
morning  of  9th  October  a  passenger  in  a  car  of  th( 
Street  Railway  Company,  then  passing  south  on  Bar 
and,  when  opposite  the  ruins  of  the  Gilmour  H( 
wall  then  standing  on  Bank  street  fell  and  crushe 
car  and  severely  injured  his  vertebra  and  ligamc 
rounding  it,  from  the  effects  of  which  he  had'no 
time  of  the  trial  fully  recovered.  There  was  also  a 
sive  scalp  wound,  extending  from  the  crown  of  1 
downwards  across  the  forehead,  laying  bare  the  s 
its  entire  length,  leaving  a  wide  scar  over  the  f  oreh 

The  corporation  had  many  years  ago  passed  i 
(No.  1079),  the  sections  of  which  necessary  to  be  co 
are: — 

"  93.  Whenever  any  building  in  the  said  city  is 
son  of  age,  fire,  accident,  or  from  any  other  caiise,  i: 
of  falling  .  .  .  and  endangers  the  surrounding 
or  the  lives  of  the  citizens,  it  shall  be  the  duty  of 
inspector  of  buildings  to  notify  the  owner  .  .  . 
the  same  at  once  in  a  safe  condition  to  guard  againe 
dangerous  accident,  and  if  such  owner  .  .  .  for 
after  the  receipt  of  such  notice,  neglects  to  com 
such  notice,  he  shall  be  subject  to  the  penalties 
by-law,^'  etc. 

"  95.  The  inspector  of  buildings,  besides  proseci 
owner,  .  .  .  for  each  and  every  offence  under  1 
last  preceding  sections,  before  or  after  any  one  or  n 
victions,  may  take  down  and  remove,  at  the  expem 
owner,  every  building  or  erection  or  any  part  there 
may  be  put  up  or  may  be  contrary  to  the  provision 
by-law,  or  which  may  have  become  unsafe  or  dan^ 
aforesaid  from  any  cause  whatsoever,  but,  except 
of  emergency,  the  inspector  of  buildings  shall  give  * 
notice  to  the  owner,  agent,  or  person  in  charge  oi 
session,  but,  if  the  owner  or  agent  cannot  be  f ou 
notice  may  be  given  by  posting  up  such  notice  on  t 
ing  or  section  intended  to  be  removed  or  taken  do 

Abraham  Pratt  was  appointed  building  inspects 
council.  On  the  morning  after  the  fire,  S.  J.  Dav 
alderman,  who  had  a  lengthened  experience  as  a  bu 
contractor,  went  to  the  scene  of  the  fire — to  see 
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^t>  were  protected — where  he  met  Mr.  Pratt,  the 
i<3  the  defendant  W.  H.  Cluff,  to  whom  he  ex- 
opinion  that  the  walls  were  in  a  dangerous  con- 
hoiild  be  taken  down.  Cluff  replied  that  they 
eavy  extension  ladder  against  the  east  wall  and 
h  it  over,  but  could  not.  Davis  suggested  that 
Ltime  the  wall  should  be  braced  or  shored  up, 

have  been  done  in  2  or  3  days;  but  that  was 
ed.  He  thought  the  walls  were  in  a  bad  cpn- 
e  tire  had  been  a  very  fierce  one  and  the  bond 
ich  are  put  every  4  or  5  feet  along  the  wall  to 
ipping  to)  had  been  burned  to  a  considerable 
therefore  weakened  the  wall.  There  was  also 
k  at  the  window  in  the  front  at  the  corner  of 
rilmour  streets  extending  from  the  top  of  the 
:he  top  of  the  cornice     .     .     .     which  greatly 

strength  of  the  wall  at  that  corner. 
r,  tlie  city  engineer,  considered  the  walls  to  be 
nis  condition,  and,  under  instructions  from  the 
on  Monday  17th  and  Tuesday  18th,  and  with 
:e  of  the  fire  brigade,  took  down  the  walls  on 
*et,  which  is  to  the  south,  and  the  rear  wall  of 

the  west.  He  advised  the  taking  down  of  the 
ourth  storeys  of  the  Bank  street  wall,  as  he 
top  storey  would  fall  with  a  high  wind.  .  .  . 
TBed  Judge  then  si;ated  the  effect  of  the  evid- 
ral  witnesses,  and  proceeded : — ] 

no  question  on  the  evidence  that  the  Bank 
which  caused  the  injur}'  to  the  plaintiff,  was 
nd  was  likely  to  be  blown  down  by  a  high  wind 
d  up,  and  the  Cluff s  were  not  only  told  this  by 
thers,  but  recognized  it  themselves,  for  W.  H. 
'rovost  on  Monday  the  17th  that  he  intended 

to  shore  up  that  wall.  Between  Tuesday  the 
iturday  the  21st  W.  H.  Cluff  said  to  Pratt,  in 
esence,  that  the  fourth  storey  would  have  to 
And  on  the  22nd  he  was  notified  by  Pratt  to 
iie  third  and  fourth  storeys  of  that  wall.  From 
oming  15th  September,  after  the  hotel  had 
ed,  until  the  9th  October,  when  plaintiff  was  in- 
,Ys  had  elapsed,  and,  although  the  Bank  street 
ave  been  shored  up  in  3  or  4  days,  and  so  have 
comparatively  safe,  no  effort  whatever  was  made 

secure. 
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There  was,  I  consider,  gross  negligence  on  the 
the  defendants  the  Cluffs  in  leaving  the  wall  in  ths 
tion  after  such  repeated  warnings. 

The  wind  on  the  morning  of  9th  October  was  V€ 
but,  according  to  the  evidence  of  some  of  the  w 
these  high  winds  are  not  infrequent.  If  the  city  i 
had  acted  promptly  according  to  the  terms  of  the 
and  taken  down  the  third  and  fourth  storeys  of  tl 
street  wall  when  the  Gilmour  street  wall  was  take; 
or  if  the  defendants  the  Cluflfs  had  been  vigilant 
their  duty,  and  shored  up  or  taken  down  the  two  toj 
of  that  wall,  plaintiff  would  not  have  been  injure 

It  was  held,  as  early  as  1704,  in  Eegina  v.  Watts 
357,  that  an  indictment  was  good  against  a  tenani 
for  not  repairing  a  house  standing  upon  the  highwa 
was  ruinous  and  like  to  fall  down,  which  the  d( 
occupied,  for  as  occupier  he  was  answerable  to  the 
for  the  house  was  a  nuisance  as  it  stood,  and  the 
ing  the  house  in  that  condition  is  a  continuing  nui 

Where  the  walls  of  a  church  edifice  belonging  t 
gious  corporation  were  negligently  permitted  to  sta 
the  rest  of  the  building  had  been  destroyed  by  fir< 
part  of' the  wall  afterwards  fell  upon  a  person  while 
along  the  street,  it  was  held  that  the  corporation  we 
to  respond  in  damages  for  the  injury:  Church  of 
cension  v.  Buckhart,  4  Hall  (Sup.  Ct.  IN'.Y.)  193; 
Mullen  V.  St.  John,  57  N.  Y.  567,  it  was  held  that  tl 
of  a  building  adjoining  a  street  or  highway  is  unde] 
obligation  to  take  reasonable  care  that  it  is  kept  ii 
condition,  so  that  it  shall  not  fall  into  the  street  or 
and  injure  persons  lawfully  there.  ^^From  the  ha 
of  such  an  accident,  in  the  absence  of  explanator}' 
stances,  negligence  will  be  presumed,  and  the  bi 
upon  the  owner  of  shewing  the  use  of  ordinary  care. 

By  sec.  606  of  the  Municipal  Act,  K.  S.  0.  1897 
"  every  public  road,  street  .  .  .  shall  be  kept  i 
by  the  corporation,  and  in  default  to  so  keep  in  re 
corporation  shall  be  responsible  for  all  damage  susti 
reason  of  such  default,^'  etc. 

And  by  sec.  609  (1),  in  case  an  action  is  brought 
the  municipality  to  recover  damages  by  reason  of 
st ruction,  excavation,  or  opening,  or  to  recover  < 
sustained  by  reason  of  any  negligent  act  or  omissioi 
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than  a  servant  or  agent  of  the  municipal  eor- 
corpo  ration  shall  have  a  remedy  over  against 

T  and  may  enforce  payment  accordingly  of  the 
coets^,  if  any,  which  the  plaintiff  in  the  ac- 

jver  against  the  municipal  corporation. 

unicipal  corporation  shall  be  entitled  to  such 
in  the  same  action,  if  the  person  is  made  a 
action,  and  if  it  is  established  in  the  action 
e  person  that  the  damages  were  sustained  by 
1  obstruction,  excavation,  etc.,  as  aforesaid, 
,  ]eft,  or  maintained  by  the  person,  and  the 
ge  upon  the  trial  of  the  action  may  order  costs 
or  to  any  of  the  parties  thereto. 
>arty  notice  was  given  by  the  defendants  the 
}f  Ottawa  to  the  defendants  the  Cluffs,  claim- 
y  in  respect  of  the  claim  of  the  plaintiff,  on 
bat  their  neglect  to.  remove  the  wall  which  fell 
e  of  the  plaintiff's  injury. 
5G  of  the  Municipal  Act  provides  that  the  coun- 
by-laws  "for  preventing  and  abating  public 
And  BL*ct5.  93  and  95  of  by-law  No.  1079  were 
srering  the  inspector,  acting  on  behalf  of  the 
to  abate  a  nuisance,  by  authorizing  him  to 
erection  which  has  become  unsafe  and  danger- 
rrounding  property  or  the  lives  of  the  citizens. 
1  V.  Broadway  Foundry  Co.,  87  Mo.  321,  it  was 
he  never  it  is  discovered  by  the  officers  of  a  city 
Lire  eicista  on  the  side  of  its  street  in  so  unsafe 
ts  to  endanger  the  safety  of  persons  using  the 
omes  the  duty  of  the  city  either  to  remove  or 
1  the  city  cannot  relieve  itself  of  this  duty  by 
'  providing  that  the  mayor  shall  require  the 
building  to  have  the  same  secured  or  removed 
p  fixed  in  the  ordinance,  and  on  his  failure  to 
le  city  shall  perform  the  duty." 
iley  V.  City  of  Kansas,  87  Mo.  103,  it  was  held 
ie  duty  of  a  city  to  keep  its  streets  in  a  reason- 
dition  for  persons  travelling  thereon,  and  this 
tends  to  an  unsafe  wall  standing  by  the  side 
after  notice  of  such  fact."  See  also  Parker  v. 
a.  725.  ^ 

ely  on  its  being  recognized  by  the  inspector 
k  street  wall  was  a  menace  to  the  public  using 
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the  street,  and  therefore  a  nuisance,  it  was  the  du 
inspector,  when  the  owners  of  the  property  did  no 
with  his  demand  to  take  down  the  third  and  fourt 
of  the  Bank  street  wall,  to  act  under  the  authoril 
by-law  and  carry  out  the  work  himself. 

I  must  hold  both  the  defendants,  the  corporatic 
city  of  Ottawa  and  the  Cluffs,  liable  for  the  in; 
tained  by  the  plaintiff,  and  I  assess  the  damages  at  ^ 

1  direct  that  judgment  be  entered  for  the  plain 
30  days  against  the  defendants  the  corporation  of 
of  Ottawa  for  $800  with  costs;  and  that  said  corpo] 
have  judgment  entered  in  their  favour  at  or  after 
of  the  entry  of  such  judgment  against  them  by  tl 
tiff,  to  recover  over,  from  the  defendants  W.  H.  ( 
F.  H.  Cluff,  the  amount  of  the  judgment  and  cof 
entered  for  the  plaintiff  against  the  defendants  th 
ation  of  the  city  of  Ottawa,  together  with  their  o 
of  defending  this  action. 


Mabee,  J. 


March  8i 


WEEKLY  COURT. 

Ee  cleary  and  township  of  NEPE 

Municipal  CorporcUions  —  Local  Option  By-law  —  1 
Quash  —  Adoption  by  Electors  —  Three-fifths  Mi 
Compuiation — Rejected  or  Uncounted  BaUots  i 
Considered — Illegal  Votes — Going  behind  Voters 
Effect  on  By-law, 

Motion  to  quash  a  local  option  by-law  of  the  tov 
Nepean. 

Gordon  Henderson,  Ottawa,  and  D.  H.  McLean, 
for  applicant. 

W.  Greene,  Ottawa,  for  respondents. 

Mabee,  J. : — The  electors  of  the  township  of  N 
7th  January  voted  upon  a  local  option  by-law, 
result,  as  appears  in  the  certificate  of  the  townsb 
dated  9th  January,  that  995  votes  were  polled,  th< 
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by-law,  391  against,  and  17  rejected  ballots.  A 
had  before  the  County  Court  Judge,  and  his 
[  25th  January  gives  589  for  the  by-law,  392 
rejected  or  uncounted  ballots  20;  thus  giving 
I  majority  of  197.  Three-fifths  of  the  ballots 
Id  be  588  3-5,  so  the  by-law,  having  589  in  its 
Lved  "  the  approval  of  at  least  three-fifths  of 
voting  thereon  "  (6  Edw.  VII.  ch.  47,  sec.  24, 
inless  the  20  uncounted  ballots  are  to  be  taken 
ration  in  computing  the  number  '^  of  the  elec- 
hereon  "  mentioned  in  the  section.  The  by-law 
)a8sed  by  the  council  on  4th  February. 

ground  of  attack  argued  by  Mr.  Henderson  was 
not  received  the  approval  of  three-fifths  of 
voting  upon  it,  and  so  should  not  have  been 
i  by  the  council. 

jons  are  advanced  for  this  contention,  the  iirst 
he  20  uncounted  ballots  should  be  considered, 
>nd,  that  certain  persons  voted  who  clearly  had 
3o  so. 

to  the  20  rejected  ballots.  It  was  stated  upon 
it  that  some  of  these  ballots  were  blank,  and 
marks  that  compelled  their  rejection,  but  I  do 
lis  is  material,  as  I  am  of  the  opinion  that  the 
uncounted  ballots  cannot  be  considered  in  as- 
tie  number  of  electors  voting  on  the  by-law.  I 
liose  whose  ballots  count  for  or  against  can  be 
IS  voting.  Some  may  have  tried  to  vote,  but 
lir  attempt.  These,  I  think,  cannot  be  regarded 
as  votes  "  upon  such  by-law."  I  agree  with  the 
Morgan,  Co.C.J.,  in  Re  Weston  Local  Option 
I  250. 

is  to  the  illegal  votes.  The  material  shews  that 
aration  of  the  voters'  lists  a  large  number  of 
nen  appear  thereon  as  voters,  and  the  affidavit 
derson  shews  that  upon  his  inspection  of  the 
pon  the  scrutiny  before  the  County  Court  Judge 
at  5  of  these  ladies  voted,  and  that  he  has  rea- 
ve that  a  more  careful  examination  would  shew 
also  voted,  or  9  in  all;  the  names  are  mentioned 
ftvit,  and  the  different  polling  divisions  where 
ire  given.  These  statements  are  not  denied  by 
ents,  and  the  township  clerk  makes  an  affidavit 
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in  which  he  states  that  he  prepared  the  lists  \i 
utmost  care,  and,  if  there  were  mistakes^  they  arc 
accident,  and  that  he  acted  in  the  utmost  good  i 
accept  these  statements,  but  the  fact  remains  i 
accident,  in  so  far  as  the  lists  were  concerned,  5 
and  probably  9  voted  who  had  no  right  to  vote; 
question  for  consideration  is,  what  effect,  if  any, 
upon  the  by-law? 

Mr.  Greene  contended  that  the  voters'  lists  we 
and  that  the  Court  could  not  enter  upon  consider 
the  question  as  to  whether  persons  voted  who  had  ] 
to  vote. 

In  Ee  Leahy  and  Village  of  Lakefield,  8  0.  W. 
it  is  said :  "  Five  tenants  voted  who  had  no  right 
because  they  had  not  been  resident  within  the  mun 
for  one  month  before  polling  day.  That  is  not 
verted,  and,  no  doubt,  these  5  tenants  improper!] 
and  if  a  sufficient  number  of  such  tenants  to  have 
the  result  had  voted,  although  it  is  impossible  to  te 
way  they  voted,  it  would  have  been  necessary  to  s 
the  by-law;  however  if  all  the  5  votes  are  struck  < 
would  result  only  to  reduce  the  majority  to  36.^^ 

In  Ke  Young  and  Township  of  Binbrook,  31  0. 
the  Court  went  behind  the  voters'  lists  and  took  ii 
sideration  some  80  persons  entitled  to  vote,  and 
names  had  been  left  off  the  lists  by  the  clerk  u] 
assumption  that  they  were  not  entitled  to  vote. 

In  Ke  Dillon  and  Village  of  Cardinal,  10  0.  L. 
5  0.  AV.  R.  653,  750,  affidavits  were  received  as  tc 
votes  cast  and  the  same  was  done  in  In  re  Salter  and 
ship  of  Beckwith,  4  0.  L.  R.  51,  1  0.  W.  E.  266. 

In  the  Dillon  case  Mr.  Justice  Magee  says :  ^'  A  d 
obtained  by  illegal  votes  does  not  present  itself  as  nc 
an  illegality  such  as  the  statute  contemplates  as  a 
for  quashing.'^     If  this  be  right,  the  voters'  lists 
final,  and  the  Court  must  consider  the  legality  of  tt 
that  are  questioned.    See  also  Ee  Gerow  and  Town 
Pickering,  12  0.  L.  E.  545,  8  0.  W.  E.  356,  497, 
Sinclair  and  Town  of  Owen  Sound,  12  0.  L.  E.  488, 
E.  239,  298,  460,  974. 

Of  course,  it  was  not  argued  that  these  ladi 
the  right  to  vote.     I  am  bound  by  the  foregoing 
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iuded,  I  think,  from  holding  that  it  is  not 
applicant  to  quash  a  by-law  to  shew  that 
s-ere  cast. 

under  the  saving  clause  of  the  Act  the  by- 
be  quashed  unless  the  illegality  or  irregu- 
i   the   result. 

esult  in  this  case  affected  by  reason  of  these 
its  having  been  received  and  counted?  It  is 
the  Court  to  say  it  was  not  affected.  If  these 
be  deducted  from  the  589  who  voted  in  favour 
,  then  three-fifths  of  the  electors  voting  have 
of  the  by-law.  In  Ke  Leahy  and  Village  of 
illegal  votes  were  deducted  from  the  votes 
the  by-law;  the  same  course  was  taken  in  Ee 
)wnship  of  Pickering,  as  well  as  in  Re  Sinclair 
Owen  Sound,  the  last  two  cases  being  decisions 
Courts.  Upon  the  strength  of  these  authori- 
*  alternative  but  to  say  that  there  were  5  illegal 
ich  must  be  deducted  from  the  589  favourable 
,  thus  defeating  it  because  it  has  not  received 
>f  three-fifths  of  the  electors  voting. 

nust  go  quashing  the  by-law  with  costs. 


March   8th,   1907. 


WEEKLY  COURT. 


OTTAWA  CEMENT  BLOCK  CO. 

MACOUN'S  CASE. 

Vinding-up  —  Secretary'Treasurer  — Claim  for 
nd  Expenses — Contributory — Shares — Payment 
-Authority — Freferencc. 

Macoun  from  report  of  local  Master  at  Ottawa 
for  which  are  reported  ante  305),  placing  the 
m  the  list  of  contributories  of  the  company 
wing  upon  stock  subscribed,  and  refusing  him 
w.B  so.  9— 28 
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the  right  to  set  off  against  such  unpaid  subscriptic 
alleged  to  be  due^  to  him  by  the  company. 

N.  G.  Guthrie,  Ottawa,  for  appellant. 

Harold  Fisher,  Ottawa,  for  the  liquidator. 

Mabee,.  J.: — The  proceedings  are  under  the  1 
Winding-up  Act,  and  the  winding-up  order  was 
31st  March,  1906.. 

The  appellant  had  subscribed  for  11  shares  of  ; 
and  at  the  date  of  subscription  paid  $275,  and  on 
her,  1905,  the  balance  of  $275  had  been  called  u 
directors  of  the  company,  and  was  payable  on  10  th 
so  that  from  that  date  the  appellant  was  a  debt^ 
company,  and  the  latter  had  a  right  of  action  agj 
for  the  recovery  of  the  $275. 

The  appellant  was  the  secretary-treasurer  of 
pany,  and  on  31st  December,  1905,  in  the  compa 
book  entered  to  his  credit  for  services  rendered  tt 
$275,  thereby  shewing  his  stock  as  having  been  p 
full,  and  the  Master  has  found  that  at  that  date 
pany  owed  the  appellant  for  moneys  he  had  pro] 
bursed  for  the  company  the  sum  of  $271,  but  car 
conclusion  that  the  appellant  had  no  authority  to 
entry  as  a  payment  by  him,  that  the  company 
insolvent,  and  that  the  making  of  the  winding-up 
prived  the  appellant  of  his  right  of  set-off. 

The  evidence  shews  that  the  appellant  had  pa 
his  own  pocket  certain  moneys  that  as  secretary-tre 
would  presumably  have  paid  out  of  the  compan} 
had  there  been  such  on  hand  from  time  to  time;  he 
to  one  of  the  company's  clerks  upwards  of  $150  i 
his  stenographer  did  work  for  the  company,  and  '. 
tioned  the  salary  between  himself  and  the  comji 
head  office  of  the  company  was  in  the  office  of  the  i 
and  he  apportioned  the  rent  between  himself  and 
pany;  these  items  and  a  few  smaller  sums  of  stm: 
acter  made  up  the  $271.06  which  had  been  disburs 
end  of  the  year.  Had  the  appellant  made  these 
from  time  to  time  out  of  the  funds  of  the  compi 
w^ould  have  been  properly  made,  and  I  think,  as  i 
treasurer,  would  have  been  within  his  authority 
The  course  taken  by  him  of  paying  them  himself,  a 
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n  the  cash  book  by  crediting  himself  against 
g  by  him,  I  see  no  objection  whatever  to.  The 
October  by  the  directors  required  payment  to 
IS  secretary-treasurer;  suppose  he  had  paid  the 
company  in  one  sum,  his  liability  would  have 
1 :  ini^tead  of  doing  so,  he  paid  at  various  times 
uins  upon  account  of  the  company  $271.06, 
lit  thereof,  and  making  a  charge  against  the 
e  end  of  the  year.  I  think  this  was  a  good  pay- 
It  need  not  be  regarded  necessarily  as  a  set- 
upheld  as  a  payment  by  the  appellant  to  the 
71M  upon  the  $275  call. 

credited  himself  oh  the  company^s  books  from 
s  he  made  these  payments,  the  $275  owing  for 
vuuld  clearly  have  been  reduced  from  time  to 
jLmis  sums  so  paid,  and  credited,  and  I  do  not 
ict  is  in  any  way  different  by  reason  of  his 
the  end  of  the  year  and  making  the  credit  at 

arse,  all  proceeds  upon  the  absolute  good  faith 
tion,  and  there  is  nothing  in  the  evidence  to 
H  it  suggested  upon  the  argument,  that  the 
^ctmg  otherwise.  This  adjustment  of  the 
books  of  the  company  was  made  three  months 
idiujg-up  order,  and  his  payments  were  made 
ny  in  the  regular  course  of  its  affairs.  This 
'Bcribes  these  payments  as  for  '"  services/^  but 
alter  the  nature  of  the  payments,  which  have 
'  the  Master  to  have  been  as  mentioned.  In 
ated,  there  is  no  necessity  for  considering  the 
winding-up  order  upon  the  general  right  of 


I  should  be  allowed  with  costs,  and  the  appel- 
n  the  list  of  contributories  for  $3.94,  instead 
his  claim   as   a   creditor   will   be  reduced  by 

lant  should  also  have  his  costs  of  opposing  be- 
^T  the  attempt  to  place  him  on  the  list. 
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Brixton,  J. 


March  8- 


WEEKLY   COURT. 


Re  TOWjST  of  BEELIN  AND  BERLIN  AND  ' 
LOO  STREET  R.  W.  CO. 

Street  Railways — Municipality  Assuming  Ownershii 
— Value  of  Railway — Franchises  and  Privileg 
ciple  of  Valuation — Addition  of  Percentage  to 
Found — Expiry  of  Time  for  Assuming  Owner; 
toppel  by  Proceeding  with  Arbitration. 

Motion  by  the  Berlin  and  Waterloo  Street  Raih 
pany  to  set  aside  an  award  of  3  arbitrators,  da 
December,  1906,  awarding  to  the  railway  coinpan^ 
for  their  railway  and  property,  or  to  increase  the 
or  to  revoke  the  submission,  or  for  some  order  b 
relief. 

H.  J.  Scott,  K.C.,  for  appellants. 

H.  L.  Drayton  and  J.  A.  Scellen,  Berlin,  for 
corporation. 

Britton,  J.: —  .  .  .  Upon  a  special  ease  s 
the  arbitrators  for  the  opinion  of  the  Court,  Mj 
J.,  decided  that  sec.  65  of  6  Edw.  VII.  ch.  31  (0.) 
the  repeal  of  R.  S.  0.  1897  ch.  208,  as  affecting  th 
reference,  and  further  that  the  parties  are  boun< 
agreement  between  them  dated  21st  June,  1906. 
Town  of  Berlin  and  Berlin  and  Waterloo  Street  R 
8  0.  W.  R.  284. 

That  decision  is  binding  upon  me.  Upon  the  i 
nothing  was  abandoned,  and  every  objection  was 
presented. 

The  main  contention,  as  I  regard  it, 'presented, 
the  appellantvS  were  entitled  as  part  of  the  value 
railway  and  as  part  of  the  property  used  in  co 
therewith,  to  the  franchises,  operating  agreeme 
other  contract  privileges  and  benefit?  incidental  tj 

It  was  conceded  upon  the  argument  that  the  a 
cannot  succeed  unless  thi6  case  is  distinguished  on  ] 
or  by  reason  of  the  difference  in  the  Acts  whicli 
from  Stockton  and  Middleboro  Wat^r  Board  v.  Kir 
Local  Board,  [1893]  A.  C.  444  (House  of  Lords). 
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tockton  case  the  special  Act  provided  "  that 
tired  by  the  sanitary  authority  of  any  such  out- 
ct,  the  board  should  sell  to  such  sanitary 
le  mains,  pipes,  and  fittings  belonging  to 
thin  that  district,  at  a  price  to  be  fixed,  in  de- 
ement,  by  an  arbitrator,  and  after  such  sale  the 
I  cease  to  supply  water  within  the  district/^ 
that  upon  the  true  construction  of  the  special 
•d  "  price ''  meant  price  and  not  compensation, 
fixing  the  price  the  basis  of  calculation  should 
he  value  of  the  mains,  pipes,  and  fittings  re- 
ELut  in  situ,  capable  of  earning  a  profit,  and  that 
>r  must  not  include  in  fixing  compensation  to 
lything  for  the  loss  of  the  right  to  supply  water, 
utlying  district. 

rgued  that  in  the  Stockton  case  the  question 
sale  and  purchase,  and  that  by  sec.  41  of  ch. 
>.,  there  is  no  right  given  to  the  municipality  to 
obligation  on  the  part  of  the  railway  company 
it  is  here  an  assuming  "  the  ownership  of  the 
1  all  real  and  personal  property  in  connection 
rking  thereof,  on  payment  of  the  value  thereof 
mined  by  arbitration.'' 

is  any  distinction  between  purcha.*iing  and  as- 
ownership  of  any  property,  I  do  not  think  it 
^termining  the  question  of  what  the  municipal- 
urchasing,  or  upon  assuming  the  ownership,  is 
The  municipality  is  to  pay  the  value  of  the 
I  all  real  and  personal  property  in  connection 
rking  of  it.    How  is  this  value  to  be  ascertained? 

Dsaction  is  practically  one  of  purchase.  Section 
ct  (eh.  208,  R.  S.  0.  189:),  dealing  with  the  ca,<e 
company's  line  or  lines  is  or  are  situated  in  two 
iinicipalities,  and  that  is  the  present  case,  gives 
licipality  in  which  is  the  greater  mileage  "  the 
ercise  the  power  of  purchase  herein  conferred/' 
»  that  "  the  corporation  purchasing  shall  there- 
68  all  the  powers  and  authority  theretofore  en- 
le  company .''  Again,  sec.  45  speaks  of  the  muni- 
ration  purchasing,  and  gives  power  to  "  transfer 
o  its  railway  lines  or  any  of  them,  and  the  whole 
t  of  the  plant  of  the  railway,  to  any  railway  com- 
)rized'  to  operate  a  railway,''  subject  again  to  the 
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provisions  of  sec.  41  a^  to  such  railway  being  assume 
municipal  corporation  entitled  under  that  section. 

Before  the  arbitrators  Mr.  Kappele  contended  i 
was  a  sale  of  the  railway — a  sale  of  it  as  a  going  cone 

In  City  of  Kingston  v.  Kingston  Light,  Heat,  and 
Co.,  3  0.  L.  E.  637,  1  0.  W.  K.  194,  5  0.  L.  R. 
0.  W.  R.  55,  affirmed  by  the  Privy  Council  20th  April 
the  words  "  all  the  works,  plant,  appliances,  and  pi 
of  the  company  used  for  light,  heat,  and  power  pu 
both  gas  and  electric,''  were  held  not  to  include  an 
"  for  the  value  of  the  earning  power  or  franchise 
company." 

In  Edinburgh  Street  Tramway  Co.  v.  Lord  Pro\ 
Edinburgh,  [1894]  A.  C.  456,  the  decision  was  reall] 
the  following  words,  "  shall  sell  to  them  their  under 
or  so  much  of  tlie  same  as  is  within  such  district,  upon 
of  paying  the  then  value  of  the  tramway  an^  all  lands, 
ings,  works,  material,  and  plant  of  the  promoters  si 
to,  and  used  by  them  for,  the  purposes  of  their  under! 
within  such  district.^'  As  I  read  that  case,  the  dn 
would  have  been  the  same  if  the  words  in  brackets 
Act,  which  I  have  left  out,  were  not  there  at  all. 

It  was  held  that  the  word  "  tramway  ''  w^as  used 
Act  as  meaning  the  structure  laid  down  on  the  hit 
and  nothing  more;  therefore  the  value  of  the  tramway 
be  measured  by  what  it  would  cost,  at  the  date  of  th 
to  construct  the  lines,  subject  to  deduction  for  "' 
c-iation,  and  that  rental  value  must  not  be  taken  int 
sideration.^' 

The  elaborat<?  judgments  in  that  case  cover  the 
ground,  but  I  do  not  need  to  make  further  citations 
from.  On  principle  I  am  unable  to  distinguish  it  fro 
present  case.  The  arbitrators  were  right  in  valuing 
railw^ay  as  being  a  railway  in  use,  and  capable  of  bein 
and  operated  as  a  street  railway."  In  that  sense  th 
way  was  considered  a^^  a  "  goingj  concern,"  but,  apar 
that,  nothing  was  allowed  for  the  value  of  any  privil 
franchise  in  Berlin  or  Waterloo.  The  arbitrators  d( 
to  adopt,  a.s  the  principle  of  valuation,  the  capitaliza 
the  net  earning  power  of  the  railway. 

In  my  opinion,  the  arbitrators  were  right  in  dc 
last  mentioned,  and  they  were  also  right  in  refusing 
10  per  cent,   to  the  value  found.     TTIiere  is  no   au 
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the  statute  applicable  in  this  case,  or  under 
Qt  between  the  municipality  and  company,  to 
ddition. 

ount,  the  arbitrators  appear  to  have  gone  very 
refully  into  the  matter.  The  evidence  is  very 
and  there  is  not  as  to  any  particular  item  or 
ng  upon  which  I  can  disturb  the  findings, 
illants  object  that  the  time  within  which  the 
rporation  of  the  town  of  Berlin  were  to  assume 
ip  of  the  property  intended  to  be  affected  by 
I  ad  expired  before  the  publication  of  the  said 

Hants  are  not  in  a  position  to  urge  this  objec- 
present  application,  if  at  all.  They  went  on 
tion  proceedings  down  to  the  making  of  the 
ist  deal  with  the  objections  as  objections  to  an 
in  due  course  and  as  authorized  by  the  Act. 
jllants  are  not,  in  my  opinion,  entitled  to  suc- 

ismissed  with  costs. 


Master. 


March  9th,  1907. 


CHAMBERS. 

MORENCY  V.  WILGRESS. 

n  for  Defamation — Defence — (Money  Paid  into 
mendment, —  Subsequent  Acceptance  by  Plaintiff 
f  Paid  in, 

y  plaintiff  for  an  order  allowing  him  to  take 
the  $25  paid  in  by  defendant  with  the  state- 
mce,  and  for  the  costs  of  the  action. 
5  are  stated  in  the  report  of  a  previous  motion, 

ement  of  defence,  after  the  order  then  made, 
L  by  setting  up  sees.  13  and  16  of  the  Libel  Act. 

O'Connor,  for  plaintiff. 

les,  for  defendant. 
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The  piaster: — Plaintiff,  being  confronted  with 
defences,  now  wishes  to  be  in  the  same  position  as  : 
still  able  to  avail  himself  of  Enles  423  and  424. 

If  the  action  proceeds,  then  the  costs  of  the 
motion,  with  all  costs  either  lost  or  incurred  by  i 
the  amendment  of  the  statement  of  defence,  will  be 
tiff  in  any  event.  Tliat  is  the  utmost  that  can  be 
him.  If  he  should  fail  at  the  trial,  defendant's  gen 
would  far  exceed  those  of  the  order  to  amend. 

The  present  motion  is  tantamount  to  a  confee 
the  action  cannot  succeed;  or,  if  not  going  to  tha 
is  an  election  to  be  content  with  the  $25  if  plaintil 
that  with  costs.  The  question  to  be  determined  is 
this  can  be  done,  and  if  not  what  is.  the  utmost  n 
can  be  given  to  plaintiff. 

Counsel  for  defendant  is  willing  that  the  actic 
be  dismissed  without  costs,  and  that  the  $25  be 
him.    He  thinks  this  even  a  generous  offer  on  his 

Had  the  facts  been  made  known  to  the  plead 
time,  sec.  13  would  have  been  set  up  at  first.  S 
could  not  have  been  pleaded  earlier,  as  the  necesj 
only  came  to  defendant's  knowledge  on  plaintiff' 
ation  for  discovery.  But  sec.  16  would,  no  doubt,  ] 
allowed  to  be  set  up,  even  at  the  trial,  on  proper  t 

It  was  not  through  any  fault  of  plaintiff  that  s< 
not  set  up  at  first,  and,  as  I  said  before  (see  ant^ 
"  he  is  entitled  to  be  in  as  good  a  position  as  if  the 
statement  of  defence  had  been  delivered  at  first, 
declined  to  allow  the  original  pleas  to  be  withdraw 
reason.  If  that  is  the  right  position^  of  the  par 
defendant  admits  that  he  wrongfully  defamed  pla 
pays  into  Court  $25  as  ample  satisfaction,  and  set 
he  has  published  what  may  fairly  be  styled  ^'  a  con 
abject  apology."  He  is  now  allowed  to  plead  sec. 
This  being  done,  plaintiff  does  not  feel  disposed 
a  trial,  with  the  possibility  of  getting  larger  dan 
the  probability  of  having  his  action  dismissed. 

He  therefore  asks  to  be  allowed  to  discontinu 
his  costs  to  date,  and  take  out  the  $25.    Unless 
this,  he  is  not  "  in  as  good  a  position  as  if  the  an 
fence  had  been  pleaded  at  first."     From  which 
that  plaintiff  is  entitled  to  the  order  asked  for. 
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(To  AND  IHOLUDINO  MaROH  16TH,  1907). 


TORONTO,   MARCH  21,    1907. 


No.  10 


March  8th,  1907. 

chambers. 

IBSTER  V.  CONSUMERS'  GAS  CO. 

lODDS  V.  CONSUMERS'  GAS  CO. 

IILLS  V.  CONSUMERS'  GAS  CO. 

EARD  V.  CONSUMERS'  GAS  CO. 

of  Actions  —  Application  of  Common  Defend- 
'rial  of  Test  Action  or  Actions  to  be  Tried  to- 


J  defendants  from  order  of  Master  in  Chambers, 
>missing  defendants'  motion  for  an  order  con- 
e  actions. 

eer,  for  defendants. 

Pherson,  for  plaintiffs. 

J.,  allowed  the  appeal,  set  aside  the  Master^s 
rdered  that  plaintiffs  might  elect  which  of  the 
any,  they  would  have  tried  as  a  test  action  to 
ability  of  defendants  for  damages:  that,  in  the 
intitfs  electing  to  have  a  test  action  tried,  the 
e  remaining  3  actions  should  be  bound  by  the 
B  test  action;  that  all  further  proceedings  in 
?,  except  the  test  action,  should  he  stayed  until 
ould  be  given  in  the  test  action;  that,  in  the 

.F.  NO.  10  -29 


Digitized  by  ^ 


418 


THE   ONTARIO    WEEKLY  REPORTER. 


event  af  plaintiflEs  electing  to  have  a  test  action 
costs  of  the  trial  thereof  should  be  apportione 
among  the  4  actions;  that,  in  the  event  of  the  jt 
test  action  assessing  damages,  the  other  3  actions 
tried  by  separate  juries  on  the  question  of  dam; 
that,  in  default  of  plaintiffs  electing  to  have  a  t 
tried,  the  4  actions  should  be  tried  together,  with 
Costs  of  appeal  and  motion  below  to  be  costs  in  i 


Cartwright,  Master.  March  11 

chambers. 

FALLIS  V.  WILSON. 

Attachment  of  Debts — Salary  of  Policeman — Service 
ing  Order  on  Treasurer  of  Municipality — Chequ 
ary  Made  out  before  Service — Becall  before  Deliver 
meni  Debtor — Payment  of  Salary  before  it  is 
Debt  Due  when  Service  Made. 

Motion  by  a  judgment  creditor  to  make  ab 
attaching  order. 

B.  N.  Davis,  for  judgment  creditor. 

T.  N.  Phelan,  for  judgment  debtor. 

The  Master: — On  27th  February  an  order  i 
attaching  all  debts  due  or  accruing  due  from  the 
tion  of  the  city  of  Toronto  to  the  defendant,  who  i 
ber  of  the  police  force. 

The  order  was  made  on  an  affidavit  of  the 
solicitor  that  the  defendant  on  his  examination  a 
ment  debtor  admitted  "that  his  salary  was  $90< 
payable  monthly  in  equal  instalments,  which  fall  d 
end  of  each  month."     This  is  admitted  to  be  the  i 

The  order  was  served  on  the  cit}'  treasurer  at 
the  27th.    No  material  was  filed  on  behalf-  of  the  d 

Three  objections  were  made  by  counsel  for  def 
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SIS  contended  that  a  policeman  is  not  a  servant 
'  the  city,  and  so  the  attaching  order  was  not 
ved  on  the  treasurer.  The  first  branch  of  this 
is  distinctly  affirmed  by  3  Edw.  VII.  ch.  19, 
I  (0.),  and  the  judgment  of  the  Chancellor  in 
rton,  26  0.  R.  at  p.  623  (affirmed  in  Court  of 
8th  November,  1895,  not  reported,  but  noted  22 
But  sec.  492  provides  that  the  city  council  shall 
and  pay  such  remuneration  for  and  to  the  re- 
nbers  of  the  force  as  may  be  required  by  the 
lissioners.  It  seems,  therefore,  that  the  treas- 
e  proper  person  to  serve.  .  .  .  [Reference 
Frail,  12  Q.  B.  D.  at  p.  10.] 

►re  think  this  objection  fails. 

IS  next  contended  that  the  cheque  had  come  into 
if  the  defendant's  agent  before  service  of  the 
SB  admitted  on  argument  that  the  cheques  for 
d  been  given  by  the  treasurer  to  his  messenger 
t  the  various  police  stations,  according  to  the 
ch  is  set  out  in  a  manuscript  judgment  of  the 
McDougall,  which  I  have  had  the  advantage  of 
t  appears  that  on  being  served  with  the  order 
T  telephoned  to  the  messenger  not  to  deliver 
if  s  cheque,  and  it  was  accordingly  brought  back 
n  his  hands.  In  the  absence  of  any  affirmative 
the  contrary,  it  seems  clear  that  the  cheque  was 
jontrol  of  the  treasurer,  as  he  was  able  to  effect 
n  transitu. 

ire  think  this  objection  fails. 

last  objection  is  that  there  was  no  debt  due  at 
service  of  the  attaching  order. 

lavit  of  plaintiff's  solicitor  has  been  already  re- 
nd there  is  no  other  evidence  of  the  terms  of 
employment.  Then  under  Hall  v.  Pritchett,  3 
L5,  there  was  nothing  debitum  in  prsesenti,  as 
salary  was  not  "  a  debt  of  which  the  judgment 
1  have  compelled  payment  if  he  had  desired  to 
Bacon,  V.-C,  in  Chatterton  v.  Watney,  16  Ch. 
To  the  same  effect  is  the  judgment  of  late  Sir 
on  in  Shanly  v.  City  of  London,  3  P.  E.  223. 
be  something  due  at  the  time.  If  it  is  payable 
Rule  911  would  apply,  and  an  order  would  bind 
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the  debt.  There  is  no  law  which  forbids  an  employer  t 
his  servant's  wages  in  advance.  And  the  case  of  Wils 
Fleming,  1  0.  L.  R.  599,  seems  to  shew  that  salaries  o 
city  officials  can  never  be  successfully  attached  unless 
are  held  over  for  at  least  one  day,  and  no  cheques  ar 
livered  until  then.  If  any  one  to  save  himself  anno; 
deliberately  pays  in  advance,  the  creditor  is  helpless 
this  could  not  be  done,  the  master  would  be  obliged  t( 
miss  the  seiTant,  who  would  starve  unless  he  lefi 
country. 

Under  the  circumstances  the  order  will  be  dischi 
without  costs.     There  will  be  a  stay  for  two  days  to 
the  plaintiff  to  appeal  if  so  advised. 


MULOCK,  C.J. 


March  11th, 


CHAMBERS. 

CONWAY  V.  GITilLPH  AXD  GODERICH  R.  W.  ( 

Consolidation  of  Actions  —  AppUccdion  of  Common  D\ 
ant  —  Different  Plainiiffs  with  Different  Soliciton 
Interests — Trial  of  Actions  together — Application  to 
Judge. 

Appeal  by  defendants  from  order  of  Master  in  Char 
ante  369,  dismissing  defendants'  motion  to  consolidate 
action  with  three  others  against  the  same  defendants 
have  them  tried  together. 

Shirley  Denison,  for  defendants. 

W.  H.  Blake,  K.C.,  for  plaintiff  McGarr. 

W.  A.  Skeans,  for  plaintiffs  Conway,  Purcell,  and  E 

MuLOCK,  C.J. : — The  plaintiffs  were  arrested,  for  a 
trespass,  and  after  an  inquiry  before  the  magistrate 
acquitted.  Thereupon  these  four  actions  against  tl 
fendants  for  false  arrest  and  malicious  prosecution 
commenced  and  are  now  at  issue. 

The  venue  in  three  of  the  cases  is  laid  at  Goderic 
in  the  fourth  at  Stratford.     Two  of  the  plaintiffs    a 
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by  the  same  solicitor,  the  remaining  two  by  sep- 
itors,  and  all  object  to  the  order  asked  for  by 
Each  plaintiff  has  a  separate  cause  of  action, 
e  plaintiff  has  any  interest  in  any  of  the  other 
action.  Under  these  circumstances,  to  deprive 
of  control  of  his  own  action  and  intrust  it  to  a 
w\u)  has  no  interest  in  the  plaintiff's  success^ 
L  think,  a  wholly  unwarrantable  interference  with 
ff's  right  to  prosecute  and  present  his  claim  be- 
ourt,  either  personally  or  by  a  representative  of 
lection,  whose  sole  interest  is  that  of  his  client, 
eason,  in  addition  to  those  pointed  out  by  the 
ister,  this  appeal  should  be  dismissed  with  costs. 
>t  improbable  that  there  would  be  a  saving  of  ex- 
he  four  actions  were  tried  at  the  same  Assize, 
>pen  to  defendants  to  endeavour  to  bring  about 
rangement,  and,  in  the  event  of  failure,  to  lay  the 
Lc^  before  the  trial  Judge  for  cKynsideration, 
have  to   deal   with    the    matter   of  costs  of  the 


[.  March  11th,  1907. 

TRIAL. 

MILLS  V.  SMALL. 

t  of  Chose  in  Action — Assignee  of  Man-ey  Demand 
jnment  made  for  Purposes  of  Suit — Absence  of 
'  or  Interest  in  Assignee — Status  of  Assignee  as 
ff — Leave  to  Add  Assignors  as  Parties. 

to  recover  moneys  due  for  work  done  by  plaintiff 
hers,  whose  claims  were  assigned  to  plaintiff,  in 
stances  mentioned  in  the  judgment. 

Jicknell,  Hamilton,  for  plaintiff. 

mnsell,  Hamilton,  for  defendant. 

L,  J.: — Plaintiff,  a  contractor  in  Hamilton,  and 

ptors  in  New  York,  had    done    some    work  and 

improvements  to  a  theatre  in  Hamilton.     The 

ising  to  pay,    the    solicitors   for   the  New  York 
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contractors,  without  the  knowledge  of  plaintiff,  and 
sole  purpose  of  enabling  the  claims  of  the  New  Y< 
tractors  to  be  pressed  in  the  name  of  plaintiff, 
New  York  contractors  execute  an  assignment,  abs 
form,  of  their  claims  to  plaintiff.  The  solicitors  cc 
oated  this  to  plaintiff,  and  agreed  on  behalf  of  thei] 
in  New  York  that  they  should  indemnify  him  again 
and  guarantee  him  payment  of  his  claim.  These  f 
admitted  by  plaintiff  and  his  solicitor  (and  couns< 
the  utmost  frankness,  and  further  that  this  was 
form — ^'  machinery  ^^ — to  enable  these  debts  to  be  ( 
in  the  name  of  plaintiff.  It  never  was  intended  thi 
tiff  should  collect  the  debts  or  have  any  control 
any  interest  in  the  proceeds.  As  he  says,  he  "  was 
no  rake-off/^  This  plan  was  adopted  apparently  \ 
entirely  laudable  purpose  of  saving  costs.  I  see 
wrong  or  blameworthy  in"  the  transaction,  but  it  h 
that  this  is  not  an  "  absolute  assignment "  within  ( 
sec.  58  (6). 

The  case  is,  I  think,  concluded  by  Wiesmer  v. 
76  L.  T.  448  (C.A.).  There  foreign  creditors  assi 
the  plaintiff,  by  a  document  absolute  in  form  (as 
case),  a  claim  which  they  had  against  the  defend 
enable  him  to  sue  in  his  own  name  in  England  as  a^ 
the  assignors,  the  arrangement  being  that  the 
Fhould  deduct  his  commission  and  expenses  and  pay 
balance  to  the  assignors.  The  trial  Judge  (Bruce,  J 
p.  449 :  "  Under  the  circumstances,  the  transaction 
a  transaction  of  assignment,  but  it  was  merely  a  trai 
under  the  cover  of  an  assignment,  to  appoint  the 
as  agent  on  behalf  of  the  assignors;"  and  consequi 
dismissed  the  action.  The  Court  of  Appeal  revei 
decision  of  the  trial  Judge,  but  upon  the  question 
Lord  Esher,  M.E.,  says :  "  I  am  of  opinion  that  if  th( 
of  fact  of  Bruce,  J.,  could  be  maintained,  the  plaint 
not  recover  in  this  action;"  but  disagreed  with  1 
Judge  and  held  that  the  creditors  intended  to  pass  1 
right  to  the  debt,  keeping  for  themselves  the  equital 
to  the  mon^y  when  recovered.  And,  indeed,  tha 
seem  to  have  obviously  been  the  case,  as  the  assig 
intended  to  recover  the  money,  take  out  some  of  ii 
own  trouble,  and  then  remit  the  balance  to  the  i 
— or,  as  the  trial  Judge  puts  it  at  p.  449 :  ^^  When 
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3red,  they  (the  assignors)  were  to  be  credited  with 
Qt  less  commission  and  expenses."  .  .  . 
ence  to  Comfort  v.  Betts,  [1891]  1  Q.  B.  737.] 
I  present  ease,  however,  the  facts  axe  diflferent. 
1,  and  indeed  admitted,  that  plaintiff  never  was 
to  collect  the  moneys;  he  never  was  intended  to 
bion  to  give  a  valid  receipt  for  the  claims ;  his  soli- 
e  retained  and  paid  by  the  assignors;  he  had  no 
over  the  solicitors;  he  was  not  the  real  dominus 
the  transaction  was  *'  merely  a  transaction,  under 
of  an  assignment,  to  appoint  the  plaintiff  as  agent 
of  the  assignors.'^ 

i  the  objection  is  a  valid  one.     Plaintiff  is  to  be 

to  add  the  assignors    as  parties  plaintiffs;  this 

done  forthwith.    I  shall  then  try  the  questions  of 

e  week  of  29th  April.  The  costs  will  be  reserved. 


March  11th,  1907. 

divisional  coukt. 

BATES  V.  GRAND  TRUNK  R.  W.  CO. 

Animals  Killed  on  Track — Escape  from  Adjoining 
ure — Defective  Gate — Agreement  between  Eailway 
iny  and  Owner  of  Land  that  Latter  should  Provide 
ig  and  dates — Absence  of  Knowledge  of  by  Ten- 
Effect  of — Liability  —  liaihray  A ct — Contributory 
ence. 

I  by  plaintiff  from  judgment  of  County  Court 
)n  dismissins:  action  broujrht  to  recover  damages 
8  of  a  horse  and  3  cows  which  escaped  from  plain- 
>sure  and  got  upon  defendants'  railway  and  were 

>peal  was  heard  bv  Falcoxbrtdgk,  C.J.,  Britton, 

L,J. 

r,  Samia,  for  plaintiff. 

Poster,  Montreal,  for  defendants. 

'owan,  K.C.,  for  a  third  party. 
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Britton,  J.: — The  third  party,  Angus  Janiiesoi 
owner  of  all  of  lot  24  in  the  front  or  9th  eonce 
township  of  Samia,  except  that  part  taken  by  deJ 
for  their  right  of  way.  On  7th  April,  1906,  Jamie8( 
a  lease  of  this  land  to  plaintiff  for  one  year  from  Is 
1906.  On  6th  September,  1906,  the  animals  mi 
got  from  the  above  land,  where  they  were  lawfully 
ing,  upon  the  railway,  and  they  did  so  because  of 
tive  and  insufficient  gate  or  an  insufficiently  faster 
at  the  farm  crossing. 

Plaintiff  asserts  and  seeks  to  establish  liability 
part  of  defendants  on  two  grounds :  first,  under  the 
Act,  1903,  3  Edw.  VII.  ch.  58,  sec.  237,  sub-sec. 
second,  under  sec.  199  of  that  Act. 

As  to  the  first,  in  my  opinion,  sec.  237,  sub-sec. 
not  apply  to  the  case  of  animals  getting  upon  the 
from  an  adjoining  field  or  enclosure,  but  applies 
animals  at  large  upon  the  highway,  or  otherwise  i 
It  can  have  no  reference  to  animals  escaping  fron 
joining  field,  where,  apart  from  any  defect  in  the 
fence,  they  were  properly  enclosed.     If  the  broad  : 
contended  for  by  plaintiff  could  be  given  to  this  sec 
fendants  would  be  liable  for  the  loss  of  animals  in 
which  no  breach  of  duty  on  the  part  of  defendants 
shewn.     Sub-section  4  is  ver>'  badly  worded,  and 
not  easy  of  clear  interpretation,  but  it  was  intended 
the  meaning  put  upon  it  as  it  appears  in  the  R.  S. 
ch.  37,  sec.  294,  sub-sec.  4,  and  sec.  295.     .     .     . 

As  to  the  second,  there  is  more  to  be  said.  The 
doubt,  primarily,  the  liability  to  fence,  and  the  law  i 
(a)  "  fences  of  a  minimum  height  of  4  feet  6  inches 
side  of  the  railway;''  (b)  "swing  gates  in  such  fe 
the  minimum  height  aforesaid,  with  proper  hinges 
tenings,  at  farm  crossings,  providing  that  sliding  o 
gates  already  constructed  may  be  maintained." 

The  defence  upon  this  branch  of  the  case  is  j: 
two  grounds: — 

First,  an  express  agreement  between  the  third  p 
defendants  that  this  crossing  was  for  the  owner's 
ience,  and  he  should  assume  all  responsibility  foi 
defendants  should  not  be  under  any  liability  in  i 
to  it. 
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t  is  said  that  this  agreement  was  known  to  plaintiff, 
ntiff  accepted  the  lease  subject  to  it,  he  agreeing 
owner  in  reference  to  it,  as  the  owner  had  agreed 
endants. 

t  is  argued  that,  without  any  such  knowledge  on  the 
plaintiff,  and  without  any  agreement  between  him 
andlord,  he  stands,  as  between  him  and  defendants, 
itter  position  than  the  landlord, 
second,   contributory   negligence   on   the   part   of 


fllf 

■■■MA  ^^^ 


\\\     ■■ 
•I  • 
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:rial  Judge  found  that  such  an  agreement  was  made 
lird  party  with  the  defendants.  There  is  not  .  \ 
•888  finding  that  plaintiff  knew  of  this  agreement 
mdants,  and  there  is  no  finding  of  any  undertaking 
nent  on  plaintiff's  part  to  look  after  the  crossing  or 
fences  or  gates  thereat.  There  is  evidence  that 
untiff  called  upon  the  third  party  shortly  before 
was  executed,  and  when  the  proposed  lease  was 
,  Mrs.  Jamieson  (wife  of  the  third  party)  notified 
that  the  crossing  was  theirs,  and  that  plaintiff 
responsible  for  it.     .     .     . 

was  the  agreement  between  Jamieson  and  defend- 
amieson's  account  of  it  is  that  he  wanted  this 
as  a  second  crossing;  that  some  person     .     .     , 

to  represent  defendants  came  to  Jamieson  and 
that  he  (Jamieson)  could  put  in  the  crossing,  pro- 
did  it  himself,  and  would  take  it  up  afterwards, 
d  keep  his  gates  up,  and  that  defendants  would 
■*ponsi])le  for  anything  that  he  would  lose  on  that 
-and    Jamieson   did   build   the   crossing,   and   did 

the  gates,  and  he  kept  the  gates  and  crossing  in 
iifvi  to  the  time  of  leasing  to  plaintiff.    The  Judge 

upon  evidence  quite  sufficient  to  warrant  the  find- 
mch  an  agreement  was  made.  Such  an  agreement 
r  the  authorities,  sufficient  to  exonerate  defend- 
etween  them  and  Jamieson,  from  liability  to  acci- 
nring  by  reason  of  the  gates  at  that  crossing.     .     . 

ence  to  Villaire  v.  Great  Western  R.  W.  Co.,  11 

1 

ne  that  the  animals  got  upon  the  railway  not  by 
the  gate  being  left  open,  but  solely  by  reason  of 
nd  its  fastenings  being  defective  and  insuflficient. 
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The  owner  of  the  land,  for  his  own  convenience  and 
constructed  the  gate  and  accepted  it,  and  that  by 
a  waiver  of  the  statutory  duty  to  fence,  and,  as  to 
resultintr  from  what  he  did,  an  exoneration  of  de 
from  liability. 

Then  is  plaintiflp,  assuming  that  he  did  not  kno 
agreement  of  his  landlord,  bound  by  it?  .  .  . 
plaintiff  is  bound  by  the  agreement,  whether  1 
of  it  or  not,  and  I  agree  with  the  Judge  that  the  ci 
of  Corry  v.  Great  Western  K.  W.  Co.,  7  Q.  B.  D 
authority  for  it.     .     .     . 

Then  this  ease  is  within  Kilmer  v.  Great  We 
W.  Co.,  35  U.  C.  E.  595.  .  .  .  Although  not  i 
point  in  that  case,  the  same  principle  is  involved. 
Here  unquestionably  the  defective  gate  and  fastei 
this  crossing  and  the  crossing  itself  were  placed, 
assent  of  all  parties  then  interested.  Plaintiff  kne 
defects  and  danger.  He  did  not  call  upon  his  Ian 
defendants  to  put  up  a  proper  gate  and  fastenings. 

For  these  reasons,  I  think  the  appeal  fails. 

As  to  contributory  negligence,  I  agree  with  ' 
Judge  in  his  conclusion  that  were  it  not  for  th 
ment  which  the  third  party  made  with  defendants, 
ants  would  be  liable  in  this  action.  Plaintiff  woul 
disentitled  to  recover  merely  by  reason  of  his  conti: 
of  the  faulty  gate  and  its  fastenings.  If,  as  betw 
and  defendants,  it  was  the  duty  of  defendants  to 
and  maintain  proper  gates  and  fastenings  as  presc 
statute,  such  knowledge  as  plaintiff  had  and  sue' 
plaintiff  made  of  the  gate  and  fastenings  as  th 
would  not  warrant  the  conclusion  that  plaintiff  had 
them  as  suflBcient.  See  McMichael  v.  Grand  Trui 
]  Co.,  12  0.  R.  547;  Dunsford  v.  Michigan  Central  B 

20   \.  E.  577;  Studer  v.  Buffalo  and  Lake  Huron  B 
25  n.  C.  E.  160. 

EiDDELL,  J.,  gave  reasons  in  writing  for  the   s 
elusion. 

rALcoNBRiDGE,  C.J.,  agreed  that  the  appeal    i 
dismissed  ^vith  costs. 
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Makch  12th,  1907. 


TRIAL. 


V.   HAMILTON,   GRIMSBY,   AND   BEAMS- 
YTTJ.E  ELECTRIC  R.  W.  CO. 

-  Injury  to  Person  —  Street  Railway  —  Horse 
'd  hfi  Electric  Car — fJigh  Speed  and  Noise — 
Mot  or  man — Findings  of  Jury. 

y  recover  damages  for  personal  injuries  sus- 
aintiff  owing  to  the  alleged  negligence  of  de- 
thp  circumstances  set  out  in  the  judgment. 

n  was  tried  with  a  jury  at  Hamilton. 

[artin,  Hamilton,  and  J.  D.  Gausby,  Hamilton, 

fibitt.  K.C.,  for  defendants. 

J.: —  ...  Plaintiff  and  his  father  were 
waggon  in  the  streets  of  Hamilton,  when  they 
ling  a  car  of  defendants  going  at  a  high  rate 
[  making  a  great  noise.  The  horse  driven  by 
her  became  frightened  and  began  shying  and 

it  did  not  actually  get  out  of  control  until 
neast  of  the  car;  it  then  broke  off  to  the  side, 
iaintiff  out,  thereby  breaking  plaintiff^s  leg. 
)  slackening  of  the  speed  of  the  car;  and  it  was 
lad  the  car  slackened  its  speed  the  accident 
ftve  happened.  .  .  .  The  jury  found  that 
wa.^  caused  by  the  negligence  of  defendants 
^t  such  negligence  consisted  "  in  not  slackening 
the  car/^ 

.  lor  a  nonsuit  was  argued  with  a  motion  for 
both  parties.  Mr.  Nesbitt  contends  that  the 
was  out  of  control  until  the  car  was  opposite 
ind  argues  that  the  case  is  governed  by  Myers 
Stre*r>t  R.  W.  Co.,  31  0.  R.  309,  27  A.  R.  513; 
1  V.  Toronto  R.  W.  Co.,  2  0.  L.  R.  18.  I,  of 
e  to  the  proposition  that  I  am  bound  by  these 
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I  cases ;  but  1  think  they  t^^ll  against  the  defendants. 

I  the  principle  that  '*  it  is  the  duty  of  a  motorma 

I  ating  an  electric  car  upoQ  a  public  street,  if  he  sees 

.  in  the  street  before  him  that  is  greatly  frightened 

car  so  as  to  endanger  the  driver  or  other  persons 
street,  to  do  what  he  reasonably  can  in  the  managei 
nis  car  to  diminish  the  fright  of  the  horse;  and  it 
hm  duty  in  running  the  car  to  look  out  and  see  v 
by  frightening  horses  or  otherwise,  he  is  putting 
other  per.^<ms  lawfully  using  the  street  on  foot 
teams:"  31  0.  E,  30^'. 

I  do  not  understand  that  this  principle  is  questi« 
the  Court  of  Appeal — that  Court  reversed  the  Di 
Court  upon  a  question  of  fact. 

The  Eobinson  case  does  not  question  this  princ 
is  pointed  out  by  Osier,  J,A.,  at  p.  28,  that  all  that 
expected  of  the  mo  tor  man  under  such  circumstances 
he  shall  proceed  carefully,  and  the  evidence  shewed  i 
motorman  had  done  all  that  he  reasonably  could  1 
the  accident.  See  per  ^loss,  J.A.,  at  p.  29.  A  cas< 
Court  of  Appeal  in  England,  Ratter  v.  Norwich 
Tramway  Of>.,  IR  Tlmef^  L.  R.  562,  is  instructive.  T 
in  that  ease  are  very  like  those  in  the  present,  and  a 
for  the  plaintiff  was  upheld. 

There  was  ample  evidence  upon  which  the  jui 
find  that  the  motoruian  saw  that  the  horse  was  fri 
(as  I  think  the  fat  t  is),  or  should  have  seen  this,  a 
he  did  nothing  to  avoid  the  accident  which  seeme( 
but  tliat,  on  tlie  contrary,  he  came  on  negligently 
speed,  and  that  this  was  the  cause  of  the  injun^ 

1  agree  in  all  respects  with  the  findings  of  the 
am<tnni  of  damages  included,  viz.,  $200 — and  had 
trying  the  case  I  should  have  given  precisely  the  sj 
swers  as  the  jury  have  done.  I  see  no  reason  for  gi\ 
special  direetion  as  to  costs. 

The  judgment  will  be  entered  for  the  plaintiflE  f 
and  costs  on  the  proper  scale.     Stay  for  30  days. 


Digitized  by 


Google 


EVAN^    V.   JAFFRAY.  429 

January  12th,  1907. 

DIVISIONAL    COURT. 

EViJSrS  V.  JAFFKAY. 

tip—Account— Paiimvni  by  Fartner — Credit  for — 
demtion — StTviccn  lit  Introducing  Partner  to  Capi- 
! — Volmitaty  taymtni — Amount  Allowed. 

t\  by  defendant  JaSray  from  order  of  Magee,  J., 

:'Kayj  for  appelant, 
Bolandj  for  pkintitt. 

Court  (Merkdith,  C.J,,  Maclaren,  J.A.,  Mac- 
J:  ),  varied  the  order  of  :\lEigee,  J.,  by  declaring  that 
t  of  the  sum  of  $5,00(1  defendant  Jaffray  is  entitled 
for  $1,001}  pait]  by  him  to  Joshua  T.  Johnston,  and 
K:hial  value  of  tlie  ^$4,000  of  stock  of  the  Canada 
e  Manufacturers.  Limited,  transferred  by  defendant 
CI  John.ston,  as  at  the  date  of  the  transfer  of  the 
[d  further  amending  the  order  by  striking  out  para- 
fchereofj  and  inserting  in  lieu  thereof  the  following, 
;hat  the  report  of  the  Master  at  Sandwich  dated 
lary,  1907,  be  referred  back  to  said  Master  to  in- 
d  state  what  was  thf  actual  value  of  the  $4,000 
the  Canada  Furniture  Manufacturers  transfeiTcd 
^fendant  E,  M.  Jaffra)'  to  Joshua  T.  Johnston  at  the 
;aid  transfer;  and  that  defendant  R.  M.  Jaffray  do 
t  for  the  sum  of  $1,000  paid  by  him  to  said  Joshua 
ton  and  for  such  additional  sum  as  may  be  found  to 
[*tual  vahie  of  the  Raid  $4,000  stock  in  the  Canada 
e  Manufacturers,  Limited/'  and  the  last  preceding 
h  of  the  order. 

of  this  appeal  to  be  costs  to  the  appellant  in  the 
f  directed. 
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Magee,  J.  January  1 

March  : 

divisional  court. 

TOWJSrSEND  V.  STEPHENS  AND  WAL 

Trusts  and  Trustees — Mining  Lands — Sale  of  Un 
terests — Dispute  as  to  Extent  of  Interests — 
Writing  —  Evidence  —  Corroboration  —  Dei 
Title. 

Plaintiff  alleged  that  he  had  bought,  in  18£ 
defendant  Stephens,  and  paid  for,  one  undividinl 
able  interest  in  320  acres  then  standing  in  defe 
ton's  name,  and  asked  to  be  declared  entitled 
fendant  Stephens  alleged  that  plaintiff  only  1 
half  of  the  one-fifth,  and  that  he,  Stephens, 
other  half.  The  defendant  Walton,  as  trui 
neutral. 

Magi-e,  J.  (after  the  trial): — Before  1888  ^ 
bought  the  land,  which  was  in  the  nickle  min 
near  Sudbury,  in  Algoma,  from  the  Crown  for  1 
his  business  partner  Brown.  They  they  sold  ox 
terest  to  defendant  Stephens.  Then  one  Sara 
and  one  Grant  acquired  each  one-fifth  interest 
three,  and  Walton,  Brown,  and  Stephens  had 
fifth  less.  There  were  no  writings  to  represent 
chases  and  changes.  The  title  stood  in  Walton 
sole  absolute  owner,  a  certificate  of  ownership 
Land  Titles  Act  being  issued  to  him  on  26th  J 

The  plaintiff  and  defendant  Stephens  were 
accountants  from  1887  to  1892,  having  offices  ii 
and  Toronto,  the  plaintiff  attending  chiefly  to  tl 
business  and  the  defendant  Stephens  to  that  in 
Walton  and  Brown  were  real  estate  dealers  i: 
Walton  was  frequently  in  plaintiff's  office  in  Ton 
this  property  was  often  talked  about,  and  th 
though  not  interested  till  December,  1891,  ki 
partner  Stephens  having  an  interest  in  it  with  f 
and  that  these  four  were  Walton,  Brown,  I 
Grant.  He  asserts  that  he  did  not  know  wh 
Stephens  had,  but  supposed  that  they  had  all  ec 
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plaintiff  says,  Stephens  urged  him  to  buy  an 
e-fif th  interest,  he  says  it  was — in  the  property, 
ly  agreed  to  do  so  for  $1,100.  He  says  he  did 
id  did  not  know  whose  interest  it  was,  but  it 
►ne-fifth,  and  when  bought  he  was  to  have  an 

with  the  others,  and  he  knew  he  was  joining 
Stephens  says  it  was  plaintiff  who  was  desirous 
:  Beatty's  interest,  and  that  he  negotiated  with 
daintiff's  request.  As  Beatty  was  in  fact  the 
10  was  leaving  the  venture,  and  there  does  not 
ive  been  any  one  else  spoken  of  and  no  reason 
aent,  it  must,  I  think,  on  all  the  evidence,  be 
)laintiff  knew  that  the  4  with  whom  he  would  be 
rould  be  Stephens,  Walton,  Brown,  and  Grant, 
satty  was  going  out. 

paid  Stephens  $1,100.  .  .  .  Stephens  says 
)aid  this  $1,100  over  to  Beatty.     .     .     . 

Walton  conveyed  the  land  to  Stephens,  who 
18  trustee  for  himself  and  the  others  interested, 
so  declared  in  writing.  Thus  he  then  held  a 
of  the  legal  estate  in  his  own  three-tenths  as 
Dthers.  By  a  restriction  dated  and  registered  in 
33,  Stephens  declared  that  the  land  should  not 
ed  or  charged  without  the  written  consent  of  the 
own,  Walton,  and  Grant.  In  February,  1903, 
conveyed  to  Walton,  who  again  holds  really  as 
himself  and  the  others  interested,  though  not 
in  writing. 

Bn  that  before  1888  the  defendant  Walton  held 
itate  in  fee,  subject  to  the  reservations  set  out 
Icate  of  title,  and  that  by  verbal  agreement  he 
trust  for  himself,  his  partner  Brown,  and  the 
Itephens,  in  equal  undivided  shares;  that  after- 
ike  verbal  arrangement,  Beatty  and  Grant  ac- 

them  each  one  undivided  fifth  beneficial  ipter- 
w^as  agreed  that  Walton  should  so  hold  in  trust 
equal  shares;  that  in  December,  1890,  Stephens 
nd  acquired  by  verbal  arrangement  between  him 
one-half  of  Beatty's  one-fifth  interest,  and  this 
le  knowledge  and  consent  of  Walton,  who  was 
o  hold  in  trust  as  to  three  undivided  tenths  for 
id  as  to  one  undivided  tenth  for  Beatty;  that 
\  notice  of  such  purchase  before  he  agreed  to 
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acquire  any  interest  in  the  lands;  that  plaintiff  ] 
reason  to  believe  that  Beatty  had  more  than  one  ui 
tenth  interest  in  the  lands  at  the  time  he  purchased 
interest  therein.  The  assignment  from  Beatty  does  i 
port  to  be  a  sale  of  an  absolute  one-fifth,  but  of  all 
interest  in  one-fifth,  leaving  it  open  to  inquire  wl 
interest  then  was.  He  had  never  had  any  convey anc 
one-fifth,  and  before  plaintiff  appears  upon  the  so 
parties  had  settled  "  by  word  of  mouth  ^^  what  their 
tive  interests  were,  just  as  they  had  previously  varie 
Had  Beatty  himself  tried  to  repudiate  the  sale  to  S 
of  one-tenth,  he  might  have  been  met  in  turn  by  a 
ation  of  his  whole  fifth.  They  had  chosen  how  the 
do  their  business,  making  the  trustee  their  registr 
and  they  had  done  all  this  at  a  time  when  plain 
nothing  to  do  with  them.  The  corroboration  g 
Stephens  as  to  the  fact  of  his  purchase  from  Bea1 
the  price  paid,  operates  of  necessity  strongly  to  con 
his  denial  that  he  was  a  party  to  a  sale  of  double  th( 
est  for  the  same  price,  and  the  corroboration  given  h 
the  knowledge  by  the  plaintiff  of  that  purchase,  d( 
that  is  by  the  plaintiff,  tends  also  to  weaken  the  rel 
be  placed  upon  the  plaintiff's  accuracy  of  recollec 
that  I  cannot  hold  the  defendant  Stephens  to  be  estc 
this  respect  by  representation  that  Beatty  was  tl 
owner  of  one-fifth.  The  trustee  Walton  says  he  hj 
entered  the  plaintiff  as  owner  of  more  than  one-ten 

The  defendant  Stephens  at  the  trial  asked  and 
corded  leave  to  plead  the  Statute  of  Fraads,  and  1 
plaintiff  as  assignee  of  Beatty  was  not  entitled  to  cl 
interest  in  the  lands,  but,  whatever  interest  the 
may  be  equitably  entitled  to,  I  hold  the  defendant  S 
to  be  estopped  from  setting  up  that  under  the 
Beatty  was  not  entitled  to  it  and  to  convey  it  wh 
were  one-fifth  or  one-tenth.  The  trustee  Walton  <3 
v^et  up  the  statute  and  is  ready  to  acknowledge  tl 
of  whoever  may  be  declared  entitled. 

The  plaintiff's  action  must  be  dismissed,  except  i 
as  to  declare  that  he  is  entitled  to  one  undivide« 
interest. 

The  question  of  partnership  accounts  between  th 
tiff  and  defendant  Stephens  set  out  in  the  pleadings 
agreed  should  not  be  dealt  with,  and  the  judgment 
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ijudice  to  any  rights  of  either  party  in  respect 

ntiff  is  to  pay  the  costs  of  the  defendant  Walton 
ts  of  the  defendant  Stephens,  except  in  so  far  as 
creased  by  the  pleading  of  the  partnership  mat- 
id  to- 
appealed  to  a  Divisional  Court. 
Ritchie,  for  plaintiff, 
jence  and  G.  C.  Thomson,  Hamilton,  for  defend- 

URT  (Meredith,  C.J.,  MacMahon,  J.,  Anglin, 
&ed  tiie  appeal  with  costs. 


[T,  Master. 


March  13th,  1907. 


CHAMBERS. 

BRITISH  NOETH  AMERICA  v.  NEWMAN. 

Judgment — Rule  60S — Leave  to  Defend — Costs  of 
—  Defective  Special  Indorsement  —  Promissory 
yiibh  on  Demand — Days  of  Grace, 

by  plaintiffs  for  summary  judgment  under  Rule 
?tioii  upon  a  promissory  note  made  on  17th  Janu- 
payable  one  day  aft^r  demand, 
ion  was  begun  on  18th  February,  and  defendants 
n  *^:3rcl. 

^Ic^Iaster,  Toronto  Junction,  for  plaintiffs, 
trathy^  for  defendants. 

iSTEi; : — The  affidavits  of  the  defendants  allege  de- 
■h*  if  proved,  will  defeat  the  action,  so  that  the 
it  faiL  It  was  contended  that  the  costs  should  be 
its  io  any  event,  because  the  indorsement  is  not 
IS  it  does  not  allege  any  demand.  See  May  v. 
894]  1  Q.  B.  451;  Fruhauf  v.  Crosvenor,  61  L. 
7,  8  Times  L.  R.  744. 

rs.  o  w.R.  NO.  10—30 
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J  This  can  be  alleged,  if  the  fact  is  so,  in  the  st 

.'  claim.    The  plaintiffs  will  do  well  to  consider  wh 

would  not  be  days  of  grace  after  demand  unde 
-  1906  ch.  119,  sec.  24.    It  may  turn  out  that  the 

premature.    However  that  may  be,  I  think  the 

be  as  asked  for  by  Mr.  Strathy. 

It  should  not  be  forgotten  that  a  special  indc 
equivalent  to  a  statement  of  claim  in  some  cases, 
therefore,  state  all  material  and  necessary  facts  i] 
is  to  be  asked  for  before  deliven-  of  statement  < 
Parties  "  in  their  pleadings  ought  to  state  every 
which  they  must  rely  to  make  out  their  right  or  ( 
Brett,  L.J.,  in  Phillips  v.  PhilUps,  4  Q.  B.  D.  1 


KlDDELL^   J.  MaECH    1 

TRIAL. 

FINDLAY    V.    HAMILTON    ELECTRIC    LIG 
CATARACT  POWER  CO. 

Negligence — Injury  to  Person  by  Electric  Wire- 
to  Highway — Findings  of  Jury — Knowledge  < 

Action  to  recover  damages  for  personal  injuri 
by  plaintiff  by  reason  of  the  negligence  of  defc 
alleged,  tried  with  a  jury  at  Hamilton. 

G.  Lynch-Staimton,  K.C.,  for  plaintiff. 

W.  W.  Osborne,  Hamilton,  for  defendants. 

RiDDELL.  J. : — On  19tli  June,  1906,  a  wire  of  ( 
carrying  an  electrical  current  of  high  voltage, 
quently  very  dangerous,  was  found  to  be  hanging 
a  crossing.  Plaintiff  about  7  o^clock  p.m.  in  some 
in  contact  with  this  wire  and  received  very  seve: 
While  plaintiff  cannot  remember,  a  witness  f 
ants  says  that  she  and  the  plaintiff  had  been  tal 
the  wire  a  very  few  minutes  before  the  accident. 
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ry  found  that  the  injury  to  plaintij9E  was  the 
he  negligence  of  both  plaintiff  and  defendants 

one  only,  the  negligence  found  against  the  de- 
eing  "  by  not  properly  being  maintained "  and 

plaintiff  "  by  coming  in  contact  with  the  wire." 

the  motion  for  nonsuit  and  that  for  judgment 

idence  for  the  plaintiff — that  of  an  expert  of 
ing — shewed  that  if  the  line  had  been  properly 
)roperly  maintained,  the  wire  could  not  possibly 
ito  the  position  in  which  it  was  found. 

idence  avoided  the  necessity  of  my  considering 
gligence  is  prima  facie  shewn  on  the  part  of  an 
it  company  by  proof  that  a  wire  carrying  a  dan- 
•ent  is  found  in  dangerous  proximity  to  a  public 
On  this  Haynes  v.  Raleigh  Gas  Co.,  26  L.  R.  A. 
•enver  City  Electric  Co.  v.  Simpson,  31  L.  R.  A. 
e  notes  to  each,  may  be  looked  at  as  well  as  .  .  . 
Toronto  Electric  Light  Co.,  12  0.  L.  R.  413,  8 

r,    .    . 

?d  I  consider  whether  the  principle  of  Fletcher 
L.  R.  3  H.  L.  330,  applies  to  electricity  conveyed 

the  evidence  mentioned  is  sufficient  to  enable 
3se  of  the  motion  for  nonsuit  adversely  to  de^ 


le  answers  of  the  jury,  and  their  effect,  I  think 
ny  charge  the  jury  must  be  taken  to  have  found 
hat  the  plaintiff  actually  took  hold  of  the  wire 
ew  that  it  was  dangerous  or  when  he  should  have 
IS  dangerous,  or  (2)  in  such  a  state  of  knowledge 
tly  came  too  near  the  wire — and  that  this  was 
cause  of  the  accident. 

%8sent  to  the  argument  of  Mr.  Lynch-Staunton 
plaintiff  did  not  know  or  if  it  could  not  be  said 
oold  know  that  the  wire  was  dangerous,  the 
lid  not  be  considered  as  in  fault  if  he  came  in 
I  the  wire — even  intentionally.  But  that  is  not, 
at    the  jur}^  mean — the  jury  must  have  meant 

mentioned  above. 

regard  it  as  of  importance  that  the  jury  have 
ered  other  questions  directed   to  bringiuE:  out 
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findings  oi*  fact  more  specifically.  No  doubt  t 
ered  the  answer  to  question  7  sufficient,  and  1 
them. 

The  action  will  be  dismisBed  with  coets. 


KiDDELL,  J.  March  : 

TRIAL. 

MARKLE  V.  SIMPSON  BKICK  CO 

Negligence — Master  and  Servant — Injury  to  aru 
Servant — Action  by  Widow  for  Damages — / 
Jury — Accident — Cause  of.  ^ 

Action  by  the  widow  of  James  Markle  to  re 
ages  for  his  death  while  in  the  employment  of  ^ 
owing  to  their  negligence,  as  alleged,  tried  witl 
Hamilton. 

M.  J.  O'Keilly,  Hamilton,  for  plaiutift. 

G.  Lynch-Staunton,  K.C.,  for  defendants. 

RiDDELL,  J.: — James  Markle  entered  into 
of  defendants,  a  company  carrying  on  the  businei 
facturing  brick.  It  was  part  of  his  duty  to  pu 
tramway  toward  and  upon  a  transfer  way  a  car  ] 
brick.  A  perfectly  safe  method  of  doing  this  w 
by  the  side  of  the  car,  start  it,  and  then  follov 
hind.  Instead  of  pursuing  this  course,  the  i 
man  went  in  front  of  the  car,  and  the  car,  *' ji 
track  '^  at  the  transfer  way,  caught  and  injured 
died  shortly  thereafter.     .     .     . 

In  answer  to  the  question  "  Was  the  casua 
accident  or  was  it  due  to  negligence?'^  the  jury 
mere  accident.^'  They  further  found  that  the  d< 
been  instructed  by  his  foreman  not  to  go  in  fi 
car,  and  that  it  was  not  reasonably  necessary 
go  in  front  of  the  car,  though  his  going  in  f] 
car  was  not  the  cause  of  the  accident. 

If  the  casualty  was  a  mere  accident,  as«5  the 
found  upon  evidence  justifying  that  finding,  the 
jiro  entitled  to  succeed. 


Digitized  by 


Google 


''/e/0  00.  V.  HAMILTON  E.  L.  d  C.  f'OWKB  €0.  437 

J  is  another  ground  upon  which  I  think  it  \^ 
that  defendants  must  succeed. 

have  found  that  the  deceased  was  disobeying 
len  he  put  himself  in  the  position  in  which  he 
3  casualty  took  place;  and  it  is  not  di8])ut(^d — 
disputed — that  had  he  not  put  hiiuselt"  '\n  this 
s'ould  not  have  heen  injured.  It  is  true  the 
md  that  his  going  in  front  of  the  car  wa^  not 
the  accident;  and  perhaps  in  a  ^^ense  that  is 
going  in  front  of  the  car  should  be  more  pro- 
cd  as  a  condition  than  as  a  cause.  If  the 
ny thing  further  than  this,  there  is  no  evidence 
ch  a  finding. 

nt^  he  was  in  a  place  in  which  he  had  no  right 
ren  were  he  a  third  party  and  not  au  em  ploy  ee^ 
ative  is  not  entitled  to  recover.     The  much 

of  Randall  v.  Ottawa  Electric  Co.,  fi  0.  L.  R. 

R.  146,  1022  (sub  nom.  Randall  v.  Ahearn). 
38.  and  after  the  second  trial,  6>  O.  W.  R.  013, 
on  that  point.  And  his  position  a*^  employee 
ants  makes  the  case  stronger  against  bini  tlmii 
a^e  was. 
n  siihould  be  dismissed  with  costs. 


TRIAL. 


March  14th.  1907, 


ECTRIC  CO.  V.  HAMILTON  ELECTRir 
FIT  AND  CATARACT  POWER  CO. 

r — Action  for  Price — Contract — Failure  to  Fill 
fits  of — Tests — Evidence — Acceptance  of  Qoods 
i.  notwithstanding — Retention  of  Good^ — FaU- 
tifif  Vendors — Defects  in  Ooods — Right  to  De- 
om  Price — Counterclaim  for  Damages — 3f(?^.s* 
mages — Property  not  Passing — Consiruciwn  of 
-Special  Terms — Judgment — Referenre. 

recover  $27,641.98  alleged  to  he  due  to  plain- 
open  account  for  goods  furnish efl  tn  df fond- 
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ants,  with  interest  thereon;  for  payment  of  $3 
leged  to  be  the  balance  due  in  respect  of  2,00( 
ators  supplied  by  them  to  defendants,  with  inten 
and  for  $40,000,  the  amount  of  a  promissory  no 
defendants  on  account  of  the  purchase  price  of 
ators  and  of  goods  supplied,  and  interest  there 
the  alternative  for  other  relief. 

The  original  contracts  were  between  plaintiflE 
Electric  Co.  and  defendants;  but,  by  certain  i 
the  co-plaintiffs,  the  Montreal  Light,  Heat,  and 
acquired  an  interest  in  the  business  of  the  Ro; 
Co.,  and  for  the  purposes  of  this  action  it  was 
both  these  companies  should  be  deemed  vendore 
ants,  both  entitled  to  recover  any  moneys  due  f  i 
ants  in  respect  of  the  matters  in  question,  and  be 
able  to  defendants  for  any  damages  to  which  th( 
entitled  for  breach  of  any  obligation  of  either  o 
tiff  companies  to  them. 

Liability  upon  the  open  account,  under  coni 
December,  1897,  was  not  disputed  by  defendax 
accuracy  of  the  amount  claimed  by  plaintiffs  w 
ceded,  and  this,  it  was  agreed,  should  be  the  s 
reference. 

Defendants  contested  their  liability  to  pay  ] 
generators,  and  also  counterclaimed  for  damage 
have  been  sustained  by  them  because  of  their 
fulfil  contracts  and  meet  demand  for  electric  € 
as  they  charged,  to  the  failure  of  plaintiffs  to  sx 
ators  conforming  to  the  requirements  of  the  b] 
embodied  in  their  contract  with  defendants. 

W.  Nesbitt,  K.C.,  G.  T.  Blackstock,  K.C.,  1 
K.C.,  and  H.  E.  Hose,  for  plaintiffs. 

G.  F.  Shepley,  K.C.,  and  W.  W.  Osborne 
for  defendants. 

Anglin,  J. : — The  questions  for  trial  are :  fii 
the  electric  generators  furnished  by  plaintiffs 
conform  to  the  contractual  requirements;  8ec< 
whether  defendants  have  by  their  conduct  placec 
in  such  a  position  that  they  should  be  deemed 
cepted  the  generators,  though  substantially  defe 
whether,  if  the  generators  were  substantially  d( 
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I  on  that  account  entitled  to  damages,  and,  if  so, 
basis. 

tract  by  which  plaintiffs  undertook  to  furnish 
:tric  generators  bears  date  4th  December,  1899. 
naterialj  it  is  as  follows: — 

al  Electric  Co.  agreed  to  sell  and  defendants  to 
ader  and  according  to  (inter  alia)  the  specifica- 
oned  below,  "two  S.  K.  C.  alternating  current, 
inductor  type  generators,  each  having  a  terra- 
capacity  of  2,000  kilowatts,  non-inductive  load 
ted  at  886  revolutions  per  minute,  and  at  an 
ve  force  of  2,400  volts  at  a  frequency  of  8,000 
per  minute. 

igulatioDS  of  these  generators  at  full  non-induc- 

II  be  ?  per  cent.,  and  at  a  power  factor  of  .9  will 
?ent, 

Lse  of  temperature  above  the  surrounding  air 
non-inductive  load,  for  12  consecutive  hours, 
legrees  centigrade,  and  with  15  per  cent,  addi- 
ndiictive  load  for  3  hours  immediately  there- 
ise  in  temperature  will  not  exceed  45  degrees 
and  with  a  power  factor  of  .9  the  rise  in  tem- 
per 12  hours^  run  at  full  load  will  be  not  more 
^ees  centigrade. 

power  factor  of  .9  the  generators  will  each  carry 
d  load  in  volt  amperes  with  an  increase  of  field 
f  not  more  than  18  per  cent,  between  no  load 

id. 

generators  will  be  so  designed  and  constructed 
ill  be  capable  of  operating  thoroughly  and  com- 
arallel  with  either  or  both  of  the  S.  K.  C.  gen- 
treitenfc  in  the  power-house  of  the  purchaser  at 
\,  and  will  be  their  equal  in  every  particular. 

tract  also  contained  these  provisions: — 

mpany  will  correct  any  defects  which  may  deve- 

foregoing   described   apparatus   under   normal 

usage  of  it  within  one  year  from  the  starting 

(3  shall  not  be  held  liable  for  any  defects  there- 

ureliasor  agrees  that  no  part  of  the  apparatus 
ed  by  a  greater  load  than  it  is  rated  to  operate. 
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and  that  the  instructions  given  a8  to  the  operati 
will  be  carried  out.     .     .     . 

"  And  it  is  hereby  agreed,  subject  as  herein 
provided,  that  the  property  and  title  of  the  plan 
pass  to  the  purchaser  until  the  purchase  monej 
given  therefor,  or  by  way  of  renewal  (if  any), 
been  fully  paid,  but  the  plant  shall  remain  th 
of  the  company  until  that  time,  and  in  case  of 
payment  of  the  purchase  money,  or  any  part  then 
vided  in  this  contract,  on  the  due  date  or  dates  th 
the  whole  purchase  money  and  any  note  or  note 
account  thereof,  shall  forthwith  become  due  an 
and  the  company  shall  be  at  liberty  without  pro< 
to  take  and  remove-  the  said  plant  and  machine 
cover  all  such  costs  and  damages  as  they  may  ha\ 
in  consequence  of  such  default,  and  the  said 
hereby  waives  all  claims  for  damages  which  mi^ 
tained  by  reason  of  the  said  removal." 

Under  this  contract  the  two  electric  generato 
tion  were  installed  in  defendants'  power-house 
Complaintv«^  from  defendants  of  the  inefficiency  < 
erators,  and  demands  from  plaintiffs  for  paymei 
tures  of  the  correspondence  which  passed  betwee 
of  the  original  installation  and  11th  January,  19 
further  agreement,  to  which  I  shall  presently 
fully,  was  entered  into  between  plaintiffs  and  ( 
Upon  the  evidence  I  have  no  doubt  whatever  - 
find — that  down  to  the  time  at  which  the  genei 
reconstructed  under  this  agreement  of  1902  th 
meet  the  requirements  of  the  contract  of  Decer 
in  a  most  material  particular.  .  .  .  The  ser 
haps  which  befell  these  generators,  ascribable,  ii 
ion  upon  the  evidence,  chiefly,  if  not  entirely, 
jurious  effects  of  excessive  heating  of  the  armj 
culminating  in  the  reconstruction  agreement  o 
1902,  put  it  quite  beyond  doubt,  I  think,  that 
time,  at  all  events,  these  generators  did  not  fu 
quiremonts  of  the  contract  under  which  they  wei 

The  agreement  of  January,  1902,  made  bet\ 
tiffs  and  defendants,  so  far  as  material,  is  as  fol 

"  Whereas  it  is  claimed   by  tlie  Cataract  Cc 
said  generators  do  not  comply  with  the  terms  and 
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contract  (4th  December,  1899),  nor  conform  to 
tjons  thereof,  which  claim  the  contractors  do 
ut  are  desirous  of  satisfying  the  Cataract  Co.  .  . 

lerefore  these  presents  witness 

it  the  request  of  the  contractors,  the  Cataract 

0  platr  at  the  disposal  of  the  Stanley  Electric 
ng  Cri,  the  said  2.000  K.W.  generators  from 
next  to  22nd  June  next,  but  only  one  of  the  said 
t  a  time,  and  the  contractor«  agree  that  they 
the  Stanley  Co.  to  make  such  alterations  as  may 

to  make  the  said  machines  or  generators  con- 
specifii-ations  contained  in  or  referred  to  in  the 
put  of  4th  December,  1899,  it  being  further 
le  Cataract  Co.  that,  if  necessary,  one  of  the 
all  be  at  the  disposal  of  the  said  Stanley  Co. 
;>tember  next  to  loth  Septemlier  next.     .     .     . 

irtiit^r  agreed  between  the  parties  that  within 
r  each  generator  is  installed  and  ready  for  oper- 
taract  Co.  shall  make  such  tests  as  it  may  deem 
a!?eertain  whether  such  machines  or  generators 
the  contract  and  specifications,  and.  unless  the 

1  found  defective,  the  full  contract  price  in  re- 
*  shall  be  due  and  payahle;  but  it  is  also  agreed 
iod  of  one  year  mentioned  in  the  said  contract 

referred  to,  within  which  the  contractors  were 
fect.^,  shall  run  from  the  date  of  the  satisfactory 
>f  the  said  generators. 

d  contracts  and  the  rights  and  liabilities  of  the 
irtie>  herein  shall  not  be  affected  by  this  agree- 
t  a^  herein  expressly  stipulated   and  provided 

is  agreement  the  Stanley  Company  secured  pos- 

tv^ti  generators,  and  reconstructed  them.    The 

ucted  generator  was  installed  in  July,  1902,  and 

September,  1902.      The    first    generator    was 

th  July,  in  presence  of  the  representatives  of 

i  the  Stanley  Co.,  and  wa^  found  not  to  meet 

nents  of  the  specifications  a.s  to  temperature 

Fa.^  materially  in  excess  of  that  s])oeified  in  the 

December,  1899.     .     .     .     The  other  generator 

tested     ...     on  21st  September,  1902.  .  .  . 

.     .     .       a  great  controversy  has  been  waged. 
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.     .     .     My  conclusion  is  that  the  test  made 
*  21st  September,  1902,  snfl&ciently  shewed  that  tl 

installed  about  a  week  before  did  not  then  f idfil 
ments  of  the  contract  of  December,  1899,  in  rej 
perature  rise.     .     .     . 

The  generator  which  had  been  installed  : 
a^ain  altered  in  October  or  Xovember  by  the 
60  as  to  make  it  in  all  respects  identical  with 
hfid  been  installed  as  reconstructed  in  Septembe: 
erator  so  altered  was  not  again  tested,  it  be: 
apparently  that  it  might  be  expected  to  give  1 
suits  as  were  obtained  from  its  prototype, 
events  .  .  .  confirm  me  in  the  view  thai 
structed  generators  .  .  .  did  not  in  fact  coi 
contract  and  specifications.     .     .     . 

It  follows  that  the  obligation  to  make  payn 
by  clause  3  of  the  reconstruction  agreement 
not  arise,  and  that  the  parties  were  remitted  tc 
and  obligations  under  the  original  contract  o 
1899. 

Several  breakdowns,  owing  to  destruction  i 
in  the  armature  coils  due  to  excessive  heating, 
the  winter  of  1902-3.  Complaints  on  this  acco 
ther  demands  of  payment  by  plaintiffs  are  f oun 
respondence  between  the  parties  up  to  May,  19C 
«  action  was  begun.     .     .     . 

I  am  convinced  (and  I  so  find)  that  the  t 
generators  supplied  by  plaintiffs  to  defendants 
any  time,  either  before  or  after  reconstruction, 
commencement  of  this  action,  fulfil  the  require 
contract  under,  which  they  were  furnished.     . 

It  becomes  necessary  to  consider  the  questi< 

ance.     For  this  purpose  the  period  before  re 

;  must  be  distinguished  from  that  after  recons 

before  suit. 
'  During  the  earlier  period  from  the  time  of 

'  lation  there  is  a  record  of  trouble  with  the  gei 

I  the  correspondence  contains  frequent  complaii 

downs  owing  to  burning  out  of  coils  which  ar< 
improper  design.  Plaintiffs  from  time  to  time 
payment;  defendants  put  them  off.  They  mat 
ments  on  account,  but,  as  the  contract  covered  < 
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^?i  which  were  furnished  and  accepted  by  defend- 
f?  pa\"ments  would  not  necessarily  signify  an  ac- 
)f  the  generators.     .     .     . 

the  facts  disclosed  by  the  correspondence  and  the 
[  am  satisfied  that  up  to  the  time  of  the  a^eement 
^,  1902,  there  had  been  no  acceptance  of  the  gen- 
defendants,  and  that  if,  owing  to  their  retention 
V  defendants,  plaintiffs  might  have  been  in  a  posi- 
;ert  that  there  had  been  an  acceptance,  the  agree- 
annary,  1902,  is  only  consistent  with  a  waiver  T)y 
of  any  such  right. 

^ter  reconstruction  and  re-installation,  I  cannot 
aaiiie  view  of  the  conduct  of  defendants.  Under 
itriit'tion  agreement  they  bound  themselves  to  pay 
outni^t  price,  unless  within  two  weeks  after  re- 
n  they  should  by  such  test  as  they  deemed  neces- 
he  generators  defective.  They  made  a  test  of  one 
in  September,  which,  I  have  found,  sufficiently 
\  that  it  was  in  fact  defective.  The  other  genera- 
,teilly  defective  when  re-installed  in  July,  was 
October  or  November,  1902,  when  it  was  made  a 
the  generator  tested  in  September.  It  was  not 
sted,  defendants  relying  upon  the  test  of  its  pro- 
establish  that  this  generator  was  also  defective. 
;hey  had  a  right  to  do  so  is,  in  the  view  I  take,  im- 
Assuming  that  they  had,  they  were  then,  in  the 
f  any  provision  to  the  contrary,  by  the  terms  of 
atruetion  agreement  remitted  to  their  rights  and 
R  under  the  original  contract.  They  knew  as  to 
ator  on  21st  September,  1902,  and  as  to  the  other 
ore  lOth  November,  1902,  that  the  contract  re- 
s  were  still  unfulfilled.  They  so  state  in  their 
10th  November,  1902,  to  plaintiffs.  Their  duty 
definitely  to  accept  or  reject  the  generators  and 
plaintiffs  of  their  election.  They  gave  no  such 
plaintiffs.  Meantime  they  made  such  use  of  the 
I  as  they  could  in  their  power-house.  They  re- 
itrol  of  them.  They  gave  plaintiffs  no  opportun- 
rcitiiii^^  any  right  they  might  have  to  take  the  gen- 
s^ay  and  make  such  disposition  of  them  as  they 
right  to  which  they  would  be  clearly  entitled  if 
4>  should  reject  the  generators. 
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Defendants  were  entitled  to  a  reasonable  tim 
to  determine  whether  or  not  the  generators 
structed  fulfilled  the  contract:  Street  v.  Blay,  * 
456.  At  the  expiration  of  that  time,  if  they  wish( 
them,  they  were  bound  to  notify  plaintiffs  of  th< 
to  do  80,  and  to  refrain,  from  further  use  of  t] 
they  obtained  plaintiffs'  consent  to  their  contim 
them  without  acceptance,  and  with  a  view  to 
possible  damage.  They  did  not  so  notify  plai 
they  continued  to  use  the  generators  without  any  i 
from  plaintiffs.  Having  regard  to  all  the  circ 
and  particularly  to  the  terms  of  the  reconstruc 
nient,  the  retention  and  use  of  the  generators- 
1  after  21st  September,  1902,  and  as  to  Xo.  2 
November,  1902 — amounted  to  an  election  by  de: 
forego  any  right  of  rejection  they  might  have  ar 
the  generators  under  the  contract,  saving  any  rigl 
ages  sustained  by  reason  of  defects  in  the  genera 
trie  Construction  Co.  v.  Hurry  and  Young,  24  Rel 

It  is  contended  that  because  defendants  could 
themselves  with  eflBcient  machines  to  replace  the 
furnished  hy  plaiiitiffs,  they  should  not  be  held 
compliance  with  the  requirement  that  they  she 
with  cease  to  use  these  generators.  I  cannot  coi 
intending  to  reject  these  generators,  even  thi 
would  entitle  them  to  continue  to  make  use  of 
out  plaintiffs'  assent  until  they  could  procure  o 
able.  It  certainly  affords  no  excuse  for  the  faili 
notice  of  rejection. 

Not  only  did  defendants  so  use  the  generato; 
the  date  of  the  issue  of  the  writ  (4th  M^y,  1903 
continued  that  user — from  time  to  time  notifyin, 
of  troubles  and  breakdowns  —  until  March,  19 
having  obtained  other  generators,  which  they  h 
to  order  in  July,  1903,  they  removed  the  generate 
tion  from  their  power  house.  It  would  appear- 
to  the  contrary  disclosed  upon  the  evidence  be 
that  the  first  intimation  to  plaintiffs  of  defenda 
tion  definitely  to  reject  the  generators  after  thei 
lation,  was  contained  in  their  statement  of  defenc 
on  13th  June,  1903.  I  therefore  hold  that  the 
defendants  amounted  to  an  acceptance  of  these  j 
defective  though  they  undoubtedly  were,  and  th« 
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r  the  contract  price  of  them,  together  with  interest 
rice  of  generator  No.  1  from  21st  September,  1902, 
generator  No.  2  from  10th  November,  1902. 

provision  in  the  contract  that  property  should  not 
il  payment  in  full  is  a  provision  inserted  solely  for 
fit  of  the  vendors ;  it  is  competent  to  them  to  waive 
y  suing  for  the  contract  price  they  elected  to  waive 
resents  no  obstacle  to  recovery :  Tufts  v.  Poness, 
51. 

rights  of  defendants  as  a  result  of  the  failure  of 
5  to  deliver  generators  in  conformity  with  their 
must  now  be  considered.  Acceptance  by  retention 
having  consummated  their  obligation  to  pay  the 
price  for  the  generators,  the  right  of  the  purchas- 
ject  them,  because  they  did  not  fulfil  the  conditions 
)ntract,  and  thus  escape  payment,  no  longer  subsists 
nglish  law.  But  this  acceptance  in  no  wise  inter- 
th  their  right  to  set  up  plaintiffs'  breach  of  con- 
reduction  or  extinction  of  the  price  claimed  in  this 
jid  to  counterclaim  for  any  further  damage,  not  too 
which  they  may  have  sustained:  Mondel  v.  Steel, 
W.  808,  870-1  ;bavid  v.  Hedges,  L.  R.  6  Q.  B.  687. 
'fendant^  assert  both  rights,  and,  in  view  of  the 
I  for  set-off  which  I  propose  to  make,  covering  the 
[aims  of  both  plaintiffs  and  defendants,  it  is  un- 
y*  to  distinguish  between  those  elements  of  dauiage 
I  defendants  might  avail  themselves  by  way  of  de- 
id  those  which  would  be  properly  the  subject  of 
laim. 

defendants  are  entitled  to  a  sum  equal  to  the  dif- 
between  the  contract  price  of  the  generators  and 
;ual  value  at  the  dates  on  which  1  have  found  that 
•e  accepted  after  reconstruction,  is  quite  clear.  In 
nar}'  case  this  would  probably  exhaust  their  right 
ss.  But  this  is  not  the  ordinary  case.  Such  gen- 
•ould  not  be  procured  in  the  market.     They  could 

replaced  by  others  to  be  specially  manufactured. 
t  was  known  to  plaintiffs.     .     .     . 

apparent  that  the  vendors  were  made  aware  of  the 
urposes  for  which  they  were  asked  to  su])ply  these 
rs — of  the  use  defendants  intended  to  make  of  them 
•   the  fact  that  the  increased  capacity  which  they 
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would  afford,  if  fit  to  perform  the  work  expected 
was  essential  to  the  business  of  defendants.  It  f 
think,  that  plaintiffs  are  liable  to  defendants  foi 
profits,  in  respect  of  all  contracts  which  they  actu 
caused  by  inability  to  fulfil  such  contracts  owing  1 
downs  in  the  generators  due  to  defective  constnicti 
their  incapacity  to  furnish,  under  the  conditions  of 
tract,  the  power  output  of  2,000  kilowatts.  They 
be  entitled  to  recover  from  plaintiffs  such  sums,  i: 
they  may  themselves  have  been  obliged  to  pay  as 
for  breaches  of  such  contracts  held  by  them. 

If  defendants  can  prove  satisfactorily  that  tl 
obliged  to  refuse  or  relinquish  other  contra<?ts  wt 
might  have  taken  and  been  able  to  fulfil  had  the 
rators  met  the  contract  requirements,  they  may  ah 
titled  to  damages  in  respect  of  loss  of  profits  uj 
contracts. 

Defendants  should  also  be  allowed  such  sums 
expended  by  them  in  repairs  of  these  generators 
necessary  by  breakdowns  resulting  from  excessive 
of  the  armature  coils  due  to  defective  design  or  com 
of  the  machines.  It  is  obvious  that  such  repairs 
defendants  to  use  the  generators,  and  that  such  use 
to  lessen  the  damages  for  which  plaintiffs  might  c 
be  lia])le. 

In  respect  of  all  these  classes,  however,  actual  ( 
and  contracts  declined,  as  well  as  repairs,  the  dams^ 
be  restricted  to  losses  and  outlay  up  to  the  time  i 
defendants  could  by  the  use  of  due  diligence  have 
other  suitable  generators  to  replace  those  fum 
plaintiffs.  The  test  of  21st  September,  1902,  ha 
'  monstrated  the  failure  of  the  generators  as  recon 

'  allowing  a  reasonable  time  for  the  directors  of  d 

company  to  consider  the  report  of  that  test  and  the 
course,  and  for  inquiry  about  negotiations  with  i 
turers,  they  might,  I  incline  to  think,  have  ordered 
generators  (which  they  did  order  in  July,  1903),  as 
1st  December,  1902.  It  will  be  for  the  referee  1 
mine,  upon  fuller  evidence,  at  what  date  they  sho 
given  the  order,  and  what  would  be  a  reasonabl 
thereafter  to  allow  for  the  construction  of  new  ge 
At  the  expiration  of  such  period  defendants'  right 
'  ages  must  cease. 
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rged  by  Mr.  Nesbitt  that  the  clause  in  the  origi- 
t  by  which  the  vendors  undertook  to  "  correct 

which  may  develop  in  the  foregoing  apparatus 
year  from  the  starting  of  same/-  was  for  the 
he  vendors,  and  was  intended  to  enable  them, 

the  generators  should  fall  short  of  fulfilling  the 
;s  of  the  contract,  to  alter  or  reconstruct  them 
ike  them  conform  thereto,  and  that  under  the 
on  agreement  this  right  was  extended  so  as  to 
e  reconstructed  generators  and  to  run  for  one 

the  date  of  the  satisfactory  test  of  each  of  said 


it  clear  that  this  provision  was  inserted  for  the 
tnefit  of  the  purchasers.    Whatever  may  be  said 
3ed  in  the  original  contract,  the  tenns  in  which 
ed  to  the  reconstruction  agreement  admit  of  no 
its  effect  when   applied    to   the    reconstructed 
The  year  would  only  run  from  the  date  of  a  sat- 
st.     No  such  test  was  ever  made.     The  clause 
ne  operative  under  this  agreement.     It  is  pre- 
n  the  assumption  that  the  generators  should  be 
after  reconstruction.     This  clause,  in  my  opin- 
:  intended  to  and  did  not  in  fact  qualify  or  affect 
on  of  plaintiffs  to  deliver  generators  designed 
leted  substantially  in  accordance  with  the  speci- 
i  conditions  of  the  contract.     It  merely  entitled 
upon  such  generators  being  furnished,  to  the 
it  of  having  minor  defects,  which  might  develop 
repaired  during  the  period  of  one  year. 
s,  in  March,  1904,  ofter  the  generators  had  been 
om  defendants'  power-house,  took  them   away, 
alleged  right  conferred  by  the  clause  with  which 
now  been  dealing,  and  had  them  reconstructed 
ley  Co.  at  their  works  in  Pittsfield,  Mass.    They 
livery  of  the  generators  so  reconstructed  to  de- 
January,  1905,  asserting  that  they  then  met  all 
ts  of  the  contract. 

teps  plaintiffs,  in  my  opinion,  had  no  right  to 
assuming  that  the  generators  did,  when  so  ten- 
Bspond  with  the  specifications,  that  tender  was 
ile  and  ineffective. 

nt  for  plaintiffs  declaring  them  entitled  to  re- 
lon tract  price  of  both  generators,  with  interest 
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at  5  per  cent,  per  annum  from  2l8t  September,  190 
price  of  one,  and  from  10th  November,  1902,  on  th 
other,  and  to  such  sum  as  upon  a  reference  shall 
to  be  due  them  upon  their  claims  upon  the  open 
of  8th  December,  1897,  and  the  contract  of  4th  E 
1899,  in  respect  of  these  generators  and  other  g( 
plied  to  defendants.  Judgment  for  defendants  i 
counterclaim  for  damages  as  prayed,  upon  the  bi 
cated  above.  Reference  to  senior  Judge  of  Coun 
of  Wentworth.  Plaintiffs  to  have  the  general  cos 
action,  other  than  costs  incurred  upon  and  in  respe 
issue  whether  the  generators  in  fact  conformed  to  I 
tications,  and  upon  and  in  respect  of  the  issue  as  tc 
ficiency  and  result  of  the  test  of  21st  September,  19i 
latter  costs  together  with  the  costs  of  the  counters 
to  be  paid  by  plaintiffs  to  defendants.  Damages  \ 
payable  to  defendants  to  be  set  off  pro  tanto  ag; 
entire  debt  and  costs  payable  to  plaintiffs.  Furth 
tions  and  subsequent  costs  reserved. 


Meredith,  C.J.  March  14n 

TRIAL. 

BAKTEAM  v.  WAGNER. 


Executor — Action  for  Account  of  Documents  and 
of  Testator — Right  of  Action  —  Action  far  Dii 
Dis-m  issal — Costs. 

Action  for  an  a-ccount  and  delivery  over  of  d( 
and  property. 

Plaintiff  in  person. 

E.  H.  Johnston,  London,  for  defendant. 


Meredith,  C.J. : — Plaintiff  is  the  executor  of 
band  of  defendant,  and  his  statement  of  claim,  be 
allegation  of  his  executorship  and  that  defendai 
widow  of  the  testator,  ...  contains  only  the  : 
paragraph : — 
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defendant  shortly  after  death  of  the  deceased 
deliver  to  the  plaintiff  the  private  papers,  per- 
5,  and  other  property  of  the  deceased  in  his  poe- 
he  time  of  his  death,  and  which  thereby  came 
isession  of  the  defendant,  or  to  account  for  the 
itill  refuses  to  do  so/^ 

ef  claimed  is  an  account  of  the  private  papers, 
ects,  and  other  property  of  the  deceased,  which 
he  possession  of  the  defendant,  delivery  of  the 
)  plaintiff,  and  such  further  and  other  relief  ae 
jssary. 

y  paragraph  of  the  statement  of  defence  neces- 
•ef erred  to  is  the  7th,  which  is  as  follows: — 

defendant  informed  the  plaintiff  after  the  death 
husband  that  he  could  have  anything  to  which 
tied  as  executor  of  the  said  deceased,  and  the 
has  since  been  made  to  the  plaintiff  since  this 
brought/' 

ntiff  was  the  only  witness  examined  at  the  trial, 
that  he  had  more  than  once  orally  and  by  letter 
ef endant  for  a  statement  of  the  property  the  tes- 
jft  and  his  private  papers,  but  that  she  did  not 
I  his  request.  On  cross-examination  he  testified 
[  never  called  at  the  house  of  defendant  to  see 
en  left,  that  defendant  told  him  there  was  noth- 
d  that  he  knew  the  testator  had  some  pictures 
LOS  and  jewellery  and  his  wearing  apparel. 

ar  that,  if  defendant  has  in  her  possession  any 
the  deceased  to  which  plaintiff  is  entitled,  it  is 
alue,  and  it  is  probable  that  an  action  for  the 
it  or  for  damages  for  its  conversion,  would  be 
)roper  competence  of  the  Division  Court;  and  it 
retted,  if  it  be  so,  that  proceedings  in  the  High 
lecessary  to  enable  the  plaintiff  to  obtain  his 

appear  that,  notwithstanding  the  ample  power 
iiscovery  which  the  High  Court  possesses  since 
of  the  Judicature  Act,  an  action  for  discovery 
aght:  Orr  v.  Diaper,  4  Ch.  D.  92;  such  actions 
T,  rare,  and  the  practice  with  regard  to  them 

as  that  which  was  applicable  to  a  bill  for  dis- 

O.W.R    NO.  10  —31 
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covery-  before  the  Act.  Such  a  bill  was  not  bi 
hearing,  and  on  a  full  answer  being  given,  no  f 
ceedings  could  be  taken  on  it,  and  the  defends 
titled  to  an  order  for  payment  of  his  taxed  costs 
Discovery,  p.  611.  If  default  is  made  in  giving 
attachment  or  sequestration  may  be  resorted  to 
discovery:  ib.,  p.  619. 

The  action  is  not  in  form  or  substance  an 
discovery,  and,  if  it  were,  no  judgment  could  be  j 
for  the  reasons  already  stated.  It  is  in  fact  an  a^ 
account,  and,  in  my  opinion,  it  is  not  maintai 
fiduciary  relationship  exists  between  the  parties 
existed  between  the  testator  and  the  defendant 
of  the  property  in  question.  The  5  cases  in  w 
for  an  account  would  lie  in  equity  are  stated 
Judgments  and  Orders,  6th  ed.,  pp.  1358-9,  and 
of  plaintiff  is  not  within  any  of  them. 

The  action  must,  therefore,  be  dismissed,  but, 
jection  upon  which  I  proceed  might  have  been  i 
motion  for  judgment,  or  under  Con.  Rule  261,  th 
will  be  without  costs. 


C.A. 


March  1 


REX  V.  MASTER  PLUMBERS  AND  STEAM 
CO-OPERATIVE    ASSOCIATION,    LIMIT 
CENTRAL  SUPPLY  ASSOCIATION  OF 
LIMITED. 


Criminal  Law — Conspiracy  —  Illegal  Trade  Con 
Criminal  Code,  sec.  520 — Incorporated  Compc 
Preceding  Incorporation — Adoption  after  Inco\ 
Evidence  as  to  Agreements  to  Enhance  Prices 
Competition — Conviction — A  ppeal. 

Appeal  by  defendants  the  Central  Supply  I 
from  judgment  of  Clute,  J.,  7  0.  W.  R.  213.  fim 
dants  guilty  upon  an  indictment  for  conspiracy  c 
trade  combination  under  sec.  520  of  the  Criminal 
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penalty  of  $5,000  upon  each  of  the  defendants, 
leld  that  the  object  of  the  two  associations  was 
;ry  thing  that  the  statute  was  intended  to  pre- 
lat  the  effect  of  the  combination  was  unduly  to 
jplying  or  dealing  in  the  articles  or  commodities, 
did  restrain  and  injure  trade  and  commerce  in 
such  articles  and  commodities  as  defendants 
id  or  sold,  and  that  in  fact  it  did  unduly  pre- 
Siien  the  manufacture  and  production  of  such 
and  unreasonably  enhanced  the  price;  that 
lo  campetition  in  price;  that  the  manufactur- 
^ethor  and  fixed  their  own  prices,  they  and 
who  would  sell  theii-  goods;  that  they  met  from 
e  and  revised  their  price  list,  and  sold  these 
it  what  price  they  pleased,  only  limited  by  the 
Litting  the  price  so  high  that  importations  might 
the  United  States;  that  there  was  no  pretence 
t  combination,  and  defendants  did  prevent  and 
etitiou  in  the  production,  barter  and  sale,  and 
ag  of  articles  and  commodities  forming  their 


?al  wa^  heard  by  Moss,  C.J.O.,  Osler,  Garrow, 
Mkrkdith,  JJ.A. 

at^on,  K.C.,  and  W.  W.  Denison,  for  appellants. 

rtwrtght,  K.C.,  and  E.  E.  A.  Du  Vernet,  for  the 


,  J. A,: — -The  defendants  were  charged  by  indict- 

i  ccngpiracy  in  restraint  of  trade  under  sec.  520 

inal  Code;  and  at  the  trial  before  Clute,  J.,  with- 

were  found  guilty  and  each  fined  the  sum  of 

^TidaiUs  the  Plumbers'  Association  paid  the  fine, 
er  defendants,  the  Supply  Association,  appealed. 

U  are   very  fully  set  out  in  the  judgment  of 
sported  in  7  0.  W.  R.  213. 

520,  as  amended  by  63  &  64  Vict.  ch.  46,  reads 
"  Every  one  is  guilty  of  an  indictable  offence 

0  a  penalty  not  exceeding  four  thousand  dollars, 

1  than  two  hundred  dollars,  or  to  two  years'  im- 
or  if  a  corporation  is  liable  to  a  penalty  not  ex- 
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ceeding  ten  thoiisand  dollars  and  not  less  than  or 
dollars,  who  conspires,  combines,  agrees,  or  arr 
any  other  person,  or  with  any  railway,  steamsl 
boat,  or  transportation  company  .  .  .  (d)  to  i 
vent  or  lessen  competition  in  the  production,  m 
purchase,  barter,  sale,  transportation,  or  supply  ( 
article  or  commodity,  or  in  the  price  of  insurance 
son  or  property/^ 

Counsel  for  the  appellants  contended  that 
language  an  indictment  would  not  lie  against  ai 
tion  but  those  named  in  the  section,  upon  the  j 
the  maxim  expressio  unius  est  exclusio  alterius. 
in  any  event  two  corporations  alone  could  not  I 
or  in  other  words,  that  there  must  in  addition 
one  natural  person  as  a  co-conspirator. 

These  objections  are  not,  I  think,  well  foundc 

There  are,  of  course,  offences  such  as  assaui 
is  physically  impossible  for  a  corporation  to  comr 
such  offences  sb  they  can  commit,  whether  of  i 
or  malfeasance,  and  for  which  the  prescribed  j 
is  one  which  they  can  be  made  to  endure,  they  ai 
able  to  the  criminal  law  as  are  natural  persons: 
Great  Northern  of  England  R.  W.  Co.,  9  Q.  B.  2 
Tyler,  [1891]  2  Q.  B.  588-594;  Pharmaceutical 
L.  &  P.  Supply  Association,  5  App.  Cas.  857. 

The  section  in  question  expressly  provides  fc 
ishment  of  a  corporation  by  fine,  and  this  seen 
them  on  the  same  plane  for  all  purposes  under 
as  natural  persons.  See  also  the  interpretation 
the  Code,  sec.  3,  sub-sec.  5  (T),  and  the  genera 
tation  Act,  R.  S.  C.  ch.  1,  sec.  47,  sub-sec.  22. 

As  to  the  remainder  of  the  objection,  any  c 
course  created  by  the  naming  of  the  transport 
panics  at  the  end  of  clause  1.  Why  this  was 
necessary  does  not  clearly  appear,  but  I  am  wh( 
to  regard  their  presence  in  the  section  as  having 
reaching  and  controlling  effect  as  to  exclude  fron 
tion  all  other  commercial  corporations. 

The  section  begins,  ^^very  one  "  is  guilty,  etc. 
to  the  punishment  first  prescribed,  and  then  pro 
if  a  corporation.^^  to  the  punishment  secondly 
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inspires,"  etc.,  with  any  other  person,  "  or  with  any 
.     .     .    company,"  etc. 

clause  evidently  assumes  and  provides  for  the  case 
ispiracy  between  any  natural  person  and  a  trans- 
Q  company,  and  also  between  any  corporation  and  a 
tation  company,  whether  incorporated  or  not.  And 
►nee  appears  to  render  inapplicable  the  maxim  upon 
le  contention  rests. 

common  knowledge  that  the  majority  of  large  opera- 
manufacturing  and  dealing  in  the  articles  and  com- 
of  commerce  are  now  carried  on  by  joint  stock 
es.  Can  it  be  imputed  to  the  legislature  that  the 
1  in  preparing  the  net  was  to  catch  only  the  small 
iirely  not.  Then  again  the  section  expressly  ex- 
prevent  combinations  in,  among  other  things,  in- 
both  life  and  fire.  These  subject  matters,  it  is  also 
knowledge,  are  always  carried  on  by  joint  stock  or 
3ompanies  or  corporations.  Insurance  corporations 
expressly  named  at  all,  and  therefore  unless  in- 
1  the  term  "  corporation,"  found  in  the  first  clause 
action,  could  not  under  the  construction  contended 
ither  prosecuted  or  punished. 
SVatson  also  argued  that  evidence  had  been  impro- 
mitted  against  his  clients,  his  objection  being  ap- 
twofold:  (1)  that  evidence  of  the  acts  of  the 
ilumbers  was  not  admissible  as  against  his  clients; 
iiat  evidence  of  the  acts  and  conduct  of  the  parties 
the  incorporation  of  the  Supply  x\ssociation  should 
i  been  received. 

he  further  contended,  his  main  contention  I  think 
►e  called,  that  in  any  event  no  evidence  had  been 
any  corporate  act  on  the  part  of  the  appellants 
ir  incorporation. 

ispiracy  is  generally  matter  of  inference  deduced 
tain  criminal  acts  of  the  parties  accused  done  in 
e  of  an  apparent  criminal  purpose  in  common  be- 
am:*' per  Grose,  J.,  in  Rex  v.  Brissac,  4  East  171, 
rith  approval  in  Mulcahey  v.  The  Queen,  L.  R.  3 
5,  at  p.  317.  See  also  Regina  v.  Fellowes,  19  TI.  C. 
,  58;  Regina  v.  Connolly,  25  0.  R.  151. 

it  was  quite  proper  and  indeed  necessary  to  give 
ividence  of  the  nature  of  the  conspiracy,  to  shew 
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how  it  affected  trade.  The  appellants  controlle 
ply  of  materials  with  which  the  business  of  pin 
carried  on.  And  the  other  association,  consist 
master  plumbers  using  this  material,  dealt  di] 
the  customers  who  are  said  to  have  been  injurious 
And  it  was  therefore  the  acts  and  conduct  of  th 
sociation  and  its  members  which,  on  the  theory 
acy,  directly  made  the  unlawful  object  attainable 
the  public. 

And  it  is  well  settled  that  evidence  of  the 
the  conspiracy  alleged  may  be  given  before  tin 
criminal  agreement  is  proved:  see  Rex  v.  Hamm< 
718;  Bex  v.  Brittain,  3  Cox  C.  C.  76. 

The  remaining  objections  above  stated  are 
directed  to  this,  that  however  criminal  the  con( 
parties  had  been  in  the  past,  the  appellants  upon 
tion  began  with  a  clean  sheet,  and  could  only  be 
with  the  criminal  agreement  by  some  distinct 
corporate  act.  And,  in  the  paucity  of  evidence  < 
sequent  to  incorporation,  the  objection,  it  may  b 
is  formidable.  I  have,  however,  after  careful  an 
consideration,  come  to  the  conclusion  that  the 
ferences  were  drawn  by  the  learned  Judge  at  the 

The  theory  of  the  Crown,  apparently  concurre 
Judge,  is  that  prior  to  the  incorporation  there  ha^ 
a  criminal  agreement,  first  between  the  indivi 
prising  both  associations  before  the  incorporai 
Plumbers'  Association  in  April,  1905,  continued 
incorporation  by  the  defendants  the  Plumbers' 
down  to  the  incorporation  in  September,  19 
defendants  the  Supply  Association,  and  aft 
the  end  between  the  two  incorporated  bo< 
there  was  at  one  time  such  an  agreement  i 
puted.  The  defendants  the  Plumbers'  Associ 
incorporated  as  a  co-operative  association 
provisions  of  R.  S.  0.  1897  ch.  202;  the  other 
under  R.  S.  0.  1897  ch.  211.  Each  association 
poration  took  over  the  assets,  obligations,  and  p^ 
previously  incorporated  association.  The  secre 
incorporated  body,  really  its  manager,  was  in 
retained  in  ofBce  by  the  incorporated  body.  A 
tinned  in  use  the  same  books  as  those  in  use  b 
poration.     The  large  majority  of  the  individuj 
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jorporated  associations  in  each  case  continued  their 
>n  with  the  incorporated  bodies.  And  the  mode  of 
lent  was  in  no  material  respect  changed  in  either 
r  incorporation. 

evidence  shews  that  the  appellants  sought  incorpor- 
the  belief  as  advised  that  they  could  with  safety  do 

things  as  an  incorporated  body  which  they  could 
without  too  much  risk  while  unincorporated,  no 
fear  inspired  by  the  circumstances  of  the  Crash- 
tment  then  pending  against  one  of  the  members^! 
he  then  threatening  trouble  with  the  Customs  De- 
)  at  Ottawa.  And  it  is  a  perfectly  fair  inference  that 
58  which  it  was  desired  to  do,  and  which  indeed 
lly  the  only  things  intended  or  proposed  to  be  done, 
>8e  connected  with  the  continuance  of  the  under- 
,  or  at  least  of  some  understanding  with  the  master 
i,  whereby  competition  was  to  be  kept  down  and 

be  kept  up,  at  least  to  the  very  verge  of  the  law. 

satisfactory  reason  is  suggested  for  the  appellants' 
ition,  nor  indeed  for  its  existence  as  an  incorporated 
^rporated  body.  They  did  not  manufacture  or  sell 
is  themselves,  nor  carry  on  or  propose  to  carry  on 
r  business.  No  difficulty  was  or  can  be  suggested 
idividual  master  plumbers  going  to  the  individual 
:urer  or  jobber  directly  for  his  supplies.  But  there 
?  than  a  suspicious  origin.  There  was  proved  joint 
nuous  action  towards  the  same  purpose  down  to  the 
ncorporation.  In  July,  1905,  the  secretary  of  the 
Lssociation  interviewed  a  Mr.  Reeve  who  had  been 
)T  of  the  Master  Plumbers'  Association,  but  had 
n,  and  was  being  punished  accordingly,  with  a  view 
ng  him  to  return  to  the  fold.     And  in  the  same 

joint  deputation  from  both  bodies  proceeded  to 
0  interview  the  Minister  of  Customs  with  reference 
large  which  had  been  made  against  them  of  refus- 
lies  to  others  than  members  of  the  Master  Plumb- 
pjation. 

diately  before  that  there  had  b^en  friction  between 
>odies  because  the  Supply  Association  had  passed  a 
a,  under  pressure,  as  it  stated,  from  the  Minister  of 
providing  that  in  future  they  would  sell  to  Jill 
timbers  having  established  places  of  business.  Why 
on,  and  why  the  necessity  for  the  resolution  at  all, 
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if  there  had  been  no  previous  understanding  of  1 
question  ? 

But  after  the  return  from  Ottawa  no  more  i 
the  resolution,  and  no  customer  was  produced,  n 
any  reliable  evidence  to  prove  that  any  change 
been  effected  by  or  after  the  resolution.  Then  ^ 
committee,  a  necessary  part  of  the  machinery,  cc 
sit  as  usual  down  to  and  after  the  appellants'  im 
just  as  before.  And  in  the  month  of  September, 
after  the  appellants'  incorporation,  the  secretary 
pellants  is  found  complaining  to  Mr.  Mann  that 
keeping  to  the  agreement  not  to  sell  to  those  noi 
of  the  Plumbers'  Association.  And  finally  there 
one  distinct  instance  proved  of  a  master  pluml 
been  refused  supplies  after  the  appellants*  inc 
by  a  member  of  the  appellants'  association. 

Then,  there  is  the  unquestioned  circurastanc 
soon  as  the  appellants'  incorporation  took  place,  ( 
of  both  bodies  met  by  previous  arrangement,  anc 
aid  of  experienced  solicitors,  proceeded  to  settle 
of  a  written  agreement  which  outwardly  at  leas 
posed  to  regulate  the  future  relations  of  these 
ordinary  bodies.  And  in  this  agreement,  as  fini 
although  not  actually  executed,  the  same  idea  oi 
the  outside  master  plumber  continues,  for  it  is  e^ 
his  trade  was  not  to  be  cultivated.  He  was  to  1 
aged  as  much  as  possible.  For  instance,  he  was 
entitled  to  the  benefit  of  the  price  lists  agreed  uj 
trade  of  the  more  fortunate  members,  but  might 
any  price  which  pleased  the  supply  men.  The  n 
the  association  were  to  receive  a  discount  of  7^ 
on  all  their  purchases.  The  outsider  had  no  j 
And  what  is  still  more  strange,  the  supply  m€ 
addition  to  pay  5  per  cent,  upon  all  safes  made  t< 
to  a  fund  controlled  by  the  parties.  And  it  is 
sume  that  this  5  per  cent,  was  also  intended  to  c- 
the  pocket  of  the  unfortunate  outsider. 

With  reference  to  the  objection  that  no  expresi 
act  was  proved,  it  is  proper  to  observe  that  the  o 
a  criminal  nature,  and  concerns  the  conduct  of  c 
Such  conduct  could  only  be  proved  by  proving  ^ 
who  apparently  represented  it  did.  It  would  hi 
good  answer  to  prove  that  the  acts  relied  on  ^ 
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1  or  had  been  disayowed.  But,  on  the  contrary,  it 
apparent  that  the  incorporated  body  existed  solely 
doing  of  exactly  such  and  similar  acts,  that  it  had 
no  other  business,  and  that  but  for  its  connection, 

3r  unlawful,  with  the  Master  Plumbers^  Association, 

10  reasonable  excuse  for  existing  at  all. 

ier  these  circumstances,  with  such  a  histor}*^  and 
and  apparent  purpose,  the  acts  to  which  I  have  re- 
18  occurring  after  incorporation,  although  compara- 
rifling,  were  and  are,  I  think,  sufficient  to  uphold  the 
Judge's  conclusions  against  the  appellants,  and  the 
should  therefore,  in  my  opinion,  be  dismissed  and 
viction  affirmed. 

.8,  C. J.O.,  gave  reasons  in  writing  for  the  same  j'on- 


LAREN,  J.A.,  concurred. 

ER   and    Meredith,   JJ.A.,    dissented,   for    rea.sons 
)y  each  in  writing. 


C.A. 


March  14th.  1907. 


HEX  V.  BRINLEY. 

I  Law — Bigamy — Indictment  for — Dpfence — Divorce 
^oreign  Court — British  Subjects — Ontnii^  Domicil — 
lidiiy  of  Divorce — Bona  Fide  Belirf  it)  Validity  of 
rce  not  a  Defence  —  Constitutional  Law — Criminal 
.  sec.  276.  sulh-sec,  1  (a) — Intra  Vires, 

reserved  bv  the  junior  Judge  of  the  County  Court 
m,  sitting  in  the  Oounty  Court  Judge's  Criminal 
*  that  county,  under  the  provisions  of  part  LTV.  of 
dinal  Code. 

ndant  was  charged  with  the  offence  of  bigamy  un- 
275,  sub-sec.  4,  of  the  Criminal  Code.  He  was  and 
ad  been  a  British  subject,  and  was  married  to  one 
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KcH?a  Card  in  the  county  of  Huron  on  14th  Ap 
In  August,  1903,  his  wife  left  him,  and  went  to 
the  State  of  Michigan^  U.S.  She  then  intended  U 
from  her  husband,  had  no  intention  of  ever  reti 
Canada,  and  thenceforth  made  her  home  in  the 
Michigan. 

In  January,  11)06,  she  obtained  a  decree  of  div< 
defendant  in  the  Circuit  Court  for  Wayne  county, 
on  the  ground  stated  in  the  decree  of  '^extreme 
Defendant  was  not  served  with  any  notice  of  the  di^ 
ceedings,  and  took  no  part  therein. 

In  April,  1906,  defendant  went  with  one  Emily 
Picot  to  Detroit,  in  the  State  of  Michigan,  and  tl 
through  a  form  of  marriage  with  her  before  an  of 
qualified  according  to  the  laws  of  that  State  to  pei 
marriage  ceremony.  He  left  Canada  with  inte 
through  the  form  of  marriage  with  her,  and  im 
afterwards  returned  with  her  to  his  residence  in  the 
of  Goderich,  in  the  county  of  Huron,  Ontario.  I 
taining  his  marriage  license  in  Goderich,  he  had  ii 
session  a  copy  of  the  decree  of  divorce,  and  he  ha< 
tained  legal  advice  that  the  decree  was  legal  and  bin 
that  he  was  at  liberty  to  marry  again  if  he  saw  fit. 

On  these  facts  the  County  Court  Judge  found  ( 
guilty  of  the  offence  charged,  but  reserved  for  the  < 
tion  of  the  Court  of  Appeal  the  following  questioi 

1.  Is  the  said  decree  of  divorce  granted  by  th 
Court  of  the  State  of  Michigan  upon  15th  Januar} 
valid  and  binding  divorce  and. of  any  effect  in  the 
of  Ontario,  and  does  it  effect  a  valid  dissolution  of 
riage  so  as  to  constitute  in  law  a  good  defence  t 
dictment? 

2.  Was  the  element  of  intent  or  mens  rea  remov 
fact  of  the  defendant  knowing  that  the  decree  of  di 
been  granted  and  his  having  been  advised  that 
legally  marr}'  again? 

After  the  case  thus  submitted  had  been  argued 
st«anding  for  judgment,   the   Judge   reserved  the 
further  question: — 

Is  paragraph  (a)  of  sub-sec.  1  of  sec.  275  of  the 
Code,  1892.  intra  vires  the  Parliament  of  Canada, 
the  limitation  imposed  by  sub-sec.  4  the  effect  of  so  c 
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\>h  (a)  as  to  bring  the  substantive  enactment  con- 
u  panigraph  (a)  within  the  powers. of  the  Parliament 
dn? 

case  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow, 
tEN,  Meredith,  JJ.A. 

Promifoot,  K.C.,  for  defendant. 

t  Cartwright  K.C.,  for  the  Attorneys-General  for 
and  (Ontario. 

KR.  J. A.: — As  regards  the  last  question,  I  think  it 
c**t?sary  to  say  (1)  that,  so  far  as  this  Court  is  con- 
we  ought  to  consider  it  as  disposed  of  by  the  judg- 
*  opinion  of  the  Supreme  Court  of  Canada  upon  the 
int  wliich  was  submitted  for  their  determination  in 
riminal  Code,  Bigamy  Sections,  27  S.  C.  R.  461.  It 
^re  held  that  these  provisions  were  intra  vires  the 
lent  of  Canada.  (2)  If  reasons  for  that  conclusion 
e  sought  for  and  adduced,  they  are  well  set  forth  and 
led  in  the  judgment  of  the  Chancellor  in  Regina  v. 
14  O.  R.  525.  The  later  case  of  Macleod  v.  Attor- 
leral  for  N^ew  South  Wales,  [1891]  A.  C.  455,  was 
upon  a  state  of  facts  different  in  at  least  one  im- 
respect  from  those  in  the  present  case,  and  upon  a 
raore  extensive  in  its  scope  than  our  own,  not  being 
to  British  subjects  resident  in  the  colony.  It  there- 
^  not  alTect  the  reasoning  upon  which  the  judgments 
Uiprenie  Court  and  the  Chancellor  proceeded. 

5  qnetition  must,  therefore,  in  my  opinion,  be  answered 
[ffirmative. 

rogari]?^  the  first  question  in  the  case  firstly  submit- 

*ndant  i-elies  upon  the  Michigan  divorce  obtained  at 
ame  of  his  wife  as  an  answer  to  the  indictment,  on 
md  tfiat  it  effected  a  valid  dissolution  of  his  marriage 
r.  But  that  marriage  having  been  solemnized  in  Can- 
i  defendant  having  been  at  the  time  and  always  after- 
^  Britijih  subject  resident  and  domiciled  there,  and 
aviBg  appeared  to  and  having  taken  no  part  in  the 
u\^^  m  the  Michigan  Court,  I  do  not  see  how  that 
■ver  acquired  jurisdiction  to  dissolve  it. 
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In  Lemesurier  v.  Lemesurier,  [1895]  A.  C.  5' 
Jield  by  the  Judicial  Committee  of  the  Privy  Cou 
a  full  review  of  the  authorities,  that  according  to  1 
pies  of  international  law  as  administered  in  our  C 
domicil  for  the  time  being  of  the  married  pair  a 
only  true  test  of  jurisdiction  to  dissolve  the  marri 
decision  in  the  case,  which  is  of  general  applic 
more  fully  stated  in  the  head-note,  is  that  "  the  ] 
domicil  of  the  spouses  within  the  territory  is  ne 
give  to  the  Court  jurisdiction  so  to  divorce  a  vinciJ 
its  decree  to  that  effect  shall  by  the  general  law  < 
possess  extra-territorial  authority.  A  so-called  mj 
domicil  said  to  be  created  by  a  bona  fide  residei] 
spouses  within  the  territory,  of  a  less  degree  of  pc 
than  is  required  to  fix  their  true  domicil,  cannot 
nized  as  creating  such  jurisdiction.'' 

We  followed  this  decision  in  the  recent  case  < 
Woods,  6  0.  L.  R.  41,  2  0.  W.  R.  338. 

In  the  present  case,  it  is  true,  the  wife,  thoug] 
and  domiciled  in  Canada  at  the  time  of  her  man 
become  a  permanent  resident  of  the  foreign  state 
brought  her  action  for  divorce  there.  But  this,  ac( 
the  Lemesurier  case,  could  make  no  difference  if  th( 
was  not  domiciled  in  that  state :  Green  v.  Green,  | 
89,  where  Gorrell  Barnes,  J.,  says  he  finds  "no  case 
it  has  ever  been  decided  that  a  man  can  be  divorcee 
wife  by  the  laws  of  the  country  in  which  he  has  n 
resident  or  domiciled :"  Haney  v.  Femie,  6  P.  D.  ^ 
Cas.  43,  46;  and  see  Bater  v/ Bater,  [1906]  P.  2( 
on  The  Conflict  of  Laws  (1896),  pp.  127,  163,  169, 
there  cited;  Westlake  on  Private  International  T^^ 
pp.  82,  86. 

Mr.  Proudfoot  cited  the  recent  case  of  Arraita 
torney-General,  Gillig  v.  Gillig,  [1906]  P.  135,  in 
was  held  that  the  Courts  of  this  countiy  would  recc 
binding  effect  of  a  decree  of  divorce  obtained  in  a  at 
the  husband  was  not  domiciled,  if  the  Courts  of  th 
or  state  of  his  domicil  would  recognize  it.     .     .     . 

There  is  nothing  in  this  case  inconsistent  with 
sion  in  the  Lemesurier  case,  but  the  contrary.  T 
regarded  the  law  of  the  state  of  the  domicil — ^fche 
New  York — as  that  which  affected  and  determined  i 
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usband,  and,  as  that  law  recogoized  the  validity  of 
h  Dakota  decree,  the  wife  who  obtained  it  was  free 
'  again.     The  defendant  is  thus  still  left  to  demon- 

•  he  can,  that  the  law  of  his  Canadian  domicil  will 
J  the  validity  of  the  Michigan  decree.  This,  how- 
I  have  said,  is,  according  to  that  law,  denied.  And 
itage  V.  Amiitage,  [1898]  P.  178,  where  Gorrell 
J.,  refers  to  the  American  doctrine  that  the  wife 
uire  a  domicil  of  her  own  in  the  country  of  the 
nial  home.  Here  the  wife  had  not  acquired  even 
iomicil,  as  the  State  of  Michigan  had  never  become 
imonial  home  of  the  parties. 

•  V.  Bater,  [1906]  P.  209,  follows  and  applies  Leme- 
Lemesurier,  holding  that  the  domicil  for  the  time 
the  married  pair,  when   the   question  of  divorce 

fords  the  only  true  test  of  jurisdiction  to  dissolve  tlie 
',  and  that  the  Court  of  the  bona  fide  existing  domi- 
urisdiction  over  persons  originally  domiciled  in  an- 
antry  to  undo  a  marriage  solemnized  in  that  other 
See  also  Guest  v.  Guest,  3  0.  E.  344,  570;  Magum 
rn,  11  A.  R.  178;  The  Trial  of  Earl  Russell,  [1901] 
16. 

leed  not  consider  the  recent  case  of  Haddock  v.  Had- 
6  TJ.  S.  R.  562.  It  has  been  severely  criticized  botli 
toted  States  and  in  England,  but  it  is  not  necessary 
eit  to  shew  the  invalidity  of  the  Michigan  decree. 
>  like  Ogden  v.  Ogden,  23  Times  L.  R.  158,  shew 
Courts  of  the  husband^s  domicil  cannot  undo  a  mar- 
^mnized  in  England  between,  e.g.,  a  domiciled  French- 
l  an  Englishwoman,  in  accordance  with  the  require- 
f  English  law,  merely  because  it  would  be  irregular 
ountry  of  the  domicil  by  reason  of  the  omission  of 
adition,  such  as  the  consent  of  the  parents  in  the 
»  minor,  required  by  the  laws  of  that  country.    .    .    . 

erenee  to  Stevens  v.  Fisk  (1885),  Cameron's  Canaaa 
'  Court  Cases,  p.  392.] 

Srst  question  submitted  by  the  stated  case  must,  there- 
mswered  in  the  negative. 

[uestion  whether  the  fact  of  defendant  knowing  that 
?e  of  divorce  had  been  granted  and  his  having  been 
that  he  could  legally  marry  again,  would  be  a  de- 
1  the  ground  that  an  absence  of  guilty  intent  or 
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mens  rea  was  thereby  established,  must  also  up< 
thorities  be  answered  in  the  negative. 

In  the  recent  case  of  Sherras  v.  De  Kiitzen,  [! 
B.  918,  Wright  J.,  speaking  of  the  presumption  th 
ledge  of  the  wrongfulness  of  the  act  is  an  ingredie 
offence,  says :  "  That  presumption  is  liable  to  b 
'jither  by  the  words  of  the  statute  creating  the  ofl 
iiie  subject  matter  with  which  it  deals,  and  bot 
considered:  Nicholls  v.  Hales,  L.  R.  8  C.  P.  32! 
the  most  remarkable  exceptions  was  in  the  case 
It  was  held  by  all  the  Judges,  on  the  statute  of  1 
11,  that  a  man  was  rightly  convicted  of  biganr 
married  after  an  invalid  Scotch  decree  which  ha 
tained  in  good  faith  and  the  validity  of  which 
reason  to  doubt :  Lolly's  Case,  Euss.  &  Ry.  237." 
tum  in  that  case  that  no  sentence  or  Act  of  a 
countr}-  can  dissolve  an  English  marriage  a  vine 
luonii,  for  grounds  on  which  it  is  not  liable  to  be 
vinculo  matrimonii  in  England,  was  afterwards  o^ 
Ifarvey  v.  Fernie,  G  P.  D.  35,  44,  but  in  other  r 
decision  is  not  affected. 

Then  the  Criminal  Code,  sec.  275,  after  definii 
the  offence  of  bigamy  consists,  declares,  8ul>-sec.  3 
one  commits  bigamy  by  going  through  a  form  o 
(inter  alia),  (a)  if  he  or  she  in  good  faith  and  on 
grounds  believes  his  wife  or  her  husband  to  be  dead 
he  or  she  has  been  divorced  from  the  bond  of  the 
riage.'' 

Sub-section  3  (a)  adopts  the  law  as  laid  do 
Court  for  Crown  Cases  Reserved  in  The  Queen  v. 
Q.  B.  D.  168;  but  sub-sec.  3  (c)  contains  no  ea 
favour  of  a  person  who  bona  fide  believes,  or  is  ad 
the  bond  of  marriage  has  been  dissolved  by  a  di 
this,  with  the  express  enactment  as  to  what  the  act 
consists  in,  is  strong  to  shew  that  no  such  exceptioi 
implied,  and  that  a  valid  divorce  must  be  proved 
cused.  That  may  well  have  l)een  intended  on  | 
public  policy  to  prevent  persons  from  setting  up 
whije  you  wait/'  which  to  common  knowledge  ar 
obtained  in  some  of  the  Courts  of  the  neighbourii 

In  some  of  these  Courts  the  authorities  on  ti 
seem  to  be  in  conflict :    Am.  &  Eng.  Encyc.  of  La^ 
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K  41.  In  Wharton's  Criminal  Law,  sec.  88,  p.  1695 
is  said  *^  that  the  defendant  honestly  believed  in  the 
3  of  a  non-existent  divorce  is  no  defence." 

conviction  must  be  affirmed. 

LAREN  and  Meredith^  JJ.A.,  each  gave  reasons  in 
for  the  same  conclusion. 

3^  C.J.O.,  and  Gabrow,  J. A.,  also  concurred. 


C.  A. 


M:arch  14th,  1907. 


tflLTON  TERMINAL  R.  W.  CO.  AND  WHIPPLE. 

^rivate  Wm/ — Clomng  vp  —  Phn  —  AinendmenU — 
Man  to  County  Court  Judge  —  Evidence — Affidavits — 
?  of  Petitioners— Registry  Act,  /?.  S,  0.  1897  ch.  136, 
110 — Construction  of — Substituted  Way, 

eal  by  Laura  Whipple  from  order  of  junior  Judge  of 
Court  of  Wont  worth,  under  iioc.  110  of  the  Registry 
S.  O.  1897  ch.  130,  amending  a  plan  of  lands  in  th(» 
iamilton  laid  out  into  lots  by  the  late  George  Hamil- 

R.  J.  Hamilton,  filed  in  the  registry  office  for  the 
closing  up  a  lane  or  alleyvvay  shewn  on  tlie  plan,  and 

another  in  lieu  thereof.  The  order  was  made  on 
lication  of  the  railway  company.  The  appellant  was 
er  of  premises  forming  part  of  two  lots  laid  out  and 
n  the  plan  and  abutting  on  the  rear  on  the  lane  or 
r  supposed  to  be  closed. 

iynch-Staunton,  K.C.,  for  the  ap})ellant. 

I.  Blake,  K.C.,  for  the  company. 

judgment  of  the  Court  (Moss.  C.J.O.,  Garrow  and 
tEN,  JJ.A.),  was  delivered  by 

3,  C.J.O. : — The  proceedings  in  the  matter  illustrate 
>ngly  the  propriety  of  adiiering  to  the  sound  principle 
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that  as  a  general  rule  upon  applications  under  sec. 
Kegistry  Act,  the  evidence  should  be  given  viva  vo( 
in  the   form  of   affidavits :   see  Ke  McDonald  anc 
Listowel,  6  0.  L.  E.  556,  2  0.  W.  R.  1000. 

The  application  was  launched,  supported,  and  c 
affidavits,  apparently  without  objection  from  an; 
with  the  result  that  the  Judge  deemed  the  evidenc 
in  this  way  so  unsatisfactory  as  to  call  for  a  persoi 
tion,  which  he  appears  to  have  made  of  his  own  i 

The  information  supplied  by  the  affidavits  is  oi 
meagre  character.     The  title  of  the  applicants  is  a 
very  vague  and  general  way.     The  whole  stateme 
they  '^have  completed  negotiations  for  all  the  prope 
on  plan  hereto  annexed,  and  which  is  exhibit  ^  A  *  t 
davit.^'     No  title  deeds  are  produced,  not  even  an 
or  agreements  for  the  purchase  of  the  lands  spoken 
is  no  attempt  to  trace  the  title  of  those  perscHis 
lands  the  applicants  have  "negotiated,"  and  to 
they  were  the  persons  by  whom  the  plan  was  mad 
or  their  assigns.     There  is  nothing  to  shew  in  whi 
the  lane  shewn  on  the  plan  made  and  filed  by  or  f 
and  R.  J.  Hamilton  was  dealt  with  in  the  conveyar 
lots  shewn  by  the  plan  to  abut  on  the  lane.     It  mt 
the  conveyances  merely  granted  the  lots  by  their  n 
cording  to  the  plan,  or  it  may  be  that  they  gave  i 
right  of  way  over  the  lane  to  each  grantee  whose  h 
on  it  in  common  with  the  grantees  of  the  other  lot 
may  have  described  such  lots  by  reference  to  the  h 
rear.    But  all  this  is  left  to  conjecture.    These  tl 
have  been  admitted  or  may  have  been  well  kno^ 
parties   concerned.     Certainly,   throughout,   much 
have  been  taken  for  gi*anted.     There  is,  however,  r 
shew  that  the  original  proprietors  parted  in  any 
the  fee  in  the  soil  of  the  lane  or  alleyway. 

The  affidavits  filed  on  behalf  of  the  present  ap 
opposition  to  the  application,  render  no  help  in 
specie.  Her  title  deeds  are  not  produced,  nor  are  ] 
in  respect  of  the  lane  set  forth  with  precision.  A 
shewn  is  that  her  dwelling  stands  on  parts  of  lots  l 
shewn  on  the  plan,  and  that  in  the  rear  they  ab 
lane  in  question. 

The  plan  on  file  in  the  registry  office  was  not  pr< 
any  copy  of  it  verified.     The  nearest  approach  to 
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rint  sworn  to  be  a  copy  of  a  plan  of  a  block  of  land 
by  King,  Main,  Catherine,  and  Walnut  streets,  but 
pears  on  it  another  later  survey  and  plan  of  the  land 
ist  of  lots  numbers  1  and  32  as  shewn  in  the  George 
J.  Hamilton  survey  and  plan.  Whether  the  later 
)f  a  portion  of  that  formerly  in  the  Hamilton  plan 
appear,  but  from  present  appearances  it  seems  to  be 
not  covered  by  the  earlier  plan.  Altogether  it  may 
'  said  that  seldom  have  the  materials  presented  in  a 
ich  is  not  interlocutory  on  its  character,  furnished 
b  on  the  question  in  issue  or  been  more  unsatisfactory 
character. 

it  was  for  the  applicants- to  make  out  a  case,  and  there 
us  difficulties  in  the  way. 

rding  to  the  George  and  R.  J.  Hamilton  plan,  which 
to  have  been  filed  in  the  registry  ofl&ce  in  August, 
ere  were  two  tiers  of  lots,  one  comprising  lots  num- 
ly  3,  and  4,  fronting  on  King  street,  the  other  com- 
lots  numbers  29,  30,  31,  and  32  fronting  on  Main 
In  the  rear  of  these  two  tiers  of  lots  was  a  lane  or 
12  feet  wide,  which  commenced  at  or  within  a  few 
f  the  line  of  the  eastern  boundaries  of  lots  numbers 
2,  and  ran  thence  westward  to  Catherine  street  on 
side  of  the  lots  comprised  in  the  plan.  Presumably 
re  made  according  to  the  plan.  The  lane  or  alley- 
been  used  in  connection  with  the  lots  for  many 
Mrs.  Whipple^s  property  forms  part  of  lots  31  and 
the  lane  or  alleyway  runs  immediately  in  the  rear  of 
aises.  No  doubt,  she  and  her  predecessors  in  title 
ie  constant  use  of  it  as  a  means  of  access  to  and  from 
of  her  property. 

t  is  sought  is  to  close  this  lane  or  alleyway  from 
le  street  to  a  point  about  18  feet  to  the  west  of  the 
line  of  Mrs.  AMiipple's  property,  and  to  open  a  new 
feet  wide  alongside  the  western  line  of  her  property 
ending  south  from  the  southern  line  of  the  present 
Slsin  street. 

first  difficulty  in  the  way  is  as  to  the  title  to  the  land 
ng  the  lane  or  alleyway  proposed  to  be  closed.  It  is 
that,  unless  the  applicants  have  acquired  the  title  to 
of  the  lane  or  alleyway,  they  are  not  in  a  position  to 

yU.  IX.  O.W.B.  NO.  10—32 
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ask  that,  it  be  closed,  and  the  land  thus  throv 
adjoining  parcels.  There  is  nothing  proving,  nc 
fairly  gathered  or  presumed  from  what  does  appe 
title  to  the  soil  of  the  lane  or  alleyway  is  not  out 
the  heirs  or  devisees  of  George  and  R.  J.  Hami 
tainly  there  is  nothing  to  shew  that  it  has  been  ; 
01  is  vested  in  the  applicants.  And  it  seems  to 
sary  precedent  to  an  amendment  or  alteration  of 
volving  the  closing  of  a  lane  appearing  upon  it,  t 
the  applicant  is  the  original  owner,  or  that  he  h 
liis  title  in  the  soil  of  the  lane.  Without  this  h 
a  position,  as  regards  the  essential  matter  to  be 
the  proposed  alteration,  to  claim  to  be  the  perso: 
the  plan  was  filed  or  his  assign. 

It  is  not  tlie  intention  of  the  section  that  the 
divest  a  title  to  part  of  the  land  at  the  instance  c 
of  other  parts  of  the  land  dealt  with  by  the  plan, 
guage  of  the  section  seems  to  plainly  denote  om 
the  person  applying  of  the  part  whereupon  the  pro 
ation  or  amendment  is  to  be  made. 

It  is  not  necessary — ^as  was  argued  for  Mrs. 
that  the  applicants  should  have  acquired  or  got 
of  all  the  o\vT:iers  of  lots  or  parcels  shewn  by  the 
words  of  the  section  do  not  support  such  a  constr 

What  is  said  is  that  in  no  case  shall  a  plan 
although  filed  and  registered,  be  binding  .  . 
sale  has  been  made  according  to  it.  This  is  folio 
proviso  that  in  all  cases,  i.e.,  either  before  or  aft< 
sales,  amendments  may  be  ordered  at  the  instance 
son  filing  or  registering  the  plan  or  survey  or 
.  .  .  if  upon  hearing  all  parties  concerned  it 
fit  and  just  to  so  order.  The  meaning  is  that,  v 
of  a  part  has  been  made,  the  plan  or  survey  becor 
on  the  person  filing  or  registering  it,  but  not 
He  is  at  liberty,  notwithstanding  the  sale,  to  appl 
if  he  can  make  a  proper  case,  to  obtain,  an  al 
amendment.  The  person  to  whom  the  sale  has 
is  a  party  concerned  entitled  to  notice  of  and  to 
application.  And,  as  the  person  filing  or  regis 
apply,  so  may  any  purchaser  from  him  or  any  oi 
through  such  purchaser.  But,  if  he  seeks  to  cl 
the  soil  of  which  has  not  been  departed  with  by 
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r  registering  the  plan  or  surve}^,  he  cannot  obtain  the 
e  seeks  unless  he  represents  the  ti^le  of  that  person. 

3  appears  to  be  the  proper  deduction  from  the  au- 


n  re  Chisholni  and  Oakville,  15  A.  E.  225,  Osier,  J.A., 
red  that  the  applicant  was  a  person  who  had  filed  or 
ed  the  plan.  In  In  re  Mcllniurray  and  Jenkins,  22 
98,  the  applicant  Jenkins  was  one  of  the  persons  who 
d  or  registered  the  plan.     In  In  re  Waldie  and  Vil- 

Burlington,  13  A.  R.  104,  and  in  In  re  McDonald 
wn  of  Listowel  (supra),  the  applicants  had  procured 
le  persons  by  whom  the  j)lans  or  surveys  had  been 
ed,  the  title  to  the  soil  in  the  streets  or  lanes  sought 
losed.  In  In  re  Ontario  Silver  Co.  and  Bartle,  1  0. 
40,  the  report  does  not  state  the  fact,  but  a  reference 
ecord  shews  that  it  was  proved  that  the  Xiagara  Falls 
)ol  Lands  Company,  by  whom  the  plan  was  filed  or 
ed,  afterwards  sold  and  conveyed  to  the  Ontario  Silver 
ly  the   entire   property,   by   metes   and   bounds,   in- 

the  way  in  question. 

he  present  case  there  can  be  no  pretence  upon  the  evi- 
hat  the  corporation  of  the  city  of  Hauiilton  has  any 
interest  in  the  soil  of  the  lane  or  alleyway  in  ques- 
[t  is  a  private  way,  and  has  never  been  assumed  or  ac- 
hy the  municipality.  The  applicants  cannot,  there- 
?  aided  by  the  consent  of  the  municipality,  even  if 
i,  a  fact  which  was  contested  on  the  argument. 

the  ground,  therefore,  that  the  applicants  have  failed 

themselves  in  a  position  to  obtain  the  closing  of  the 

question,  the  application  should  not  have  been  granted. 

b  were  necessary  to  enter  upon  the  merits,  there  would 
ulty  in  upholding  the  order  on  the  material  before  the 

5  stated  in  the  affidavits  filed  on  behalf  of  the  appli- 
hat  the  corporation  of  the  city  of  Hamilton  has  en- 
to  an  agreement  with  the  applicants,  by  which  they 
nitted  to  lay  tracks  in  and  around  the  pro])erty  and 
?ct  tracks  on  the  property  with  tracks  on  the  streets 
g  it.  And  this  statement  appears  to  have  materi- 
lueneed  the  judgment  of  the  Judge.     He   remarks 
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that  "if  the  Terminal  station  should  be  erecte< 
necessary  car  tracks  within  it  should  cross  the  all 
at  present,  the  situation  would  be  extremely  da 
those  using  the  alley,  and  this  dangerous  conditi 
avoided  by  the  proposed  alteration/' 

But,  unlQ3s  the  applicants  have  the  right  to  p 
on  or  across  the  alley,  that  which  is  apprehended 
done.  The  municipality  are  not  in  a  position  to  | 
leave  to  use  the  lane  or  alleyway,  and  they  have  no 
to  do  so. 

A  state  of  circumstances  may  arise  in  which  i 
proper  to  say  that  the  lane  or  allejrway  should  be  < 
withstanding  the  opposition  of  Mrs.  Whipple.  B 
sidering  such  an  application,  it  would  not  be  ui 
to  take  into  account  the  manifest  difference  in  c 
and  comfort  to  her  that  a  change  such  as  is  pr( 
entail.  At  present  she  has  access  to  and  from  1 
her  premises  by  a  lane,  the  use  of  and  traffic  upoi 
convenient  and  free  from  all  disturbance  to  he 
and  the  comfort  of  those  living  in  it. 

The  lane  proposed  to  be  substituted  will,  as 
tance  is  concerned,  be  quite  as,  if  not  more,  conv< 
it  is  plain  that  the  traffic  brought  down  it  in  close 
to  her  dwelling  cannot  but  be  disagreeable  and  a 
the  indwellers. 

While  it  may  be  that  persons  residing  in  large 
expect  to  be  subjected  to  inconveniences  to  whicl 
resident  is  not  exposed,  yet  they  should  not  be 
suffer  them  if  there  are  ways  by  which  they  may 
ably  prevented  or  avoided.  And  such  ways  seem  ( 
applicants  in  the  present  case. 

But  at  present  it  is  not  necessary  to  say  mon 
the  appeal  must  be  allowed. 

If  the  applicants  desire  it,  the  order  may  be  e 
be  without  prejudice  to  a  future  application. 

The  appellant  is  entitled  to  her  costs  here  'and 
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y — Injury  to  Person  Crossing  Trade  —  Negligence — 
tutory  Signals — Excessive  Speed — Findings  of  Jury — 
vtrihutory  Negligence — Failure  to  Look  for  Approach- 
Train — Dcmgerous  Crossing — Evidence  —  Previous 
rident  —  Inflammatory  Address  to  Jury — Absence  of 
•judice. 

peal  by  defendants  from  judgment  of  Magee,  J.,  upon 
Sings  of  a  jur}'  at  the  second  trial,  in  favour  of  plain- 
)r  the  recovery  of  $1,500  damages.  Plaintiff  Alex- 
Sims,  an  infant,  was  injured  on  23rd  July,  1903,  by 
itruck  by  the  engine  of  a  train  of  defendants  while  on 
le  crossing  their  tracks  at  the  Bloor  street  crossing  in 
y  of  Toronto.  Had  he  looked,  he  could  have  seen  the 
ch  of  the  train,  but  he  did  not  look.  There  was  some 
2e  that  the  usual  statutory  signals  of  the  approach  of 
in  were  not  given.  The  infant  plaintiff  sought  to  re- 
lamages  for  his  injuries,  and  the  adult  plaintiff,  the 
3  father,  claimed  damages  for  loss  and  expense  in- 
by  him  in  consequence  of  the  injuries.  The  Court  of 
,  after  the  first  trial,  held  (12  0.  L.  R.  39,  7  0.  W. 
),  aflSrming  the  decision  of  Street,  J.  (10  0.  L.  R. 
O.  W.  R.  664),  that  the  case  could  not  have  been 
twn  from  the  jury;  but  that  the  findings  of  the  jury 
>po6ed  to  the  great  weight  of  evidence,  and  the  $300 
s  recovered  by  the  father  (the  infant  recovering 
excessive;  and  therefore  directed  a  new  trial.  At 
md  trial  the  jury  awarded  the  infant  $1,200  and  the 
^300. 

appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow, 
:ex,  and  Meredith,  JJ.A. 

J^esbitt,  K.C.,  and  D.  L.  McCarthy,  for  defendants. 

I  MacGregor,  for  plaintiffs. 

low.  J.A.  : —     .     .     .     No  complaint  is  now  made  as 
nount  of  the  damages. 
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What  is  substantially  complained  of  is  that  e 
a  former  injury  to  one  Moore  at  the  same  crossin 
properly  admitted,  and  that  the  address  of  the  c 
the  plaintiffs  was  of  an  unduly  inflammatory  nat 
new  trial  is  asked. 

There  were  also  objections  of  a  more  general  ns 
as  that  the  infant  plaintiff  was  the  author  of  his 
fortune,  that  he  was  guilty  of  contributory  negli| 
that  the  verdict  was  against  the  weight  of  evident 
indeed  perverse. 

But  as  to  these  la*st  mentioned  objections,  w 
think,  regard  the  findings  of  the  jury  as  eonclusiv 

The  chief  contest  was,  of  course,  as  to  whether 
statutory  signals  had  been  given.  There  was,  it 
considerable  body  of  evidence  in  fa\'our  of  the  a 
but  there  was  also  the  evidence  of  the  infant  plain 
Prince  to  the  contrary.  And  in  the  conflict  it  w 
jury  to  say  which  side  was  to  be  believed.  There 
tainly  some  circumstances  which,  if  believed,  raighl 
be  regarded  as  detrax^ting  somewhat  from  some  of  tl 
advanced  by  the  defendants.  For  instance,  the  wi 
who,  approaching  the  crossing  from  the  east,  saw  t 
Pratt  approaching  from  the  west  "  away  in  the  dii 
he  says  in  cross-examination,  having  said  in  his 
amination,  "  about  a  block  away ''  from  him.  Dai 
he  saw  the  train  before  he  crossed.  He  stood  at 
yards  after  he  had  crossed,  while  Pratt  says  he  ^ 
about  60  yards  west  from  the  crossing.  Betw 
Pratt  stood  and  the  track  along  which  the  train  \i 
there  were  Dougan's  house  and  the  greenhouse,  tn 
etc.,  obstructing  to  some  extent  the  view,  and  yet 
most  positive  of  all  the  witnesses  called  for  the  d( 
posed  that  he  saw  the  train  approaching  from  wb 
at  70  yards  from  the  track,  when  a  quarter  of  a  n 
track,  and  heard  the  whistle  blown  at  or  about  th< 
post,  and  also  heard  the  bell  sounded  immediately 
whistling.  This  was,  of  course,  very  positive  evi( 
if  it  was  the  fact,  of  which  there  was  some  evidence, 
where  he  was  he  could  not  see  the  train  at  all,  ( 
continuously,  because  of  the  intervening  obstructior 
might  fairly  infer  that  his  other  evidence  was  noi 
pended  upon.  Then  there  was  also  the  circums 
Day,  who  had  just  crossed  the  track  going  wester! 
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ain,  who  must  have  been  upon  the  alert  and  who  was 
ter  position  to  see  and  in  at  least  as  good  to  hear, 
even  asked  if  he  heard  the  signals,  while  the  witness 
Q,  who  was  with  Day,  said  that  he  only  heard  the 
dstles  immediately  before  the  accident,  although  he 
e  bell  ringing  before  that,  but  how  far  back  he  could 
although  he  thought  it  was  as  far  back  as  it  could  be 
And  the  witnesses  Weekes  and  Miss  Godkin,  also 
y  the  defendants,  who  were  standing  west  of  the 
out  midway  between  Day  and  Pratt,  were  also  not 
out  the  signals.  They,  too,  could  have  heard  at  least 
Eis  Pratt,  and  were  also  in  a  better  position  to  see. 

these  witnesses  seemed  in  any  way  adverse  to  the 
its,  but  all  gave  their  evidence  seemingly  with  per- 
Dess  and  without  bias.  Then  there  were  other  tracks 
the  same  street,  upon  which  other  trains  were  fre- 
passing,  not  far  distant,  where  also  there  would  be 
T  and  bell  ringing.  These  were  to  the  west,  from  the 
L  in  which  Pratt  was  coming  and  to  which  be  was 
?st,  of  all  the  witnesses  called,  and  it  was  not  a  wholly 
lable  inference,  if  he  heard  what  the  others  did  not, 

whistles  and  bell  ringing  which  he  said  he  heard, 
on  the  tracks  behind  him   and  not  upon  those  in 

e  was,  of  course,  in  addition  to  Pratt's  evidence,  the 
of  the  train  men,  5  in  number,  all  in  favour  of  the 

its'  contention,  although  the  conductor  and  the  rear 

an  did  not,  because  of  the  distance,  hear  the  bell. 

1  evidence  must  always,  from  the  very  nature  of  the 
the  subject  of  a  not  unnatural  suspicion.     I  am 

•  from  saying  that  the  suspicion  is  well  founded, 
in  men  are  less  likely  to  be  manly  and  to  tell  the 
ren  upon  pain  of  dismissal,  than  are  other  men;  my 
erienee  would  be  quite  to  the  contrary,  but  the  cir- 
ees  cannot  be  ignored  so  long  as  the  law  permits 

•  be  the  judges  of  the  facts.  It  is  for  them  and  not 
Judge  to  say  which  side  is,  under  all  the  cireum- 
to  be  believed,  if  there  is  any  reasonable  evidence 

V'S. 

lis  ease  they  have  seen  fit  to  believe  the  plaintiff's 

ler  than  the  defendants'.    The  former  jui-y  came  to 

»  conclusion.  And,  whatever  ray  own  opinion  may  be, 

impossible  to  say  that  this  conehisiou  is  such  that 


Digitized  by 


G^ 


472  THE   ONTARIO    WEEKLY  REPORTER. 

•  no  12  honest  men  might  not  upon  the  whole  evi 

reached  it.     And  if  the  statutory  signals  were 
there  was  at  once  evidence  of  negligence  on  the  ] 
defendants,  and  the  remaining  question  of  the 
own  conduct  contributing  to  the  result  was  also  f 

I  With  reference  to  the  Moore  accident,  this  is 

place:  Mr.  Fox,  the  engineer,  was  under  cross-e 
by  Mr.  MacGregor,  counsel  for  the  plaintifiEs:  ' 
Gregor:  Q.  Have  you  ever  had  any  accident  the 
A.  Never  had  Q.  Did  you  know  of  any  acciden 
fore  ?  A.  I  could  not  say.  Mr.  McCarthy :  Is  thij 
His  Lordship:  Yes,  it  would  go  to  shew  the  nc 
care  on  his  mind.  Mr.  MacGregor:  Q.  Do  you  r 
man  called  Moore — ^that  was  only  about  4  mor 
at  this  place  ?  Mr.  McCarthy :  That  is  most  impi 
Lordship:  I  will  allow  the  question  just  in  that 
McCarthy:  It  was  ruled  out  at  the  last  trial. 
Gregor:  Did  you  hear  of  a  man  named  Moor< 
killed  about  4  months  before  that  at  the  same 
No,  I  didn't.    I  cannot  remember.'^ 

I         j  Then  Mr.  Bobbins,  one  of  the  brakesmen, 

I  cross-examination,  was  asked:    "Mr.  MacGregoi 

i  you  fiave  heard  of  a  great  many  accidents  of  thi 

I  A  great  many  accidents — ^yes.   Q.  Did  you  ever  1 

other  accident  at  this  particular  place?  A.  K 
heard.  Q.  Before  this  accident — about  4  mon 
Did  you  ever  hear  of  one?  Mr.  McCarthy:  Tl 
the  limit.  He  asked  the  man  and  he  said  he  had 
:  His  Lordship :  It  is  quite  right,  what  he  has  heard 

MacGregor:    Q.  About  4  months  before  this,  a 
crossing,  did  you  hear  of  a  man  named  Moore  I 
at  this  point?    No  answer.     Q.  Had  you  heard 
liappening  of  this  accident  that  4  months  before 
I  man  killed,  named  Moore,  on  that  very  crossing 

Mr.  McCarthy:  There  is  no  evidence  on  this  ] 
Lordship:  No,  there  is  no  evidence.  Mr.  Mac( 
my  learned  friend  would  allow  me  I'  would  prove 
Lordship:  It  is  only  the  point  whether  this  wi 
of  anything  that  would  call  for  caution  upon  his 
McCarthy:  These  questions  were  ruled  out  beJ 
Judge  who  tried  this  case,  and  I  think  properlj 
,  and  I  do  not  think  your  Lordship  should  allow 

put.    His  Lordship:   I  allowed  him  to  ask  whet 
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an  aceideat  4  months  before  this  accident.  Mr. 
:  My  learned  friend  got  his  own  evidence  in  by 
the  gentlemen  heard  of  a  man  named  Moore  being 

oly  i&Bue  upon  the  pleadings  was  that  the  def end- 
been  guilty  of  negligence  causing  injury  to  the 
and  the  particulars  of  such  negligence  given, 
exees&ive  speed  of  the  train  which  struck  the  infant 
and  (2)  failure  to  give  the  statutory  warnings  when 
ng  the  crossing. 

bein^  so,  'it  is  not  easy  to  see  the  relevancy  of  the 
is  a  fat^t,  that  a  man  called  Moore  had  4  months 
en  injured  at  the  same  crossing.  The  defendants 
hi  to  cross  the  highway.  They  were  in  doing  so 
cotiTse,  to  conform  to  the  provisions  of  the  statute 
:*d  and  warnings.  No  case  was  presented  of  uuis- 
he  lii^hway,  or  of  a  crossing  so  highly  dangerous 
ial  or  extraordinary  precautions  in  addition  to 
scribed  by  statute  were  necessary.  Nor  is  it  at  all 
a^e  of  a  machine  alleged  to  be  dangerous,  nor  of  a 
ig  or  other  dangerous  animal.  The  plaintiffs  were 
prove  the  acts,  or  one  of  them,  of  negligence  al- 
,  excessive  speed  or  absence  of  warnings,  on  the 
)f  the  infant  plaintiflE^s  injury,  and  neither  would 
I  proved  or  aided  in  proof  by  proving  that  Moore 
ed,  oven  under  similar  circumstances,  4  months 
For  such  accidents  railway  companies  are  usually 
>ay;  and  by  the  method  proposed  might  very  likely 
to  pay  twice.  And,  notwithstanding  the  latitude 
n  cross-examination,  a  purely  collateral  fact  such 
n  no  more  be  proved  then  than  upon  the  examina- 
ief,  unless  it  falls  within  the  well  known  excep- 
he  mle^  such  as  that  it  bears  upon  the  memory  or 
the  witness,  which  is  always,  of  course,  pertinent, 
for  which  this  evidence  was  not  even  offered.  See 
V,  Goodwin  Brothers,  W.  N.  1887  at  p.  107.  per 

ipson  on  Evidence,  3rd  ed.,  at  p.  129,  it  is  said: 
dition  of  a  place  or  thing  may  sometimes  be  proved 
ig  its  condition  at  other  times.  Thus  in  actions 
ince  to  shew  that  a  particidar  spot  was  dangerous, 
iccidents  there  may  be  proved.^^  And  reference  is 
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made  to  Moore  v.  Ransome,  14  Times  L.  K.  539,  and 
V.  Eastern  and  M.  R.  Co.,  22  Q.  B.  D.  391.  It  shou 
ever,  be  noted,  although  the  quotation  has  no  pa 
application  to  this  ease,  that  the  cause  of  action  in 
these  cases  was  nuisance,  and  not  trespass,  and  ther( 
which  a  different  rule  applies,  in  the  former  in  mail 
a  public  dock  in  a  dangerous  condition,  and  in  the 
in  placing  a  heap  of  dirt  and  refuse  near  a  highwa 
also  Roe  v.  Lucknow,  21  A.  R.  1. 

And,  although  in  the  result  no  actual  evidence 
Moore  accident  was  given,  except,  perhaps,  in  the  qi 
of  counsel,  I  would  be  disposed,  as  there  was  a  jur} 
gard  even  the  attempt,  especially  in  the  form  in  ^ 
was  made,  as  of  sufficient  importance  to  warrant  a  n 
if  it  appeared  that  the  defendants  had  been  prejudic 
that,  having  regard  to  the  course  of  this  litigati 
especially  to  the  very  moderate  and  reduced  ( 
awarded  by  the  last  jury,  1  am  quite  unable  to  see. 

And  I  am  also  of  the  opinion  that  the  speech 
plaintiff^s  counsel  exceeded  in  several  particulars  the 
of  fair  and  reasonable  comment,  but  I  am  not  at  all 
that  to  obtain  the  benefit  of  the  objection  the  def( 
counsel  was  not  obliged  to  do  more  than  he  did. 
jeeted,  it  is  true,  but  he  should  also,  I  think,  hav 
for  a  ruling  from  the  Judge ;  if  that  had  been  done  tl 
could,  and  no  doubt  would,  have  been  corrected  on  t 
see  Sornberger  v.  Canadian  Pacific  R.  W.  Co.,  24  A. 

But,  in  any  event,  the  same  remarks  apply  to  th 
the  objection  lastly  above  considered;  no  prejudice 
defendants  appears  to  have  resulted,  under  all  the 
stances :  see  Praed  v.  Graham,  24  Q.  B.  D.  53-55. 

So  that,  upon  the  whole,  I  think  the  appeal  fails  a 
be  dismissed  with  costs. 

OsLER,  J.A.,  gave  reasons  in  writing  for  the  sa 
elusion. 

Moss,  r.J.O..  Maclarex  and  Meredith,  JJ. 
curred. 
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March  14th,  1907. 


C.A. 


[A  V.  CANADIAN  PACIFIC  R.  W.  CO. 

Injury  to  Section  Foreman — Death — Action  by 
nder  Fatal  Accidents  Act  and  Workmen's  Corn- 
Act — Collision  of  Trains — Negligence  of  En- 
'r — Disobedience  of  Rules — Contributory  NcgU- 
Deceased  —  Want '  of  Proper  Equipment  —  Find- 
ury — Liability  at  Common  Law — Liability  under 
's  Campensation  Act — Damages — Payment  into 
th  Defence — Costs, 

y  defendants  from  judgment  of  Clute,  J.,  at 
favour  of  plaintiff,  upon  the  answers  of  the 
kions  submitted  to  them. 

on  was  brought  by  Sarah  Louise  Muma,  the 
administratrix  of  Samuel  Edward  Muma,  on  be- 
elf  and  5  infant  children,  to  recover  damages 
h  of  her  late  husband  while  in  the  defendants' 
ag  to  a  collision  between  a  gravel  or  extra  woric 
ras  called,  and  an  extra  pile  driver  train,  on  a 
?fendants'  railway. 

ackstock,  K.C.,  and  Angus  MacMurchy,  for  de- 
arley,  K.C.^  and  E.  Sweet,  Brantford,  for  plain- 


ment  of  the  Court  (Moss,  C. J.O.,  Garrow,  J.A., 
J.A.),  was  delivered  by 

.J.O. : — The  claim  was  laid  as  at  common  law 
aital  Injuries  Act,  and  also  under  the  Workmen's 
m  for  Injuries  Act. 

defence  defendants,  besides  denying  the  allega- 
statement  of  claim,  set  up  that  if  the  deceased 
tries  and  died  under  the  circumstances  set  forth 
ment  of  claim,  the  collision  was  caused  by  the 
)i  a  fellow-servant.  In  the  alternative  they  set 
collision  happened  by  reason  of  the  negligence 
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of  some  person  or  persons  in  the  employ  of  dei 
had  charge  of  or  control  of  locomotive  engin 
upon  defendants'  railway,  and  that  their  liabi 
tiff  was  limited  to  the  sum  of  $2,102.03,  that 
lent  to  the  estimated  earnings  during  three  yei 
the  injury  of  a  person  in  the  same  grade  emj 
that  period  in  a  line  emplojrment,  and  they  allc] 
had  always  been  ready  and  willing  to  pay  that  s 
brought  that  sum  into  Court  in  full  satisfj 
action. 

The  defendants  also,  in  answer  to  the  claii 
law  and  under  the  Fatal  Injuries  Act,  set  up  t 
plaintiff  of  the  proceeds  of  an  accident  polic; 
the  deceased  for  $1,000,  and  claimed  that 
awarded  under  these  heads  should  be  dimii 
amount  of  the  policy. 

Plaintiff  joined  issue  and  the  action  proce< 
The  deceased,  was  in  defendants'  employ  as 
man  in  charge  of  a  gang  of  labourers  engaged 
of  cleaning  out  cuts  between  Dumfries  and  Ga] 
of  a  branch  of  defendants'  railway.  A  workii 
sisting  of  a  locomotive  engine^  tender,  and  8  fli 
conductor's  van,  in  charge  of  an  engine-driver, 
brakesmen,  and  a  conductor,  was  also  engaged 
On  the  morning  of  the  accident  they  wen 
cleaning  out  a  cut  between  Dumfries  and  a 
Orr's  Lake,  where  there  is  a  siding  situate 
of  Dumfries  and  between  it  and  Gait.  There  w 
ing  on  the  same  day  between  Orr's  Lake  and 
known  as  a  pile  driver  train.  The  conductor  i 
the  work  train  had  received  instructions  t 
against  two  freight  trains  coming  from  the  ^ 
train  coming  from  the  east  and  also  against  tli 
train.  According  to  these  instructions,  it  was 
the  conductor  and  driver  in  charge  of  the  trai 
Rule  100  (c)  of  defendants'  rules,  which  directs 
to  be  moved  under  protection  to  the  next  stat 
direction  must,  unless  otherwise  sufficiently  j 
preceded  by  a  flagman  at  least  2,500  yards  ( 
poles)  in  advance,  and  be  followed  by  a  flag] 
2,000  yards  (40  telegraph  poles)  in  rear,  and  th 
must  be  maintained.  What  was  done  by  the 
the  work  train  was  to  place  one  of  his  brakesn 
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infrie^  about  5  miles  west  of  Gait,  and  the  other 
at  a  puint  about  2  miles  east  of  Gait,  and  a  short 
i£L  t>f  a  place  called  Leslie.  Apparently  this  ar- 
was  a  suflBcient  protection  against  the  trains  from 
id  ea^t,  but  left  no  flagman  for  protection  against 
iver  train.  The  ears  of  the  work  train  had  been 
:;he  cut  near  Orrs  Lake  and  had  then  proceeded 
;  120  Italian  labourers,  with  the  deceased  in 
Leslie,  and  there  unloaded  the  cars.  The  train 
:d  down  to  Gait  and  entered  a  siding  there,  the 
apparently  intending  to  remain  there  until  joined 
esmen,  or  one  of  them,  to  act  as  a  flagman  against 
riTer  train.  But  in  consequence,  as  he  said,  of 
entations  of  the  deceased  that  the  delay  would 
0  men  or  so  standing  idle  for  some  time,  he 
is  mind  and  determined  to  back  the  train  down 
e  cut  at  Orr's  Lake,  and  gave  his  orders  accord- 

gtood  on  top  of  the  van;  the  deceased  was  in  the 
[£»  believed  that  situated  as  they  were  on  the  rear 
n,  which  was  moving  backwards,  they  could  keep 
t  look-out  for  the  pile  driver  train.  It  was  the 
?er's  duty  to  keep  a  look-out  towards  him  and 
signals  every  moment  while  his  train  was  in  mo- 
he  conductor  testified  that  situated  as  he  was  he 

that  he  was  just  as  good  as  a  flagman  if  the 
^er  had  been  watching  what  he  was  doing.  He 
ink  it  necessary  to  have  a  flagman,  as  they  were 
)wly  and  the  pile  driver  was  moving  slowly  also. 
:-eeding  at  the  rate  of  about  8  miles  an  hour,  as 
)acbed  a  place  called  Blair's  Crossing,  they  ob- 
smoke  of  the  pile  driver  train,  and  soon  after  saw 
it  a  distance  of  13  telegraph  poles  or  about  650 

nductor  made  the  usual  signals  with  his  arms'  to 
driver  to  stop,  but  for  some  unexplained  reason 
took  no  notice,  and,  although  the  signals  were 
until  the  trains  had  almost  come  together,  the 
;  not  stopped  or  the  brakes  applied.  There  were 
upon  the  first  6  flat  cars,  but  none  on  the  last  2, 
was  no  connection  of  the  air  brakes  with  the  van. 
he  appliances  there  were,  the  train  could  have  been 
from  60  to  75  feet,  so  that  there  was  ample  time 
^ought  the  train  to  a  standstill  and  have  avoided 
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collision  if  the  driver  had  obeyed  the  eonduc 
As  it  was  the  trains  came  together,  and  the  < 
another  man  were  killed. 

At    tlic    close    of    plaintiff's     case,     and 
all   the   evidence   had   been   given,   counsel  fc 
moved   for    a    nonsuit,  basing  his  motion  cl 
ground  that    the    deceased    had    been   guilty 
of  defendants'  rules  with  regard  to  protection 
trains.    Xo  defence  of  this  kind  was  on  the  re< 
contributory  negligence  set  up.     The  trial  «Tud 
allow  the  latter  defence  to  be  set  up,  on  ten 
fendants'  counsel  did  not  accept. 

The  trial  Judge  submitted  to  the  jury  que 
were  answered  as  follows: — 

"  1.  Were  the  defendants  guilty  of  any  ncj 
caused  the  accident?    A.  Yes. 

2.  If  so,  state  what  the  negligence  was? 
pany  not  having  the  train  thoroughly  equip] 
brakes  and  flagmen. 

f^.  Did  the  deceased,  Samuel  Edward  Muma 
injuries  of  which  he  died,  by  reason  of  the  negl: 
person  in  the  service  of  the  defendants  who  ha 
or  control  of  any  locomotive  engine  or  train  i 
fendants'  railway?     A.  Yes. 

4.  If  so,  name  the  person  or  persons  and  st 
negligence  was  ?  A.  The  conductor,  by  disobeyi 
moving  train  and  engineer  not  receiving  signal 

5.  At  what  sum  do  you  assess  the  damages 
mon  law?     A,  $3,500. 

(b)  Under  the  Workmen's  Compensation  Ac 

6.  Apportion  the  damages  between  the  wid 
dren:  (a)  At  common  law?  A.  Widow  $2,000; 
$300  each. 

(b)  Tender  the  Act?  A.  $1,400  for  chil 
$2,100." 

(N.B.  It  would  seem  that  the  jury  here  r 
$700  instead  of  $2,100.)     ... 

Upon  these  answers  the  trial  Judge  entered  ; 
$3,500  apportioned  as  specified  by  the  jur}\ 

On  the  appeal  it  was  contended  for  def 
plaintiff  could  not  recover  in  either  aspect  of 
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it  was  said  the  evidence  adduced  on  l>ehalf  of  plain- 
jwed  that  the  cause  of  the  accident  was  the  deceased's 
iience   of   defendants'   rules,   and   he   was   thus   the 
of  his  own  death. 

e  rule  in  question  (100  (c))  is  one  of  a  group  of  rules 
the  heading  of  "  movement  of  trains,"  which  are 
'  intended  to  govern  the  conduct  of  the  conductor, 
,  and  train  hands.  They  are  for  the  guidance  of 
s  in  charge  of  the  train  and  its  movements,  and  the 
ed  was  not  one  of  these.  He  was  in  charge  of  the 
'ho  loaded  and  unloaded  the  train,  and  a^s  incident  to 
employment  ro<le  on  it  backwards  and  forwards  to 
om  the  cut  and  dump*  He  could  not  interfere  with 
inagement  of  the  train,  or  give  directions  to  the  con- 
'  or  engine-driver  as  to  the  conduct  of  it.  He  might, 
)s,  direct  where  it  should  be  placed  for  tlie  purpose 
ig  loaded  or  unloaded,  but  he  had  no  control  over  the 
?  of  the  persons  whose  duty  it  was  to  mantige  the 
lents  of  the  engine  and  cars.  The  conductor  and 
were  the  persons  responsible  for  the  movements 
fety  of  the  train,  and  not  the  deceased.  See  rule  105. 
uld  not  have  compelled  the  conductor  or  driver  to 
the  train,  nor  have  authorized  or  required  them  to 
ird  or  overlook  their  instructions  or  orders  from  the 
s  whose  duty  it  was  to  give  them  directions  with 
to  the  movements  and  protection  of  the  train.  His 
jntations  or  persuasions,  dictated  no  doubt  by  a 
;  desire  to  save  for  the  defendants  the  time  of  the 
iployees  who  were  kept  idle  by  reason  of  the  con- 
's disposition  of  his  brakesmen,  were  not  a  breach 
rule.  The  power  to  act  was  with  the  conductor  and 
and  it  was  their  action  which  constituted  a  breac^li 
rule,  if  breach  of  the  rule  there  was.  The  case  is 
all  like  Deyo  v.  Kingston  and  Pembroke  R.  W.  Co., 
.  B.  588,  4  0.  W.  R.  182,  and  other  cases  which  were 
n  this  branch  of  the  case,  for  in  these  ca.^es  the  act 
employee  was  one  against  which  there  was  an  express 
tion  which  extended  to  him,  or  it  was  a  gross  neglect 
e  rule  which  extended  to  his  employment  and  to 
it  was  liis  duty  to  conform.  In  this  case  it  is  not 
)  defendants  to  contend,  as  they  did  in  argument, 
le  deceased  was  guilty  of  contributor}-  negligence, 
?n   if  what  he  did  could  be  said  to  be  of  that  nature, 
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the  defence  was  not  set  up,  and  there  is  no  fine 
jury  upon  it.  Neither  is  the  argument  that  th 
voluntarily  assumed  the  risk  of  accident  resu 
the  conductor's  and  driver's  breach  of  the  ruh 
have  not  obtained  a  finding  of  the  jury  to  t 
Williams  v.  Birmingham  Pottery  and  Metal  ( 
2  Q.  B.  338. 

But,  whether  or  not  the  action  of  the  con< 
driver  in  going  out  under  the  circumstances 
considered  a  disobedience  by  the  deceased  of  1 
not  material,  for  it  was  not  the  cause  of  th( 
The  rule  requires  the  placing  of  the  flagmen  \ 
eated,  unless  the  train  is  otherwise  sufficiently 
According  to  the  conductor's  evidence,  he  com 
train  sufficiently  protected  by  the  means  he  too 
against  the  pile  driver  train.  And,  if  the  drivei 
his  duty,  the  accident  would  not  have  happened, 
cause  of  the  accident  was  the  negligence  of  th( 
not  keeping  on  the  look-out  for  and  obeying  the  ( 
signals.  At  the  rate  at  which  the  trains  were 
the  distance  they  were  apart  when  the  conducto 
the  engine-driver,  and  with  the  means  at  the  eng: 
command  to  stop  the  train  within  60  or  75  feetj 
ample  time  and  opportunity  to  have  avoided  th 
The  engine-driver,  who  was  not  called  as  a  w 
undoubtedly  neglecting  his  duty,  and  thus  broi 
the  accident.  And  the  finding  of  the  jury  to  tl 
well  supported  by  the  evidence. 

This  is  suflficient  to  render  defendants  liable  i 
But  there  remains  the  question  whether  plaintiff 
to  retain  the  judgment  entered  in  her  favour 
words,  whether  defendants  are  liable  at  comm 
only  under  the  Workmen's  Compensation  Act. 

The  claim  of  liability  at  common  law  is  rested 
negligence  on  the  part  of  defendants  in  not  prov 
cient  air  brakes  or  appliances  to  properly  control 
train,  and  in  not  providing  a  sufficient  numbe 
hands.  The  jury  have  found  that  defendants  ^ 
gent  in  not  having  the  train  thoroughly  equi 
air  brakes  and  flagmen.  But  not  only  are  the 
contrary  to  the  evidence,  but  there  is  really  n 
on  which  the  jury  could  reasonably  make  then 
evidence  goes  to  shew  that  the  air  brake  appli 
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traiD  was  provided  were  quite  sufficient  to  have 
it  and  brought  it  to  a  standstill  within  a  very 
tnee.  It  was  said  that  if  there  had  been  a  eon- 
irough  to  the  conductor's  van  the  air  brakes 
e  been  operated  from  it  and  the  train  stopped 
tv.  The  evidence  also  shews,  however,  that  this 
applying  the  brakes  is  not  unattended  by  danger, 
en  seldom  put  into  practice.  It  may  result  in 
tht^  cars,  a  very  serious  thing  in  the  case  oi 
rowded  with  workmen.  Section  211  (b)  (I.)  (II.) 
ulway  Act  (1903)  requires  that  on  all  trains 
>aii6>engers  the  brakes  shall  be  continuous  and 
aetaijtaneous  in  action  and  capable  of  being  ap- 
ill  by  the  engine-driver  or  any  brakesman,  and 
must  be  self-applying  in  the  event  of  any  failure 
mniy  of  its  action. 

^  at  all  the  provisions  of  the  section,  it  seems 
luit  ii  work  train  such  as  that  in  question  here 
he  class  referred  to  in  the  sub-sections  quoted. 

trains  of  this  description  cannot  be  considered 
senger  trains  or  trains  carrying  passengers,  as 
!i  are  generally  understood. 

\  to  the  work  train  in  question,  the  evidence 
defendants  sent  it  out  equipped  as  sufficiently  as 
ike:^  and  appliances  as  is  usual  or  customary,  and 
jury  resulted  from  any  lack  in  this  respect.  The 
case  with  respect  to  the  number  of  men  in  qharge. 
vaE  quite  sufficient  for  the  proper  handling  of  the 
nay  be  that  the  disposition  of  them  made  by  the 
was  not  a  proper  one,  but  for  that  defendants 
be  blameable.  If  negligence  at  all,  that  would 
lee  of  the  conductor.  But,  again,  the  want  of  the 
or  flagmen  was  not  the  cause  of  the  accident.  A 
nt  to  the  rear  of  the  work  train  could  not  have 
?  than  signal  the  engine-driver  to  stop.  This 
by  the  conductor  at  a  time  and  distance  amply 
o  have  enabled  the  engine-driver  to  stop  the  train 
the  ef>lli8ion. 

case  comes  back  to  the  negligence  of  the  engine- 
he  action  is,  therefore,  maintainable  only  under 
uen'i?  Compensation  Act,  and  at  the  trial  judg- 

xw.a.  NO.  10—33 
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meni  should   have   been  entered  for  the  $2 
found  against  defendants  under  that  head, 
af.ti:  paid  into  Court  $2,102.03.    In  this  view  o 
(jucstion  as  to  the  insurance  money  paid  to 
not  arise. 

The  judgment  entered  at  the  trial  should 
and  instead  judgment  should  be  entered  in  \ 
plaintiff  for  $2,100,  apportioned  in  the  ratio 
jury. 

The  plaintiff  to  have  costs  up  to  and  inc 
delivery  of  the  defence.  The  defendants  to 
costs^  up  to  and  inclusive  of  the  trial.  Thei 
costs  ol*  tl»e  appeal  to  either  party. 


C.A. 


Marci 


.      JOSEPH  V.  ANDERSOX  AND  MACBE 

Specific  Performance — Agreement  for  Lease — Be 
by  Percentage  on  Cost  of  Building  to  he  Ere 
of  Bent — Consent  of  Lessees  to  Extra  Cost  i 
Construction  of  Agreement — Dependent  or 
Covenants, 

Appeal  by  plaintiffs  and  cross-appeal  by  def 
judgment  at  the  trial  of  Britton,  J.,  7  O.  W.  ] 

The  action  was  brought  to  compel  specific 
of  an  agreement  for  a  lease  by  plaintiffs  to  c 
a  warehouse  about  to  be  built  in  the  city  of 
a  term  of  5  years,  with  a  right  of  renewal  i 
period  of  5  years. 

The  appeal  was  heard  by  Moss,  C.JlO.,  Osl 
Maclaren,  Meredith,  JJ.A. 

I.  F.  Hellmuth,,  K.C.,  and  G.  L.  Smith,  fo: 

H.  H.  Dewart,  K.C.,  and  G.  S.  Hodgson,  fo 

Garrow,  J. a.: — The  rental  was  to  be  a^ 
reference   to  the  valuation  of  the  land,  fixec 


Digitized  by 


Google 


JOa^EPH  V.  ANDEHSOX  d  MACBETH   CO. 


483 


ieh  4  per  cent,  per  annum  was  to  be  paid,  and  a 
um  of  8  per  cent,  upon  the  total  cost  as  certified 
chitect  of  the  construction  of  the  building,  includ- 
ations  and  architect's  fees.  And  plaintiffs  agreed 
would  not  expend  nor  authorize  the  expenditure 
building  of  a  sum  greater  than  $21,000  without 
ts'  consent.  The  building  was  to  be  a  five  storey 
ment  warehouse  and  office  building,  to  be  built 
ance  with  plans  to  be  prepared  by  Messrs.  Symons 
chitects,  to  the  satisfaction  of  both  parties,  and  to 
iit  and  finished  in  such  manner,  with  the  approval 
iffs,  as  should  be  desired  by  defendants,  with 
id  passenger  elevators  and  such  vault  accommoda/- 
efendants  might  require.  A  building  of  the  kind 
iption  agreed  upon  was  built  to  the  satisfaction  of 
ts,  who  are  now  in  possession,  and  the  sole  ques- 
ispute  is  the  amount  of  rent  payable  under  the 
t,  both  parties  asking  and  submitting  to  a  specific 
Qce  of  the  agreement  according  to  its  proper  con- 

e  the  building  was  begun,  the  architect  was  asked 
te  its  total  cost,  which  he  did,  at  $20,500,  and  the 
n  in  the  agreement  that  plaintiffs  would  not  ex- 
)nd  $21,000  without  defendants'  consent  was  based 
t.  But  in  the  end  he  certified  to  a  total  expendi- 
►32,459.10,  and  out  of  such  increased  expenditure 
n  the  dispute,  plaintiffs  claiming  rent  based  upon 
expenditure,  and  contending  that  the  clause  limit- 
expenditure  is  in  effect  an  independent  covenant 
ich  defendants'  proper  remedy  is  in  damages  for 


n,  J.,  held,  quite  properly,  I  think,  against  that  con- 
nd  fixed  the  rent  upon  the  basis  of  the  $21,000  and 
5nal  sum  of  $4,761.75,  which  he  allowed,  also  cor- 
ray  opinion,  as  representing  the  cost  of  additions 
iges  consented  to  by  defendants,  but  to  which 
think,  be  added  the  further  sum  of  $300,  the  cost 
Qthouse,  which  became  necessary  upon  the  removal 
?vator  machinery  from  the  basement  to  the  roof, 
lants'  request  and  for  their  advantage.  And  he 
the  rent  to  be  payable  quarterly  in  advance,  a 
►n  objected  to  in  the  reasons  against  the  appeal, 
ently  not  urged  upon  the  argument  before  us. 
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The  question  of  dependent  or  independent 
of  course  one  of  construction.  And  its  proper 
pends  upon  a  consideration  of  the  agreement 
with  a  view  to  ascertaining  what  the  parties  rea 
as  to  the  matter  in  dispute  by  the  language 
have  used.  It  is  of  no  consequence  where  the  lii 
is  found  in  the  agreement.  It  may  precede  or 
low,  as  in  the  present  instance,  the  larger  or  , 
vision — but,  wherever  it  is,  the  real  question 
the  parties  really  intend?  Did  they  intend  bot 
to  stand  and  each  to  have  its  full  and  indepei 
or  did  they  intend  the  one  to  limit  and  define  1 

Here  the  sole  dispute  is  as  to  the  amount 
Both  clauses  bear  upon  the  question.  Under  th 
the  rent  would  be  a  certain  sum  easily  calculate 
other  a  certain  less  sum,  also  easily  calculated 
the  right  sum  is  the  exact  matter  in  issue.  Die 
intend  that  the  larger  sum  should  be  fixed  un 
clause,  and  that  defendants  should  be  merely  i 
in  damages  if  the  expenditure  as  limited  was  exc 
the  second  ?  If  we  accede  to  plaintiffs^  proposit 
hold  that  singular  result  to  have  been  and  to 
intent  and  meaning  of  the  writing. 

The  plain  intention  was,  I  think,  to  supply  i 
ment  the  whole  material  for  definitely  fixinj 
building  was  constructed,  the  amount  of  the  rei 
during  the  term  by  defendants,  and  for  that  j 
clauses  bearing  upon  that  question  must  be  re 
strued  together.  They  are  clearly  not  independ 
subject  matter  or  intention,  but,  on  the  coni 
clearly  related  and  dependent  as  two  cove 
well  be. 

We  were  referred  by  counsel  for  plaintiff 
cases,  but,  where  so  much  depends  upon  the  fa( 
yond  general  principles  could  be  hoped  for  in  th 
One  case  was  Hunt  v.  Spencer,  13  Gr.  225,  in  th 
of  Error  and  Appeal.  But  no  one  could  serioi 
that  the  covenant  there  held  to  be  independe: 
sembles  in  principle  the  covenant  in  the  present 
indeed,  the  whole  reasoning  in  that  case  seems  i 
the  present  defendants  rather  than  the  plaintiffs 
of  course,  an  authority  for  the  proposition  thi 
equity  will  under  special  circumstances  enforce 
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inantvand  leave  the  defendant  to  his  remedy  in 
r  the  breaL^h  of  another  in  the  same  deed.  A  well 
tancL'  is  Gibson  v.  Goldsmith,  5  D.  M.  &  G.  757, 
pproved  in  Hunt  v.  Spencer.  But,  as  is  quite  ap- 
i  will  only  be  done  where  the  Court,  after  examin- 
ed, cometi  to  the  conclusion  that  it  was  not  the 
f  the  parties  that  the  covenants  should  be  taken 
ion;  in  other  words,  a  court  of  equity  proceeds 
uestion  of  construction  exactly  as  would  a  court 
l^  if  the  covenants  are  found  by  construction  to 
mt,  the  Court  will  enforce  the  whole  or  none. 
when  the  conclusion  is  reached  that  the  coven- 
dependent,  the  Court,  it  is  conceived,  would  re- 
slief  of  a  part  performance  if  that  would  work 
>  the  other  side,  upon  the  well  known  ground 
o  seeks  equity  must  himself  do  equity. 

:endants  have,  it  appears,  been  able  to  make  very 

subleases  of  part  of  the  building,  because,  it  is 

e  additional  expenditure  made  by  plaintiffs.     It 

e  forgotten,  though,  that  for  over  $5,000  of  this 

expenditure  defendants  are  by  the  judgment  ap- 

a,  with  the  $300  added  by  this  judgment,  to  pay 

that  sun)  practically  includes  all  the  expendi- 

appeaT^s  by  the  evidence  to  have  increased  the 

FaltiBj  although  that  is,  I  think,  quite  immaterial. 

ven  !=uggested  as  a  reason  for  treating  the  cov- 

idependeut  that  it  is  inequitable  on  the  part  of 

to  refuse  under  the  circumstances  to  pay  rent 

hole,  and  that  they  should  for  this  reason  be  left 

nedy  in  damages  or  else  give  up  possession. 

:  defendants  claim  is  what  by  its  true  construc- 
peement  gives  them.  It  is  binding  not  only  upon 
but  upon  the  Court,  and  there  is  nothing  in- 
n  the  defendants  claiming  a  full  rather  than 
onnaneej  even  if  the  results  should  turn  out  to 
rable  for  them  as  plaintiffs  appear  to  think. 

urn  not  at  all  certain  that  the  result  in  money 
iflerent  if  the  covenants  were  treated  as  inde- 
Prima  facie  at  least  the  measure  of  damages 
le  difference  in  rent  which  defendants  would  be 
pay  for  the  accommodation  they  bargained  for. 
t  think  it  profitable  to  pursue  this  aspect  further. 
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I  think  the  appeal  fails  except  as  to  the  $1 
the  cross-appeal  also  fails,  and  that  there  shoul 
in  this  Court  to  either  side  under  all  the  circ 

OsLER,  J.A.,  gave  reasons  in  writing  for  t 
elusion. 

Moss,  C.J.O.,  and  Maclaren,  J.A.,  also  ( 

Meredith,  J. A.,  dissented,  for  reasons  stat 


C.A. 


March 


CLARKE  V.  UNION  .STOCK  UNDERWRIT 
PETERBOROUGH. 

JW«    Trial — Discretion  of  Court  below — RefiLsa 
Appeal  to  Interfere — Affidavit  of  Merits— 

Appeal  by  plaintiff  from  order  of  a  Divisic 
0.  W.  R.  757)  setting  aside  the  judgment  at 
favour  of  plaintiff  in  an  action  upon  two  prou 
and  directing  a  new  trial,  with  leave  to  defenda 
by  setting*  up  new  defences. 

The  appeal  wa«  heard  by  Moss,  C.J.O.,  Osl 
Maclaren,  Meredith,  JJ.A. 

G.  H.  Watson,  K.CS  and  S.  T.  Medd,  Petei 
plaintiff. 

H.  E.  Rose,  for  defendants. 


Osler,  J.A.: — I  am  clearly  of  opinion  tha 
from  the  judgment  of  a  Divisional  Court  gn 
trial  to  the  defendants  on  payment  of  the 
appeal  to  that  Court  should  be  dismissed.  Tl 
granted  as  a  matter  of  discretion  under  all 
stances  of  the  case.     No  doubt,  cases  may  oc 
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'etioD  him  been  exercised  upon  a  wrong  principle 
a  misapprehension  of  the  facts,  as,  e.g ,  where  a 
h-As  been  granted  after  the  pinch  of  the  case  has 

and  thi^  only  effect  is  to  give  the  losing  party  a 

make  ^^(K>d  his  ground:  Germ  Milling  Co.  v.  Rob- 
Tinier   L.  R.  71;  or  where  it  has  been  granted 

enable  him  to  give  corroborative  evidence,  etc.: 
w  Htirtin,  22  A.  R.  51;  Miller  v  Confederation 
Co.,  14  A.  R.  218;  but,  unless  the  case  appears 
fctt'd  by  some  vice  of  that  kind,  a  second  appel- 
:  ought  not  readily  to  interfere  and  restore  the 

the  trial. 

t  that  in  the  present  case  there  waa  a  considerable 
mii*apprt?hension  and  confusion  at  the  trial,  which 
n  defendants'  witnesses  not  being  called.  The 
;>rfl  indi rates  a  situation  in  which  justice  probably 
hat  all  the  facts  relating  to  the  note  and  stock 
i\  should  be  brought  out,  and  the  pleadings,  if 
amended,  and  the  plaintiff's  title  as  an  independ- 
'  for  value  or  as  trustee  for  the  original  buyer  dis- 
^'e  may  think  it  would  have  been  more  satisfactory 
irt  below  had  required  the  motion  to  be  supported 
it,  but,  ik^  they  did  not  do  so,  we  shall  not  inter- 
.at  ground. 

I  dii^mitised  with  co€ts. 
C.iJ.O.,  Garrow  and  Maclaren,  JJ.A.,  concur- 


)1TH,  J. A  ,  was  of  opinion,  for  reasons  stated  in 
hat  the  new  trial  should  not  have  been  granted, 
?fend«Jits  had  not  disclosed  on  affidavit  a  good  de- 
:he  merits,  likely  to  be  successful  at  a  new  trial; 
n  favour  of  allowing  defendants,  if  they  had  a 
nee  on  the  merits,  to  disclose  it  upon  affidavit 
Q*}^U  of  the  appeal  to  be  costs  in  the  action  to 
1  anv  event. 
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C.A. 

REX  V.  HAYS. 

Criminal  Law — Statutory  Offence — Orand  Tru 
Company  of  Canada — Breach  of  Provision  of  i 
poraiion — Omission  to  Issue  Tariff  of  Farei 
Class  Passengers — Failure  to  Provide  Third 
riages  —  Conviction  of  General  Manager  of 
Criminal  Code,  sec.  138 — Railway  Commissio 

Case  reserved  by  the  police  magistrate  for 
Toronto  upon  a  summary  trial  and  conviction 
fendant,  the  second  vice-president  and  general 
the  Grand  Trunk  Railway  Company  of  Canada, 
did,  during  1906,  at  the  city  of  Toronto,  conti 
without  lawful  excuse,  disobey  sec.  3  of  ch.  37  of 
16  Vict.  (Province  of  Canada),  by  omitting  to  d 
section  requires  to  be  done,  viz.,  to  carry  thir 
sengers  for  the  fare  or  charge  of  one  penny  fo 
travelled,  and  to  provide  that  at  least  one  train 
third  ela»^s  carriages  shall  run  every  day  thrc 
length  of  the  line,  contrary  to  the  provisions 
of  the  Criminal  Code. 

The  questions  reserved  were  whether  the  coi 
made  without  jurisdiction,  and  whether  it  wa 
in  law. 

The  case  was  heard  by  Moss,  C.J.O.,  Osle] 
Maclaren,  and  Meredith,  JJ.A. 

W.  Nesbitt,  K.C.,  and  A.  M.  Stewart,  for 
contended  that  another  mode  of  punishment  is 
law,  under  sec.  294  of  the  Railway  Act  of  190 
finding  of  the  magistrate  is  that  the  company 
while  the  defendant  is  sentenced;  that  the  ma{ 
no  jurisdiction  over  defendant;  that  under  sec. 
Code  there  is  no  disobedience  to  an  Act  of  the 
of  Canada  or  of  any  legislature  in  Canada,  the  st 
which  the  conviction  is  made  being  of  the  old 
Canada;  that  there  was  no  evidence  of  a  wilful  c 
of  the  statute;  that  sec.  3  of  16  Vict.  ch.  37  h 
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subsequent  legislation;  that  the   whole   matter 
ted  in  the  Board  of  Railway  Coinraisi^ionera,  etc. 

Duiry,  for  the  Crown. 

J.A. : — This  conviction  is  n[n'U  U\  a  great  iiiaiiy 
mogt  of  which  I  shoul^i  sav  are  fatal  to  it,  b\it 
r  two  of  the  most  obvioiLs  neeil  be  noticeil, 

efendant  is  second  vice-preBident  and  general 
f  the  Grand  Trunk  Railway  Company  of  Canada, 
en  summarily  tried  imder  part  LV.  of  the  Crim- 
for  an  oflfence  against  sec.  l\  of  16  Vict,  cli  37, 
.ct  to  incorporate  the  Grand  Trunk  Railway  Coni- 
sec,  lf^8  of  the  Crimimil  Code,  whlf^h  enacts  that 
is  guilty  of  an  indictable  oiTenee  and  liable  to  one 
risonment  who  without  lawful  excu-ie  disoliey^i  any 
?  Parliament  of  Cana<la  or  of  any  legislature  in 
r-  wilfully  doing  any  aet  which  it  forhid^,  or  oniit- 
any  act  which  it  requires  to  be  done,  unless  ^onie 
other  mode  of  punishment  is  expressly  provided 
Section  3  of  the  Railway  Art  referred  to  enacts 
fare  or  charge  for  ea*"li  third  dags  pa.'^senger  by 
on  the  said  railway  shaU  not  exceed  one  penny 
or  each  mile  travelled,  and  that  at  least  one  train 
t  third  class  carriages  shall  run  every  day  througb- 
igth  of  the  line/' 

mplaint  is  that  the  defendant — not  the  rompany 
beyed  this  section  liy  omitting  to  Jo  that  whiL'li 
I  requires  to  be  done.  The  magistrate  iinds  that 
ny  have  not  at  any  time  during  the  year  1906 
sued  a  tariff  of  charges^  or  faret^  payable  Irv  eat^h 
passenger  hy  any  train  on  said  railwi^v  for  each 
led;  that  the  company  have  not  during  that  time 
a  third  class  passenger  to  travel  by  any  traiu  oa 
ly  at  the  fare  or  charge  of  one  peuny  currency 
lile  travelled;  and  further  that  the  .^aid  company 
in  ring  that  time  provided  that  at  lea^t  one  train 
it  third  class  carriages  shall  nm  enr-h  day  from 
:o  Toronto  "by  part  of  the  t?aid  railway." 

he  Be  findings  the  magistrate  pnx-eeded  tn  convii-t 
ant  Charles  M.  Hay  si— though  no  formal  convi*^- 
to  have  been  drawn  up — of  the  offenoei?  diarged, 
inviction  having  been  quej^tinnerl  on  the  if  round 
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that  it  was  without  jurisdiction  and  was  errone* 
of  law,  the  magistrate  submitted  the  question  t 
whether  upon  the  facts  so  found  the  conviction 

Upon  the  mere  statement  of  the  case  the  a 
be  that  the  conviction  is  wrong. 

1st.  The  charge   is   that  Hays  committed 
;  while     the  findings  are  that  the  company  did 

absence  of  some  clear  statutory  enactment,  th 
cannot  be  punished  for  the  default  of  his  compa 

2nd.  There  is  no  authority  to  prosecute  th 
under  sec.  138.  The  obligation,  if  there  be  one, 
pany's  obligation,  and  the  company,  and  not  t' 
however  important  and  commanding  the  positic 
occupies,  is  the  only  one  to  be  prosecuted,  if  a 
will  lie,  for  its  breach,  so  far  as  sec.  138  of  the  ' 
invoked  for  that  purpose.  That  a  corporatioi 
under  that  section  be  punished  by  imprisonmen 
warrant  the  prosecution  of  one  of  its  servants. 

Quaere,  whether  the  latter  part  of  sec.  958 
could  be  applied  if  the  corporation  itself  had 
cuted  ? 

3rd.  Section  138  cannot  apply  under  any  en 
inasmuch  as  sec.  294  of  the  recent  Railway  Act, 
eh.  58,  now  enacts  that  "  the  company  or  any 
»  oflicer  thereof     .     .     .     doing,  causing,  or  pern 

^  done  any  act,  matter,  or  thing  contrary  to  th 

of  this  or  the  special  Act  .  .  .  if  no  other  ] 
this  or  in  the  special  Act  provided  for  such  act 
is  liable  for  each  offence  to  a  penalty  of  not  le 
and  not  more  than  $5,000,  in  the  discretion  of 
1  do  not  suggest  that  a  prosecution  would  lie 
se-jtion  for  the  particular  omission  complained  o 

\  oiTicial  of  the  company.     Doubtless  some  acts  < 

may  be  those  of  the  individual  servants  of  the  c« 

i  others  can  be  properly  attributed  only  to  the 

corporation  itself.     It  is  enough  to  say  here  t 

1  deprives  sec.  138  of  the  Criminal  Code  of  its  a] 

I  ',  I  think  we  ought  not  on  this  appeal  to  de 

question  whether  sec.  3  of  the  Act  of  1852  h 

i  '  pliedly  repealed  by  the  Railway  Act  of  1903. 

question  which  can  be  more  conveniently  tried  i 

i  of  by  proceedings  taken  before   the  Railway  < 
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K^^ti^ioD  iu  that  respect  can  be  reviewed  by  the  Su- 

ourt. 

AREN  and  Meredith,  JJ.A.,  each  gave  reasons  in 
"or  the  i^ame  conclusion. 

J  CJ.Cj  and  G arrow,  J. A.,  also  concurred. 

ietion  quafihed. 


March  14th,  1907. 

C.A. 

DKULARD  V.  WELSH. 

a  t en  i — i  Construction — Trespass  to  Land — Boundaries 
UIen€e — Surveys  and  Plans — Paper  Title — Statute  of 

aiWHi^. 

:)1  hv  defendant  from  order  of  a  Divisional  Court, 
U,  5^5,  11  0.  L.  R.  692,  affirming  judgment  of 
,  J.,  7  O.  W.  R.  87,  in  favour  of  plaintiff,  in  an 
r  trespass  to  land,  and  for  a  declaration  of  boun- 
for  damages,  etc. 

ippeal  was  heard  by  Moss,  C.  J.  0.,  Osler,  Gar- 
lClauen,  and  Meredith,  JJ.A. 

lite,  Windsor,  and  E.  Meek,  for  defendant. 

.  (1.  Ellis,  Windsor,  for  plaintiff. 

.  C_J,0,: — .  .  .  A  perusal  of  the  testimony  and 
oxamination  of  the  conveyances,  maps,  plans,  and 
3umt'ntary  evidence  produced  at  the  trial,  have  led 
e  conchi:?ion  that  the  judgment  appealed  from  can- 
ughiincd, 

plaintiff's  case,  as  set  forth  in  the  statement  of 
that  ht}  is  the  owner  of  a  small  piece  of  land,  form- 

0  contends,  part  of  lot  7  on  a  plan  of  subdivision 

1  S74  in  the  city  of  Windsor,  and  that,  being  such 
icl  in  possession  of  the  parcel  in  question,  the  de- 
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fendant  entered  upon  it,  tore  down  the  plaintiff's 
erected  other  fences  upon  it  and  remained  in  poi 
it.  The  claim  is  for  damages  for  the  trespasses,  i 
possession,  and  a  declaration  of  boundary  between 
tiff's  and  defendant's  lands. 

The  defendant  denies  the  plaintiff's  title,  i 
title  in  herself,  and  charges  the  plaintiff  with  1 
upon  her  lands. 

The  formal  judgment  pronounced  at  the  tri 
firmed  by  the  Divisional  Court,  declares  that  tl 
is  the  owner  of  the  parcel  in  dispute,  and  that  tl 
is  entitled,  as  against  the  defendant,  to  recover 
of  the  same.  It  further  declares  that  the  northe; 
the  plaintiff's  lands  is  the  southern  limit  of  a  h 
as  the  old  alleyway  running  from  Janette  street  1 
Pitt  street,  and  that  the  southerly  limit  of  the  d 
land,  as  described  in  the  patent  to  Samuel  Port,  ( 
February',  1874,  is  the  northern  limit  of  the  lan< 
awards  the  plaintiff  $5  damages  for  the  trespasse 
costs  of  the  action. 

To  entitle  him  to  the  declarations  in  the  ju( 
was  incuml  nt  on  the  plaintiff  to  prove  his  owi 
shewing  a  paper  title,  or,  failing  that,  a  title  ac 
length  of  possession  under  the  Statute  of  Limitati 

To  entitle  him  to  recover  the  damages  it  migl 

cient  to  establish  a  possession,  at  the  time  of  the  d 

entry,  of  such  a  nature  as  to  require  the  latter 

better  title  in  order  to  justify  her  entry.     But 

,j  relief,  it  is  obvious,  has  been  awarded  upon  the  b 

''         ■  plaintiff  having  established  a  title  in  fee,  and  noi 

bare  footing  of  possession. 

So  far  as  the  paper  title  is  concerned,  the 
instruments  put  in  at  the  trial  do  not  establish  a  < 
chain  of  title  of  any  part  of  lot  7  from  the  owner 
I  of  the  original  township  lot  to  the  plaintiff.     Bi 

'  that  by  for  the  present,  there  is  a  question  wl 

triangular  piece  in  dispute  is  embraced  in  or  wag 
by  the  conveyances  through  which  the  plaintiff  cla 
after  the  date  of  plan  274,  viz.,  2nd  June,  1884. 
observed  that  the  plan  274  was  prepared  after  tl 
the  patent  from  the  Crown  through  which  the 
claims,  and  could  not  therefore  affect  lands  valid] 
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jonveyed  by  the  patent.  But,  dealing  for  the  present 
the  plan  and  the  conveyances  subsequent  to  it,  and 
[ling — though  the  proof  is  not  at  all  satisfactory — that 
3t  was  vested  in  Peter  Janette  by  virtue  of  proceedings 
I  action,  we  come  to  a  conveyance  by  him  to  Samuel 
jr,  in  which  lot  7  is  inaccurately  referred  to  as  in  the 
vision  of  farm  number  78,  according  to  Wilkinson's 
274,  -and  there  is  no  further  description.  Then  it  is 
that  Stover  sold  to  Alexander  Laforge,  but  the  con- 
ice  was  not  produced  or  put  in  at  the  trial  nor  at  any 
I  of  the  case,  and  there  is  nothing  to  shew  the  descrip- 
by  which  the  lot  was  conveyed,  if  at  all.  Next  is  a  deed 
mveyance,  dated  4th  March,  1889,  from  Alexander  La- 
'  to  August  Gutterman;  then  a  deed  of  conveyance 
I  26th  August,  1903,  from  August  Gutterman  to  John 
)ster;  and  finally  a  deed  of  conveyance  dated  Ist  Sep- 
er,  1903,  from  John  J.  Foster  to  the  plaintiff.  In  each 
e  deeds  produced  a  different  description  is  adopted,  but 
se  comparison  with  the  plan  and  with  each  other,  of 
J  various  descriptions,  seems  to  shew  that,  though 
y  and  loose  in  expression,  they  embrace  the  piece  of 
in  dispute  as  shewn  on  the  plan  No.  274.  But  this  does 
tdvance  plaintiff's  case  unless  he  has  also  shewn  title  in 
grantors  of  the  various  mesne  conveyances  through 
h  he  claims.  The  piece  in  dispute  fonns  part  of  original 
lumber  77,  and  the  title  must  be  ascertained  by  refer- 
to  the  dealings  with  that  lot.  As  already  noted,  plan 
cannot  affect  the  title  to  any  lands  validly  granted  or 
prior  to  its  date. 

]'he  defendant  claims  title  to  the  piece  in  question 
Qgh  a  grant  from  the  Crown,  dated  13th  February,  1874, 
Qe  Samuel  Port,  of  part  of  lot  77.  The  description  is 
to  be,  and  no  doubt  is,  defective,  by  reason  of  an  omis- 
of  the  proper  magnetic  bearing  in  the  southern  boun- 
,  but,  nevertheless,  following  on  the  ground  the  metes 
bounds  in  the  course  stated,  the  Crown  grant  embraces 
ut  a  few  square  feet  of  the  piece  in  question.  At  all 
ts  it  leaves  no  room  for  the  parcel  claimed  by  the  plain- 
But  his  contention  is,  first,  that  the  proper  starting 
I  of  the  easterly  line  of  the  land  comprised  in  the  Crown 
b  is  not  on  what  is  now  the  southerly  line  of  Sandwich 
t,  but  on  a  line  to  the  north,  which  it  is  said  was  the 
lerly  line  of  Sandwich  street  when  the  Crown  grant 
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issued,  and,  secondly,  that,  if  the  present  line 
street  was  the  starting  point,  then  the  grant  co 
that  was  not  intended  to  be  included  in  or  eoi 
and  which  the  Crown  could  not  grant. 

As  to  the  first  ground,  the  great  preponde] 
timony  goes  to  shew  that  in  1874,  when  the  i 
issued  to  Port,  the  line  of  Sandwich  street,  at 
whicli  the  east  line  of  the  property  starts,  was 
to-day.  Indeed,  it  goes  far  to  shew  that  as 
particular  ptirt  the  line  has  never  changed 
Queen^s  highway "  was  established.  There  is 
shew  that  in  1860,  or  at  lea^t  14  years  befon 
grant,  the  line  was  where  it  is  to-day. 

To  give  effect  to  the  plaintiff's  second  com 
declare  in  substance  that  the  letters  patent  t 
issued  by  the  Crown  erroneously  or  by  niistak 
dently,  or  to  reform  the  instruments,  forms  c 
which  no  case  is  made  by  the  pleadings;  and  at 
plaintiff's  counsel  disclaimed  any  wish  to  see 
relief. 

But  the  substantial  difficulty  with  which  th 
met  is  that,  as  the  trial  Judge  has  found,  the 
not  clearly  and  satisfactorily  proved  that  the 
eluded  in  any  grant  from  the  Crown  through  \^ 
claim,  but  apparently  it  hai?  been  considered  as 
Janette  lands;  and  that,  as  already  pointed 
failed  to  shew  a  chain  of  paper  title  vesting  in  I 
ette  title,  if  any. 

He  is  therefore  not  in  a  position  to  call  for 
tion  against  the  validity  or  effect  of  the  grant  c 
limit,  cut  down,  or  control  its  operation. 

In  this  view  it  is  unnecessary  to  enter  upon 
of  the  question  whether,  assuming  that  the  pU 
locus  standi,  and  that  the  matter  was  open  to  h 
is  shewn  on  the  evidence  justifying  interferen 
instrument.  But,  on  an  examination  of  the  evi 
mentary  and  oral,  it  does  not  appear  to  me  to  1 
that  the  Crown  granted  to  Port  more  than  he 
to  under  his  conveyance  from  Nomiandin.  Tl 
upon  the  plaintiff  to  make  out  clearly  and  satisfj 
such  was  the  case,  and  in  this  I  think  he  has  no 
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le  claim  of  title  founded  on  length  of  possession  was 
tablished.  The  evidence  fails  to  shew  a  continuous, 
ive,  and  undisturlxjd  possession  by  the  plaintiff  or  his 
lessors  in  title  sufficient  to  put  an  end  to  the  defen- 
title  under  the  letters  patent.  At  most  there  is 
a  case  of  divided  possession,  each  party  claiming  to 
le  piece  and  disputing  the  claim  of  the  other.  Fences 
mt  up  and  torn  down  and  replaced  and  their  situation 
ed.  There  seems  to  have  been  very  little  actual  pos- 
1,  but  the  defendant  having  the  paper  title  was  not 
i  to  shew  actual  possession. 

the  other  hand  the  plaintiff  could  only  displace  the 
lant's  paper  title  by  proof  of  actual,  continuous,  and 
ive  possession  for  the  statutory  period.  And  on  this 
eponderance  of  testimony  is  in  the  defendant's  favour. 
,  therefore,  entitled  to  rest  upon  her  paper  title,  which 
ot  been  displaced  by  anything  that  has  l>een  shewn, 
►laintiff  has  failed  to  shew  a  better  title  to  the  piece 
id  in  question,  and  the  title  conferred  by  the  letters 
t  must  prevail. 

le  result  is  that  the  appeal  nmst  be  allowed  and  the 
;iff's  action  dismissed  with  costs.  There  was  an  in- 
J  counterclaim  by  the  defendant  seeking  damages  for 
i8s  by  the  plaintiff,  but  no  actual  damage  was  shewn, 
16  claim  was  not  pressed  in  appeal.  A  dismissal  of  the 
I  will  suffice  to  dispose  of  the  real  issues. 

EREDiTH,  J.A.,  gave  reasons  in  writing  for  the  same 
ision. 

LER,  Garrow,  and  Maclaren,  JJ.A.,  concurred. 


C.A. 


March  14th,  1907. 


LL.INGFOED  v.  OTTAWA  ELECTRIC  R.  W.  CO. 

Railways — Injury  to  Passe lujer  Alightiruj  from  Car — 
gligence  —  Contributory  Negligence — Ca^e  for  Jury — 
its — Discretion — A  ppeal. 

peal  by  defendants  from  order  of  a  Divisional  Court 
:  aside  the  judgment  entered  at  the  trial  by  Teetzf.l, 
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J.,  who  at  the  close  of  plaintiff's  case  withdrew 
jury  aiid  dismissed  the  action;  and  cross-appea 
against  the  part  of  the  order  of  the  Divisional  ( 
ing  no  costs  of  the  former  trial  and  of  the  app 

H.  S.  Osier,  K.C.,  for  defendants. 

J.  A.  Ritchie,  Ottawa,  for  plaintiff. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  < 
ROW,  Maclaren,  and  Meredith,  JJ.A.),  was 

Moss,  C.J.O. : — The  action  is  to  recover  dan 
juries  sustained  by  plaintiff  in  consequence  of 
by  an  electric  car  which  was  being  operated  on 
line  of  railway  in  the  city  of  Ottawa,  He  was 
on  a  car  proceeding  in  a  northerly  direction  a 
street  on  the  easterly  side  of  the  roadway,  and 
of  alighting  at  the  junction  of  Sussex  street  w 
street,  which  enters  Sussex  street  from  the  cj 
not  intersect  it.  On  nearing  the  crossing  over  J 
from  the  junction  of  the  south  side  of  Redpath 
the  east  side  of  Sussex  street,  he  signalled  th< 
who  rang  the  bell  to  warn  the  motorman  to  stop 
crossing  is  one  at  which  the  cars  ordinarily 
usual  course  to  permit  persons  to  enter  or  aligh 
is  a  plank  walk  from  the  junction  across  Suss 
the  sidewalk  on  the  west. 

The  speed  of  the  car  was  slackened,  apparen 
;ence  to  the  conductor's  signal.  As  it  neared  t 
plaintiff  stepped  upon  the  rear  platform,  prepai 
when  the  car  came  to  a  standstill.  But  before 
so,  or  plaintiff  had  alighted,  the  conductor  rang 
proceed,  and  the  movement  of  the  car  was  qui< 
this  time  the  front  end  had  reached  the  crossing 
was  evident  it  was  not  going  to  be  drawn  up,  plaii 
or  jumped  from  the  platform  or  step.  He  alig 
but  found  himself  in  front  of  a  cab  with  one  1 
was  being  driven  swiftly  towards  him  from  the 
Sussex  street.  In  order  to  avoid  a  collision  wit 
and  also  in  order  to  cross  to  the  west  side  of  Si 
to  which  he  was  hound,  plaintiff  turned  behind 
had  just  left  and  passed  on  towards  the  other  tr 
reached  it,  he  became  aware  of  a  car  coming  tow 
a  rapid  rate.     To  avoid  being  nm  down  he  flung 
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J  thufi  Barring  his  life,  but  he  was  seriously  in- 
said  it  was  impossible  to  get  out  of  the  way  of 
wat^  comiiig  so  fast  without  ringing  the  bell  or 
lad  the  start,  and  could  not  hold  himself,  so  it 
CI  him  the  best  thing  he  could  do  was  to  throw 
the  fender. 

1  he  did  not  hear  the  gong  sound,  although  if  it 
ung  he  would  have  heard  it.  By  one  of  the  regu- 
ming  part  of  the  agreement  between  the  city  of 
d  defendants,  under  which  they  operate  their 
the  city  highways,  it  is  provided  that  each  car  is 
lied  with  a  gong,  which  shall  be  sounded  by  the 
'n  tJie  ear  approaches  to  within  50  feet  of  each 
ut,  unfortunately,  the  attention  of  the  trial  Judge 
uwo  to  it  or  some  of  the  other  regulations  which 
ipose  duties  on  defendants  with  respect  to  persons 
r  crossing  the  streets  of  the  city.  It  is,  however, 
ered  from  plaintiff's  testimony  that  he  was  aware 
&  the  usual  practice  to  sound  the  gong  at  cross- 
le  expected  it  to  be  done  when  a  car  was  approach- 
iing. 

ial  Judge  was  of  opinion  that  there  was  absence 
kai  it  was  defendants'  duty  to  sound  a  gong,  or 
ing  to  iound  it  caused  the  injury,  and  that  the 
hewed  that  plaintiff  was  injudicious  and  careless 
iiiibeil  guilty  of  grave  negligence  in  stepping  on 
Aithout  taking  the  precaution  of  looking  to  see  if 
ipproaching.     And  he  withdrew  the  case  from  the 

.ppeal  the  Divisional  Court  reversed  the  judgment, 
Dpinion  that,  having  regard  to  plaintiff's  state- 
i  jury  might  reasonably  come  to  the  conclusion 
LB  aware  of  the  rule  with  regard  to  the  sounding 
agj  and  relief  on  it,  and  that,  if  the  gong  ha4 
jlaintiff  would  have  been  warned  and  might  not 
iimgelf  into  a  position  of  danger;  in  short,  that 
aestion  for  the  jury  to  say  whether  he  had  acted 
►nable  manner  under  all  the  circumstances;  and 
ted  a  new  trial. 

r  of  all  the  evidence,  the  conclusion  of  the  DiTfi- 
rt  appears  to  be  right.    It  was,  of  course,  unlwr- 

i.W.F,  NC*  10-84 
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tunate  that  the  trial  Judge  was  not  made  aware  ( 
lations  above  referred  to.  In  order  to  do  so 
necessary  to  cite  to  him  the  Act  57  Vict.  ch.  1 
which  the  agreement  with  the  city  is  validated 
as  intimated  by  the  Divisional  Court,  the  regulat 
the  force  of  a  statutory  requirement,  yet  the  proc 
to  comply  with  a  precaution  which  defendants 
nized  as  important  for  the  safety  of  persons  usin 
ings  on  streets  occupied  by  the  railway  is  evide; 
jury  of  negligence  in  the  conduct  of  the  car. 

In  its  circumstances  the  case  presents  mai 
similar  to  those  in  Winnipeg  Electric  R.  W.  Co. 
S.  C.  R.  515,  and  Montreal  Street  R.  W.  Co. 
champs,  37  S.  C.  R.  685. 

It  was  argued  for  defendants  that  the  regi 
not  applicable  to  such  a  crossing  as  the  one  in  q 
asmuch  as  Redpath  street  does  not  extend  to  1 
Sussex  street.  It  is  true  that  Redpath  street  do 
Sussex  street  in  the  sense  of  intersecting  it.  Bu 
plank  walk  crossing  Sussex  street  from  the 
Redpath  street,  used  by  foot  passengers  for  goin^ 
street,  and  at  which  defendants'  cars  stop  whei 
passengers  to  take  up  or  let  down.  And  there 
expressions  in  the  regulations  which  shew  the  : 
the  parties  to  the  agreement  attached  to  the  w< 
ing ''  as  there  used.  For  example,  regulation  No 
that,  should  there  be  any  foot  passengers  on  a 
before  the  car  approaches  the  same,  the  car  shall 
so  as  to  permit  such  passengers  to  cross.  No, 
that  no  car  shall  be  allowed  to  stop  on  or  over 
^^  or  in  front  of  any  intersecting  street.^'  And  J 
to  intersection  of  streets.  There  is  enough  in 
ences  in  the  agreement  to  shew  that  the  term  ^'  c 
therein  employed,  was  intended  to  indicate  any 
along  the  street  occupied  by  the  railway  where 
walk  laid  for  the  purpose  of  enabling  foot  pa 
cross  from  one  side  of  the  street  to  the  other,  an( 
cars  would  stop  to  take  up  or  let  down  passengei 

See  also  Brenner  v.  Toronto  R.  W.  Co.,  ante 
the  subject  is  dealt  with  at  pp.  203-4. 

The  question  whether  the  gong  was  soundec 
compliance  with  the  regulations  bearing  on  the  c 
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i  charge  of  cars  when  approaching  or  at  crossings, 

the  jury. 

^  appeal  fails  and  must  be  dismissed. 

h  regard  to  the  cross-appeal,  the  matter  of  the  costs 

thin  the  discretion  of  the  Divisional  Court,  and  that 

on  is  not  to  be  lightly  interfered  with  under  any  cir- 

Dces:  see  Beatty  v.  McConnell,  8  0.  W.  K.  916.    In 

se  it  cajinot  be  said  that  the  discretion  was  wrongly 

ed,  and  the  cross-appeal  must  be  dismissed. 


C.A. 


March  14th,  1907. 


WESTERN  COMMISSIOlSr  CO.  v.  MOOKE. 

)al  and  Agent — Authority  of  Agent — Contract — Breach 
— Terms, 

)eal  by  plaintiffs  from  order  of  a  Divisional  Court 
ig  judgment  of  Teetzel,  J.,  dismissing  the  action, 
Bras  brought  to  recover  damages  for  breach  of  a  con- 
Plaintiffs  were  commission  merchants  .in  Toronto, 
fendant  a  mill-owner  at  Falkenberg,  in  the  district 
koka.  The  contract  was  made  by  one  McBeth,  pur- 
\  to  be  acting  as  defendant's  agent,  to  sell  to  plain- 
jfendanfs  cut  of  hemlock  for  the  year  1906.  The 
nal  Court  held  that  the  terms  of  the  contract  were 
the  authority  of  McBeth. 


;  appeal  was  heard  by  Moss,  C.  J.  0.,  Oslkr,  Gar- 
Haclaren,  Meredith,  J  J.  A. 

N.  Ferguson,  for  plaintiffs. 

Laidlaw.  K.C.,  for  defendant. 

-er,  J. a.: — I  am  of  opinion  that  the  order  of  the 
nal  Court,  affirming  the  judgment  of  Teetzel,  J.,  at 
b1,  is  right  and  shoiQd  be  affirmed,  upon  this  short 
,  that  defendant  is  not  bound  by  the  contract  into 
MT  wgiKBtj  MdBeth,  Affinin^d  to  enter  on  her  behalf, 
a  special  flod  limited  written  aatfaonty  to  sell  the 
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lumber  to  be  manufactured  by  defendant  out 
of  logs  owned  by  her.  The  terms  of  this  an 
known  to  plaintiSs^  and  a  copy  of  it  was  attaci 
referred  to  in  the  alleged  contract.  Apart  frc 
tion  whether  he  had  any  authority  at  all  to  sell 
before  he  had  oflEered  to  sell  to  Laidlaw  &  Co 
upon  the  face  of  the  contract  which  plaintiffs  re 
it  contains  terms  not  warranted  by  the  written 
any  authority  conferred  by  defendant  upon  j 
more  onerous  than  she  was  willing  to  submit  t( 
omits  other  terms  which  she  had  expressly  re 
obtained  for  her. 

These  are  obvious  difficulties  which  no  aj 
surmount  or  remove^  and  the  appeal  must  thei 
missed  with  costs. 

Meredith,  J.A.,  gave  reasons  in  writing  \ 
conclusion. 

Moss,  C.J.O.,  Garrow  and  Maclaren, 
curred. 


March 

C.A. 

JONES  V.  MORTON  CO. 

Master  and  Servant — Injury  to  Child  under  H 
Factory — Liability  ai  Common  Law — Worl 
pensation  Act — Factories  Act — Findings  of  t 
gence — Damages — LiaiUity  of  Owners  of  Bui 
of  Part  of  Building  for  Factory — Use  of  Ele 
Injured  hy — Breach  of  Factories  Act. 

Aj^al  by  defendants  from  judgment  of  ki 
the  trial,  upon  the  findings  of  a  jury,  in  favour 
plaintiff,  and  dismissing  the  action  so  far  at 
the  adult  plaintiff,  was  concerned. 

The  action  was  brought  to  recover  damages  i 
infant  plaintiff  by  the  fall  of  an  elevator  used 
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■Sj  the  defendants  the  Morton  Company,  in  or  in  con- 
n  with  their  factory  in  the  city  of  Toronto,  as  tenants 
an  indenture  of  lease  made  by  one  Chatworthy  as  les- 
he  reversion  having  subsequently  but  before  the  acci- 
}een  acquired  by  the  defendants  the  Toronto  Greneral 
I  Corporation. 

le  appeal  was  heard  Ijy  Moss^  C.J.O.,  Garkow,  Mac- 
',  and  Meredith,  JJ.A. 

F.  Hellmuth,  K.C.,  and  R.  H.  Greer,  for  defendants 
orton  Co. 

E.  A.  DuVemet  and  A.  E.  Knox,  for  defendants  the 
to  General  Trusts  Corporation. 

A.  Masten  and  J.  H.  Spence,  for  plaintiffs. 

JBiBOW,  J.A. : — The  premises  are  described  in  the  lease 
third  flats,  comprising  two  rooms  extending  from  the 
to  the  rear  of  the  building,  together  with  the  right 
ranee  in  and  passage  in  and  out  of  the  front  of  said 
ses  through  the  front  door  and  stairway  and  passage 
»ding  from  Richmond  street.  And  the  lessors  coven- 
to  give  the  use,  together  with  other  tenants  in  the 
[igs,  to  the  lessees,  their  agents,  clerkj.  and  tenants, 
elevator  in  said  building  for  freight  '.urposes  only  in 
lay,  and  to  keep  the  same  in  repair  and  good  working 
with  a  right  of  way  to  and  from  said  elevator.  And 
ed  that  "the  said  lessor  will  not  be  liable  for  any 
;e  or  any  accident  to  any  member  of  said  lessees  or  any 
ir  employees  through  using  or  interfering  with  the 
)r,  but  the  said  lessor  will  keep  the  elevator  in  proper 
ig  order  and  repair,  on  notice  being  given  to  him  by 
id  lessees  that  such  repairs  are  required  and  necessary 
dme  to  time." 

B  infant  plaintiff  was  at  the  time  of  the  accident  under 
B  of  14  years,  and  he  claims  to  recover  under :  (1)  the 
©  law;  (2)  the  Workmen^s  Compensation  for  Injuries 
ud  (3)  the  Ontario  Factories  Act. 

e  defendants  the  Morton  Company  by  their  statement 
mce  denied  in  general  terms  all  the  allegations  in 
iement  of  claim,  as  did  also  in  effect  the  other  de- 
is. 
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Questions  were  submitted  to  the  jur}-  and  ans 
effect  being  as  follows:  the  infant  plaintiff  was  : 
the  dropping  of  the  elevator;  the  drop  was  caused 
in  the  cylinder;  such  cause  was  due  to  negligei 
consisted  in  not  keeping  the  elevator  in  proper  re 
told  it  was  out  of  order;  both  defendants  were  r 
this  in  answer  to  the  question,  "  Whose  negligence 
the  infant  plaintiff's  age  was  under  14;  he  was  ei 
contravention  of  sec.  3  of  the  Ontario  Factorie 
was  injured  in  the  course  of  his  employment;  sue 
ment  in  contravention  of  the  statute  was  the  cause 
ing  injured;  the  elevator  was  at  the  time  of  th 
being  used  as  a  freight  elevator;  and  they  assessed 
ages  at  $4,000,  for  which  judgment  against  both  < 
was  given. 

The  defendants  the  Morton  Company  carry  oi 
ness  of  manufacturing  check  books,  and  the  inf ai 
was  employed  at  the  time  of  the  injury  in  the  shippi 
ment  as  helper  under  one  Izzard.  He  was  sent 
to  the  basement  to  obtain  a  packing  case  in  which  1 
shipment  a  quantity  of  check  books.  He  procure 
and  placed  it  on  the  elevator,  which,  after  proceec 
his  guidance  from  the  basement  until  between  th< 
^second  floors,  stuck.  He  there  left  it  and  returnee 
and  reported  that  the  elevator  would  not  work, 
tmcontradicted  account  of  the  conversation  is  as  f o 
You  understood  from  him  then  at  that  time  tiu 
was  on?  A.  The  case  was  on  the  hoist — ^yes — that 
the  case  on  the  hoist  I  asked  him  if  he  could  get  1 
iike  hoist.  He  said,  yes.  I  said  take  the  case  of 
but  do  not  use  that  hoist,  take  it  around  to  the 
and  use  that  hoist.  He  went  down  the  front  stai 
I  told  him.  That  was  the  last  I  heard  of  him  w 
the  young  men  from  the  Featherbone  Company  ti 
helper  was  hurt.'' 

The  infant  plaintiff  was  found  lying  on  th 
which  had  in  some  way  reached  the  bottom  or  sta] 
in  the  basement.  From  the  severity  of  the  inju] 
were  chiefly  to  the  head  and  especially  the  jaw, 
plaintiff  appeared  at  the  trial  to  have  no  recollect! 
thing  that  happened  after  he  got  the  case  on  tl 
and  commenced  the  ascent.  He  remembered  th 
got  up  past  the  first  floor,  and  there  all  memory  c 
did  not  remember  sretting  off  and  going  upstairs 
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tppears  to  me  a  rather  serious  oversight,  the  evicl- 
not  disclose  the  location  of  the  packing  case  when 
plaintiif  was  found,  whether  on  or  off  the  elevator. 
3r€  even  any  evidence  of  its  size  so  as  to  estimate 
de  difficulty  a  child  so  young  would  haye  in  lemov- 
n  the  elevator,  suspended  as  it  was  between  the  two 

QseelL  the  expert  who  examined  the  elevator  after 
nt,  fouDd  it  leaking  in  the  piston  head  from  defec- 
Qg.  He  also  fDund  the  governor  without  a  v6pe, 
fore  useless  to  operate  the  clutches  which  are 
[t^  play  by  it  when  excessive  speed  arises  from  any 
lit  the  leaking  alone  would,  as  the  jury  found,  I 
perly,  explain  and  make  probable  the  fall  of  the 
md  a  sudden  and  sharp  fall  would  also  reasonably 
e  very  t^evere  injury  to  the  infant  plaintiff,  other- 
y  unexplained,  and  these  were  inferences  quite  open 
m  by  the  jury  upon  the  evidence,  in  my  opinion. 

i&  not  explained  is  why  the  infant  plaintiff  was 
s^levator  at  all,  which  he  had  been  told  not  to  use. 
I  were  to  remove  the  case  from  the  elevator,  and 
wa&  upon  it  for  that  purpose  he  should  not  have 

it  at  all. 

ifnut  plaintiff's  rights,  as  against  the  defendants 
to  General  Trusts  Corporation,  must  necessarily 
tolly  upon  implied  invitation.  There  were  no  con- 
£rht&  between  them  whatever.  And,  in  my  opinion, 
tion  to  use  the  elevator  which  could  have  been 
in f erred  must  be  conclusively  regarded  as  cancelled 
rawn  when  he  became  aware  that  it  was  out  of 
wa£  told  not  to  use  it.  It  would  be  impossible  after 
ifer  the  invitation,  or  a  representation  that  the 
a*^  in  order  and  reasonably  fit  for  use.  For  this 
action,  in  my  opinion,  wholly  fails  against  the 
\  the  Toronto  Gteneral  Trusts  Corporation. 

think  the  action  against  the  defendants  the  Moi- 
iuy  alsri  fails,  so  far  as  it  is  based  upon  the  com- 
and  upon  the  Workmen's  Compensation  for  In- 
Upon  the  former  because  it  is  clear  upon  the 
ndenee  that  he  was  not  using  the  defective  elevator 
i-tor  at  the  time  of  his  injurv\  or  if  he  was  that  he 
so  in  i1f>fiance  of  the  explicit  order  of  Tzzard.  And 
atter  >tpfFfuse  of  a  total  lack  of  the  neressarv  find- 
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ings  by  the  jury  upon  which  to  base  a  judgn 
of  the  order  given  by  Izzard.  Izzard  probably 
to  give  the  order,  and  it  was  one^to  which  prob; 
plaintiff  was  bound  to  conform,  and  he  was  pr 
because  in  compliance  with  it  he  had  got  upc 
to  remove  the  case.  One  may  at  least  reasons 
that  much,  but  it  was  clearly  a  matter  for  th 
upon,  and  that  not  having  been  done  I  see 
upon  this  cause. of  action  but  that  which 
namely,  failure. 

But,  in  my  opinion,  the  infant  plaintiff  ha 
good  cause  of  action  upon  sufficient  findings 
rario  Factories  Act,  in  respect  of  which  he  is 
cover  the  same  amount  of  damages  as  under  1 
Compensation  for  Injuries  Act.  (See  3  Edv 
sec.  46.)  So  that  the  failure  to  recover  und( 
in  the  result,  really  unimportant. 

By  the  Ontario  Factories  Act,  fi.  S.  0.  18S 
1,  sub-sec.  5,  "child"  is  defined  as  a  person 
of  14  years.  By  sec.  3  it  is  provided  that  no 
employed  in  any  factory  except  those  mentio 
the  factory  in  question  is  not  one.  The  in: 
employment  was  therefore  wholly  unlawful, 
facie  case  was  made  simply  by  proof  of  the  ag 
ijient,  and  the  injury.  See  Fahey  v.  Jephco 
448.  To  such  prima  facie  case  no  answer  was. 
There  is  no  finding  of  contributory  negligeni 
ently  no  request  from  either  of  the  defendant 
a  question  even  submitted. 

It  was  contended  before  us,  faintly  I  thou 
was  no  evidence  that  the  defendants  the  Mor 
premises  were  in  fact  a  factory,  and  that  in 
elevator  did  not  form  part  of  the  factory. 

In  the  statement  of  claim  the  premises  ar 
tory,  and  the  elevator  is  there  spoken  of  as  u 
tory.  The  defendants,  it  is  true,  in  formal  ' 
the  plaintiffs'  allegations,  but  they  raised  nc 
upon  the  questions  now  under  consideration, 
also  treats  the  ])reniises  as  a  factory,  and  t 
used  in  connection  therewith.  And  in  his  chi 
told  the  jury  that  the  premises  was  a  facte 
Act,  and  tliat  the  elevator  for  the  purposes  of 
a  part  of  the  factory.     To  the  latter  stateme 
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r,  which  he  apparently  and  wisely  I  think  abaii- 
msel  for  the  defendants  the  Morton  Company  ob- 
lat  the  elevator  and  the  elevator  shaft  was  not  any 
e  defendants  the  Morton  Ck)/8  factory,  that  under 
and  upon  the  facts  it  was  proved  that  they  had 
}e8s  to  it  for  use  with  the  others,  and  it  was  not 
f  the  factory/^ 

as  this  objection  is  based  upon  the  terms  of  the 
a  question  of  law,  and  was  for  the  Court,  and  I 
the  charge  and  am  against  the  objection.  And,  if  it  is 
of  fact,  I  should  still  be  against  it.  The  infant 
ad  and  has  nothing  to  do  with  the  exact  title  under 
employers  used  or  occupied  the  factory  premises, 
jputed  facts  are  that  they  used  the  elevator  as 
b  of  the  factory;  and  part  of  the  infant  plaintiff's 
which  he  had  been  instructed  was  to  operate  it 
lad  occasion  to  use  it. 

3tual  occupation  and  actual  user  were,  in  my  opin- 
sufficient  for  the  plaintiff's  purposes  in  this  action, 
the  fact  been  that  the  defendants  the  Morton 
had  really  no  title  whatever  to  either  factory  or 

See  Bacon  v.  Dawes,  3  Times  L.  R.  557. 

* 

jse  reasons  I  think  the  appeal  of  the  defendants  the 
^neral  Trusts  Corporation  should  be  allowed  and 
dismissed  as  against  them,  both  with  costs;  and 
ppeal  of  the  other  defendants  should  be  allowed  in 
educing  the  damages  to  $1,500,  with  costs  of  the 
:he  plaintiff  as  if  the  action  had  been  against  the 
dants  alone ;  and  that  there  should,  as  between  the 
I  defendants  and  the  plaintiff,  be  no  costs  of  this 


C.J.O.,  and  Maclaren^  J.A.,  agreed  in  the  result. 

ITH,  J.A.,  thinking  there  should  be  a  new  assess- 
images  between  the  infant  plaintiff  and  defendants 
a  Co.,  dissented  to  that  extent,  for  reasons  stated 
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Cabtwright,  Master.  March  It 

CHAMBERS. 

Re  hughes,  MAHAFFY  v.  NICHOLSC 

Pleading — Statement  of  Defence — Motion  to  Strik 
— Action  to  Establish  Will — Setting  up  Prior 

Motion  by  plaintiff  to  strike  out  paragraph  6  oi 
ment  of  defence  and  the  2nd  elanse  of  the  prayer 

Graysflfn  Smith,  for  plaintiff. 

D.  Urquhart,  for  defendants. 

The  Master: — The  action  is  to  establish  a  ^ 
plaintiff^s  father  made  shortly  before  his  death, 
fendante,  in  the  aforesaid  paragraph,  allege  that  a 
made  in  April,  1903,  was  the  testator^s  last  will,  i 
the  second  clause  of  the  prayer  to  have  probate  i 
creed.  It  appears  that  on  the  same  day  on  whic] 
will  was  executed  the  testator  conveyed  his  real 
the  plaintiff,  and  the  defendants  have  taken  proc 
have  this  set  aside.  An  order  has  been  made  direi 
two  actions  to  be  tried  together.  It  seems  clea 
High  Court  has  no  original  jurisdiction  to  grai 
It  is  also  admitted  that  if  the  deed  is  confirmed  th 
comparatively  little  for  the  earlier  will  to  dispoe 
if  the  later  will  is  set  aside.  Any  proceedings  t 
the  earlier  will  are  therefore  premature-  At  the 
the  execution  of  the  earlier  will  explains  the  inte 
defendants  in  opposing  the  probate  of  the  later, 
the  plaintiff  is  sole  executrix  and  legatee,  whereas 
earlier  will  half  the  realty  and  other  benefits  wei 
the  defendants,  who  were  also  made  joint  execu 
the  plaintiff. 

On  the  argument  I  referred  to  a  similar  case  * 
aid  V.  Park.  2  0.  W.  E.  455,  492.  In  view  of  th 
and  of  the  facts  of  the  present  disputes,  it  seems  I 
what  was  done  by  Sir  W.  E.  Meredith,  C.J.,  and  i 
graph  6  to  remain  as  being  useful,  if  not  absolutely 
to  shew  what  interest  the  defendants  have  in  th( 
they  being  only  the  sisters  of  testator's  wife.  Bui 
to  have  probate  of  that  earlier  will  should  be  s 
8^5  was  done  in  McDonald  v.  Park,  supra.     Thii 
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iimg  being  done  to  establish  the  earlier  will  until  the 
of  the  validity  of  the  later  will  and  of  the  con- 
eous  deed  of  the  realty  has  been  finally  determined. 
:ost6  of  this  motion  will  be  in  the  cause. 


SHT^  Master. 


March  15th,  1907. 
March  19th,  1907. 


CHAMBERS. 

(iEEDY  V.  WABASH  E.  R.  CO. 

MoUoti  to  Change — Place  for  Trial — Convenience — 
of  Residence  of  Plaintiffs — Defendants  out  of  the 

UctiOfL 

n  by  defendants  to  change  venue  from  St.  Thomas  to 

Rose,  for  defendants. 
Spenee,  for  plaintiffs. 

Master: — It  is  admitted  that  the  plaintiffs  all  re- 
tie  county  of  Norfolk  where  the  accident  occurred 
i  the  action  is  brought.  It  is  also  not  denied  that 
daiUs  are  a  foreign  corporation,  having  their  head 
;he  United  States,  but  having  running  powers  over 
e  tracks  of  the  Grand  Trunk  Railway  Company  and 
themselves  of  the  services  of  the  officials  of  that 
Tho  writ  of  summons  was  issued  out  of  the 
fl^ce  of  the  High  Court,  and  served  on  the  defend- 
ttt  at  Simcoe. 

lext  sitting  at  Simcoe  is  fixed  for  2nd  April,  and 
t.  Thomas  for  the  22nd  of  that  month. 

is  no  question  here  of  preponderance  of  convenience, 
i  other  respects  it  was  urged  that  it  seems  "emin- 
ase  for  trial  at"  Simcoe,  to  quote  the  language  of 
v.,  ill  McDonald  v.  Park,  2  0.  W.  R.  972.  It  was 
ed  that  the  expense  of  a  trial,  which  ought  prima 
>e  borne  by  the  county  of  Norfolk,  should  not  be 
1  Middlesex,  without  some  other  reason  than  the 

the  plaintiffs,  for  which  no  sufficient  explanation 


Digitized  by 


Googl 


(■i-.r;T-   !] 


508  THE   ONTARIO   WEEKLY  REPORTE 

It  was  further  contended  that  this  case  con 
decision  of  the  Divisional  Court  in  Saskatche\« 
Investment  Co.  v.  Leadley,  9  0.  L.  R.  656,  5  ( 
This  was  what  was  mainly  relied  on  in  support  i 
This  case,  however,  was  distinguished  by  Mr.  S 
ground  that  here  there  are  no  defendants  re 
province,  and  that  it  cannot  make  any  differeni 
way  company  whether  the  action  is  tried  at  on< 
other. 

I  inclined  at '  first  to  the  opinion  that  the 
go,  as  Simcoe  seems  the  natural  place  of  trial, 
consideration  and  a  careful  examination  of  the 
case  has  led  me  (not  without  great  reluctance) 
site  conclusion.  That  case  went  on  the  gron 
the  plaintiff  company  and  the  defendants  the  '. 
resident  at  Toronto,  where  the  cause  of  actioi 
late  Mr.  Justice  Street,  9  0.  L.  R.  at  p.  561  (1 
language  which  is  only  applicable  to  the  case 
resident  in  the  province  who  ought  "  not  to  be 
go  away  from  their  county  to  try  local  actions 
ceptional  cases.''  He  also  thought  there  was 
ponderance  of  convenience  in  favour  of  Toroi 

Here  the  only  defendants  are  non-resident 
katchewan  case  does  not  apply,  "  because  as  to  i 
not  within  the  jurisdiction  at  all,  the  place  of 
comparatively  unimportajit :"  per  Street,  J.,  s 

Motion  dismissed;  costs  in  the  cause. 

(Affirmed  by  Meredith,  C.J.,  19th  March, 
prejudice  to  an  application  to  change  the  vei 
ground  that  defendants  cannot  obtain  a  fair 
Thomas.) 


FaLCONBRIDOE,  C.J.  MiLRCI 

CHAMBERS. 

LIDDIARD  V.  TORONTO  R.  W.  C 

Costs — Taxation  of  Defendants'  Costs  against  1 
fendants'  Solicitor  Paid  hy  Salary, 

Appeal  by  plaintiff  from  taxation  of  costs  ( 
by  the  junior  taxing  officer  at  Toronto.    Upon 
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Hits'  costs  it  was  admitted  that  defendants'  solicitor 
Dv  an  annual  salary,  and  that  under  an  agreement 
he  solicitor  and  the  defendants  the  solicitor  was 
I  retain  for  his  own  use  any  costs  which  he  might 
ra  litigants.    Upon  this  state  of  facts  the  plaintiff 

that  the  defendants  could  not  recover  more  than 
jntB.  The  taxing  ofl&cer  overruled  the  objection, 
aintifif  appealed. 

Middleton,  for  the  appellant.  Apart  from  statute 
ll.  ch,  12,  sec.  16,  it  is  dear  there  can  be  no  re- 
irvis  V.  Great  Western  R.  W.  Co.,  8  C.  P.  280. 
legislature  did  not  intend  to  interfere  with  this, 
lain  by  contrasting  the  provisions  of  the  statute 
rovisions  of  the  Municipal  Act,  sec.  320,  sub-sec.  3, 

1S81  in  consequence  of  the  decision  applying  this 
unicipalities:  Stevenson  v.  City  of  Kingston,  31 
This  is  made  still  plainer  when  it  is  seen  that 
lent  in  question  is  an  added  sub-clause  to  sec.  54  of 
tors  Act,  which  merely  relates  to  conveyancing, 
i  it  plainly  applicable  to  the  rights  as  between  soli- 
client,  nnd  shews  that  it  was  not  intended  to  inter- 

the  client's  rights   as  against  adverse  litigants: 
Ri^o-n.  16  P.  R.  25. 
Strathy,  for  the  defendants.     The  statute  was  un- 

pas^f^ed  with  the  intention  of  changing  the  law, 
the  duty  of  the  Court  to  give  effect  to  what  must 
the  intention  of  the  legislature,  and  not  to  so  inter- 
nte  as  to  make  it  entirely  nugatory. 

ffBKiDGE^  C.J.,  allowed  the  appeal,  acceding  to  the 
of  plaintiff's  counsel. 


IBOK.  C.J. 


March  15th,  1907. 


CHAMBFRd 

DIXON  v.  GARBUTT. 

} — Co nnUrclaim.  —  Alternative   Claim  —  Postpone- 
m  ent — Premature  Motion. 

by  plaintiff  from  order  of  Master  in  Chambers, 
dtsmiesing  motion  for  particulars  of  counterclaim. 
dlaw,  K.C.,  for  plaintiff. 
Midrlletoii,  for  defendant. 
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Falconbridge^  C.J.,  dismissed  the  appeal  ^ 
defendant  in  any  event. 


Falconbridge,  C.J.  March 

WEEKLY   COURT. 

DOWNEY  V.  DOWNEY. 

Will — Devise — Misdescription  of  Lands — Declar 

ment. 

Motion  by  plaintiffs  for  judgment  on  the  ] 
an  action  for  a  declaration  that  certain  lands  pj 
devise  contained  in  a  will,  though  misdescribed. 

The  testator  devised  to  Alfred  65  acres  part 
the  1st  concession;  he  owned  65  acres  part  of  1( 
1st  concession;  he  also  owned  the  south-west  qi 
14  in  the  Ist  concession,  50  acres.  He  devised  i 
acres  part  of  13  in  the  1st  concession;  he  did  i 
part  of  lot  13. 

The  declaration  sought  was  that  the  65  acr 
were  devised  to  Alfred  and  the  50  acres  of  lot  14 

M.  H.  Ludwig,  for  plaintiffs,  the  devisees. 

F.  W.  Harcourt,  for  infant  defendants. 

The  adult  defendants  consented  to  judgment  j 
plaintiffs. 

Falconbridge,  C.J. : — It  does  not  seem  to  be 
reconcile  the  7  or  8  decisions  on  this  question  pr 
the  last  25  years.  There  is  no  case  exactly  like 
one.  The  testator  shews  his  intention  to  dispo? 
property,  and  there  is  no  residuary  devise,  and 
opinion  that  judgment  ought  to  go  as  asked. 

Of  course  I  exclude  from  consideration  the 
the  draftsman  as  to  the  testator'a  intention. 
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March  15th,  1907. 


V.  HAMILTON  AND  DUXDAS  STREET  K.  W. 
CO. 

■• — Fatal  Accidents  Act — Action  by  Married  Wotnan 
)eaih  of  Aged  Father  —  Reasonable  Expectation  of 
niiiry  Benefit  from  Continiuince  of  Life. 

m  by  a  married  woman,  aged  47,  the  only  child  f 
I  B.  Fairchild,  who  was  killed  by  the  negligence  .  f 
Its,  to  recover  damages  for  his  death;  the  action 
Dught  under  the  Fatal  Accidents  Act. 

Washington,  K.C.,  for  plaintiff. 

,  Nesbitt,  K.C.,  for  defendants. 

ELLj  J, : —  .  .  .  The  deceased  wsl^  ...  I  /i 
age,  and  had  until  a  few  months  before  his  death 
otel  keeper,  but  he  had  sold  out  his  hotel,  and  there- 
.  his  death  had  boarded  with  his  daughter,  the  plain- 
ing nothing  for  his  board.  During  the  4  or  5  years 
k  death  he  had  given  plaintiff  about  $1,000,  and  when 
>ut  his  hotel  he  gave  her  $4,000  more.  He  left  a  will 
plaintiff  became  entitled  to  all  his  estate,  some 
ivitli  the  exception  of  two  trifling  legacies.  He  seems 
ping  with  his  daughter  to  have  been  engaged  in  an 
n  for  the  cure  of  rheumatism  by  electricity.  His 
iw  also  says  that  the  deceased  was  not  content  to  re- 
le — "  he  wanted  to  go  in  with  me  in  the  coal  busi- 
hey  wore  at  preliminaries,  but  no  agreement  had  been 
,  An  ice  business,  it  would  appear,  was  intended  or 
of,  to  be  combined  with  the  coal  business,  but  the 
'  &nch  a  business  being  started  had  not  arrived.  No 
'  is  given  as  to  the  proposed  or  suggested  extent  of 
sinews  or  what  profit  might  be  expected  to  be  derived 

a  a  motion  for  a  nonsuit,  I  reserved  my  decision,  and 
went  to  the  jury,  plaintiff  claiming  on  two  grounds, 
jtrical  invention  and  business  chances.  The  jury 
hat  plaintiff  was  not  entitled  to  any  damages  in  re- 
:  the  invention,  but  awarded  $2,000  ''for  business 
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I  am  now  to  dispose  of  the  question  of  i 
^' invention  ^'  may  be  disregarded;  and  the  soU 
considered  is,  **  Is  it  open  to  a  jur}-  to  award  d 
such  circumstances  as  these,  for  '  business  o^ 

Much  has  been  written  upon  the  princx^es 
an  action  of  this  kind :  and  I  think  the  f  ollowi 
represent  the  state  of  the  authorities:  "It  wa 
the  Act  to  give  compensation  for  damages  susti 
to  enable  persons  to  sue  in  respect  of  some  ima^ 
and  so  punish  those  who  are  guilty  of  negligei 
them  pay  costs  :'^  per  Pollock,  C.B.,  in  Ducki 
son,  4  H.  &  It.  653,  656. 

"If  no  pecuniary  damage  is  proved,  defen 
titled  to  the  verdict :''  Pym  v.  Great  Northeni 
B.  &  S.  759,  4  B.  &  S.  396. 

That  such  pecuniary  damage  may  be  proved 
reasonable  expectation  of  pecuniary  advantage 
tive^s  remaining  alive  .  .  .  and  damages  m 
respect  of  that  expectation  if  it  be  disappoii 
probable  pecuniary  loss  thereby  occasioned  :'^  Dj 
Eastern  R.  W.  Co.,  4  C.  B.  N.  S.  296;  Pym  v. 
em  E.  W.  Co.,  supra. 

That  in  determining  this  reasonable  expecta 
to  be  considered  (if  there  be  no  legal  liabilil 
ceased  towards  the  plaintiff)  the  conduct  of  tl 
the  plaintiff,  "  the  benevolent  intent,''  and  als< 
lity  of  the  deceased  being  in  a  position  to  exeic 
volent  intent  But  "a  jury  certainly  ought  n 
guess  on  the  matter :''  Franklin  v.  South  Easte 
3  H.  &  ISr.  211,  per  Pollock,  C.B.,  at  p.  214.     . 

[Reference  also  to  Mason  v.  Bertram,  18  ( 
4,  per  Proudf oot,  J. ;  Hull  v.  Great  Irish  Nortii 
(1890),  26  L.  R.  Ir.  C.  L.  289,  per  Palles,  C.l 
Davidson  v.  Stuart,  14  Man.  L.  R.  74,  22  Oc( 
Oco.  X.  113,  34  S.  C.  R.  215;  Stephens  v.  Toroi 
11  0.  L.  R.  19,  6  0.  W.  R.  667.] 

Of  the  two  elements,  viz.,  a  desire  to  benefit 
the  reasonable  probability  of  so  doing,  I  think  \ 
evidence  of  the  former.  The  latter  is  more  diflSi 
If  I  were  at  liberty  to  apply  my  knowledge  of 
ters,  I  should  say  that  it  is  vastly  more  probabl 
of  74,  who  had  his  mind  occupied  with  an  inve 
that  described,  would  he  va^tlv  more  likelv  to  lofi 
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< — that  if  he  did  go  into  business  on  the  lines  sug- 
would  much  more  probably  lose  all  he  had  than 
3 — and  that  it  was  much  more  likely  that  he  would 
burden  to  his  daughter  than  tliat  he  would  be  able 
her  pecuniarily.  And  it  seeme  to  me,  without 
mch  knowledge,  but  considering  simply  the  facte 
lat  a  man  of  74  had  gone  ''  clean  out  of  business," 
ut  his  business,  was  living  with  his  daughter  with- 
5  his  board,  was  simply  talking  about  going  into 
usiness,  with  nothing  to  shew  the  probability  of 
business  being  a  success — that  it  would  be  allowing 
[)  make  it  ^^  a  mere  matter  of  guess  work  '^  to  allow 
ssess  damages  for  the  death.  And  it  is  not  to  be 
that  plaintiff  benefited  pecuniarily  by  the  death  of 
— and  this  again  introduces  the  element  of  '^  guess- 
conjecture  as  to  whether,  had  he  lived,  he  would 
1  her  the  benefit  of  the  money  he  actually  had. 
?  whole,  I  am  of  opinion  that  I  should  allow  the 
r  a  nonsuit. 


TRIAL. 


March  15th,  1907. 


:  MINING  CO.  V.  TEMISKAiaiNG  AND  NOR- 
RN  ONTARIO  RAILWAY  COMMISSION. 

I  Minernls — Crown  Grant  of  Mining  Lands — Con- 
on — Reservation  of  Railway  Right  of  Way — Evid- 
Description — Pla/n — Acttial  Exception  of  Strip  of 
ind  not  mere  Easement — Title — Declaration. 

against  the  railway  commission,  the  Right  of  Way 
0.,  and  certain  individuals,  for  an  injunction  and 
if  in  respect  to  the  mining  rights  upon  a  strip  of 
le  Cobalt  district. 

Watson,  K.C.,  and  J.  B.  Holden,  for  plaintiffs. 

Thomson,  K.C.,  for  defendant  railway  commission. 

Middleton,  for  defendant  company. 

Eraser,  K.C.,  for  the  individual  defendants. 

t.  O.W.R   NO.  10—35 
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Mabee^  J. : — The  question  involved  in  this 
title  to  a  portion  of  the  land  occupied  by  the 
and  Northern  Ontario  Railway  and  the  mineraJ 
surface. 

Plaintiffs  allege  that  they  hold  the  paper  t 
to  enjoin  the  Right  of  Way  Mining  Co.  from 
or  mining  on  the  strip  in  question — ^the  latter  co 
ing  title  through  the  railway  commission. 

On  29th  September,  1903,  Fred.  La  Rose 
grant,  under  the  provisions  of  the  Mines  Act,  ] 
ch.  36,  of  a  mining  location  consisting  of  40  i 
less  located  opposite  station  113  on  the  Ontario 
kaming  Railway,  and  attached  to  the  applici 
aflBdavit  that  on  15th  September  valuable  mine 
discovered  on  this  location.  The  receipt  of  t 
acknowledged  by  the  assistant  commissioner  on 
On  19th  November  the  assistant  commissioner 
Rose  asking  for  a  sketch  shewing  the  position  of 
and  enclosing  a  sketch  shewing  the  location  o: 
along  the  north  shore  of  Long  lake.  A  sketch 
prepared  by  J.  H.  Shaw,  the  surveyor  engaged 
survey  for  the  discoverer,  and  also  a  descript 
and  bounds.  This  latter  states  the  lands  to 
location,  designated  as  J.  S.  14,  containing  by  ad 
36  95-100  acres  more  or  less;  then  follows  a  d 
metes  and  bounds  commencing  at  a  point  at  t] 
angle  and  describing  a  square  of  20  chains,  ex 
south  boundary  is  two  links  short,  and  retu 
])lace  of  beginning.  This  description  covers  40 
irround.  It  then  proceeds  as  follows :  "  Excej 
serving  therefrom  the  right  of  way  of  the  Tem 
Northern  Ontario  Railway,  which  right  of  way 
particularly  described  by  the  located  centre 
lows,  that  is  to  say,  commencing  at  the  intersc 
centre  line  with  the  north  boundary  of  said  lo 
point  is  10  chains  and  52  links  from  the  aforesa 
angle  of  said  location  measured  east  along  said 
ary,  thence  south  28  degrees  and  36  minutes  \ 
thence  on  a  6  degree  course  to  the  right  349  feel 
to  the  west  boundary  of  said  location,  said  right 
99  feet  wide  (49  feet  6  inches  on  east  side  o 
line  measured  at  right  angles)  and  produced 
boundaries  mentioned  ;  said  mining  location  is  si 
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1  said  right  of  way  is  shewn  coloured  green  on  plan 
j"  etc, 

keUih  or  plan  filed  clearly  shews  the  railway  lands 
ruiming  through  the  40  acre  tract,  and  on  either 
e  railway  the  36  95-100  acres  are  coloured  pink, 
nd  J  une,  1904^  a  mining  lease  was  granted  to  La  Rose 
g  location  J.  S.  14  as  shewn  on  plan  of  survey  (the 
iontjfj)  containing  by  admeasurement  37  acres  more 
serving  5  per  cent,  of  the  acreage  for  roads,  and  also 
the  right  of  way  of  the  Temiskaming  and  Northern 
taHway,  being  49^  feet  from  each  side  of  the  centre 
sslng  through  the  said  location, 
se  assigned  his  interest  in  the  lease  and  lands  covered 
Mclilartin  et  al.,  and  that  assignment  refers  to  the 
n  and  mentions  the  lands  as  being  37  acres  more  or 

25th  May,  1905,  a  Crown  grant  issued  to  McMar- 

which  purports  to  convey  location  J.  S.  14  as  shewn 
law  plan  and  covered  by  the  lease  to  La  Rose,  and 
viug  the  5  per  cent,  for  roads  and  the  Temiskaming 
theni  Ontario  right  of  way,  in  terms  practically 
J  those  reservations  in  the  lease.  The  lands  by  fur- 
Bfers  were  vested  in  plaintiffs,  the  reservations  ap- 
la  in  the  above  mentioned  documents,  and  the  cer- 
f  ownership  issued  from  the  Land  Titles  oflBce  also 

the  reservation  for  right  of  way. 
tiffs  allege  that  these  documents  shew  title  in  them 

acres,  subject  only  to  the  railway  commission  being 
:o  lay  their  tracks  upon  and  use  the.  surface  of  the 
DT  a  inght  of  way.  It  appears  that  when  the  Crown 
lied,  ^IcMartin  et  al.,  the  grantees,  paid  for  only  37 
land.  It  was  contended  that  under  the  Act  at  that 
inxDg  location  could  not  consist  of  less  than  40  acres, 
the  reference  in  the  descriptions  to  mining  location 

meant  40  acres.  I  do  not  think  so.  Reading  the 
1  the  description  of  the  lands  applied  for,  it  seems 
1  plain  for  argument  to  the  contrary  that  what  was 
:ed  for  and  conveyed  was  the  37  acres  shewn  in  pink 

plan,  and  I  am  of  the  opinion  that  no  other  lands 
^an  the  37  acres  so  coloured,  and  that  the  intention 
ppears  to  except  or  reserve  the  3  acres  coloured  green. 
'  construction  seems  to  me  possible. 
^  the  >tatute  provided  that  mining  locations  should  be 
in  a  certain  manner  (R.  S.  0.  ch.  36,  sec.  26,  sub-sec. 
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1),  there  is  nothing  in  the  statute  to  prevent 
making  further  additional  reservations  to  that  ; 
in  sub-sec.  4  of  see.  26,  and,  while  La  Rose  app] 
acre  tract,  his  title  deeds  shew  that  only  37  acres  ^ 
to  him.  The  contention  that  the  grant  must  be  i 
^0  acres  with  a  reservation  of  surfaxje  rights,  or  i 
to  pass  over  or  use  the  surface  of  the  3  acre  s 
railway,  cannot,  I  think,  prevail.  The  descrij 
lands  asked  for,  prepared  for  the  applicant,  as 
plan,  bears  the  opposite  construction.  I  do  not  i 
of  way,"  as  used  here,  means  a  mere  easement 
larger  meaning  of  the  strip  of  land  forming  the 
adjacent  portions  to  the  railway  fences.  At  t 
application  was  made  for  the  grant,  the  railway  h 
veyed,  there  were  stakes  along  the  centre  line,  ar 
cation  locates  the  discovery  as  opposite  station 
line  of  railway.  The  applicant  knew  that  the 
be  constructed  along  that  survey.  Of  course  the 
some  deviation.  He  made  his  application  with  ref 
road,  and  it  seems  absurd  for  him  to  contend  thfi 
either  intended  to  grant  or  did  grant  to  him  i 
interest  in  these  railway  lands,  and  that  a  clear 
reservation  of  them  was  not  made. 

The  title  to  the  3  acre  strip  in  question  was 
by  order  in  council  and  statute  confirming  it,  m 
railway  commission,  which  granted  to  the  indivii 
ants,  who  in  turn  granted  to  the  Eight  of  Way 
Much  argument  was  had  upon  these  subsequent 
but,  in  my  view,  they  are  immaterial,  as  plaini 
tirely  in  making  out  a  title  in  themselves  to  the 
and  that  is  fatal  to  their  case.  Were  it  necessary 
I  should  be  compelled  to  hold  that  the  Act  6  E( 
12,  sec.  2  (0.),  destroyed  any  vestige  of  hope  pla 
liave  ever  had  of  obtaining  any  relief  upon  the  fa 
them.  The  writ  of  summons  in  this  action  w« 
2nd  May,  1906;  application  had  been  made  up 
for  a  fiat  for  leave  to  add  the  Attomey-Creneral 
defendant  to  these  proceedings,  which  had  not  1: 
before  the  writ  issued;  it  was  renewed  the  sam 
and  on  3rd  May  was  refused.  Chapter  12  abov 
was  assented  to  on  14th  May.  This  Act  provides  i 
tliis  3  acres  (together  of  course  with  all  the  otii 
f erred  to  in  the  order  in  council  of  24th  July, 
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in  the  railway  commission  as  of  17th  March,  1902,  in 
iple,  with  all  the  mines  and  minerals  under  the  lands 
mining  rights  therein  absolutely,  freed  from  all  claims 
mands  of  every  nature  whatsoever  in  respect  of  or  aris- 
►m  any  lease  or  patent  of  any  mining  lands  or  mining 
Q  at  any  time  granted.  This  Act,  following  as  it  did 
2k  haste  upon  the  presentation  of  the  claim  by  plain- 
as  plainly  intended  to  end  matters.     .     .     . 

.  Watson  advanced  many  able  and  ingenious  arguments 
lintiffs,  citing  the  sections  of  the  Ontario  and  Dom- 
lailway  Acts  as  to  railway  lands  not  carrying  mines  or 
is,  sections  of  the  Surveys  Act,  the  Mines  Act,  the 
Lands  Act,  the  Act  establishing  the  Temiskaming  and 
im  Ontario  Railway  Commission,  and  the  various 
nents  thereto;  but  it  is  apparent  that  these  cannot 
\  the  rights  of  plaintiffs  if  I  am  right  in  holding  that 
icre  strip  was  never  covered  or  intended  to  be  covered 
grant 

m.  impressed  with  the  importance  of  the  case  to  plain- 
Phis  3  acre  strip  cuts  their  location  into  two  separate 
,  necessitating  to  a  large  extent  duplicating  their 
:  plant.  .  .  .  They  are  advancing  the  claim  in 
lith.    But,  of  course,  this  cannot  make  a  title  for  them. 

ion  dismissed  with  costs. 


f,  J.  March  15th,  1907. 

TRIAL. 

lENES  ELECTRIC  CO.  v.  ROYAL  TRUST  CO. 

rt — Construction — Provision  for  Cancellation  —  Right 
[dministrator  under —  "  Assigns  "  —  Lease  —  Pa/rtner- 


n  for  a  declaration  that  defendants  had  broken  a  con- 
ted  10th  May,  1902,  made  between  plaintiffs  and  one 
t.  Jacques,  deceased  (of  whose  estate  defendants  were 
trators).  for  the  supply  of  electric  current  to  the 
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BuBsell  House,  in  the  city  of  Ottawa,  and  foi 
Ruch  breach  of  contract. 

6.  P.  Henderson,  Ottawa,  for  plaintiffs. 

J.  P.  Orde,  Ottawa,  for  defendants. 

Anglin,  J. : — The  contract,  which  purports 
parties  hereto,  their  respective  heirs,  executori 
tors,  successors,  tad  assigns/^  requires  plaintij 
8nd  St.  Jacques  to  take  and  pay  for,  at  stipulai 
0  period  of  10  years  from  Ist  May,  19(^2,  electr 
ilie  lighting  and  certain  other  services  in  coi 
the  Kussell  House,  an  hotel  in  the  city  of  Otta^ 
the  following  proviso,  to  determine  the  construci 
of  which  this  action  has  been  brought : — 

"  Provided  that  if,  after  the  expiration  of  5  ] 
said  1st  day  of  May,  '1902,  the  said  party  of  th 
(St.  Jacques),  his  heirs,  executors,  administrate 
if?  neither  owner,  nor  tenant,  nor  occupier  of  t 
whether  by  himself  or  together  with  another  o: 
either  party  shall  be  at  liberty  to  cancel  this  co 
ing  notice  in  writing  to  the  other  party.'^ 

It  is  conceded  that,  if  entitled  to  the  b 
proviso,  defendants  have  given  a  good  and  su 
of  their  intention  to  terminate  this  contract 
1907. 

For  the  purposes  of  this  action  it  is  agreed 
is  to  be  treated  as  if  the  1st  May  next  had  ac 
and  defendants  had  refused  longer  to  permii 
perform  their  contract,  and  had  repudiatec 
thereunder.  The  question  presented  is  whe 
sent  occupants  of  the  Kussell  House  are 
P.  X.  St.  Jacques,  within  the  meaning  of  the 
proviso. 

Upon    the    admissions    of    counsel    and 
adduced,  I  find  the  following  facts: — 

In  May,  1902,  P.  X.  St.  Jacques  was 
Kussell  House  for  a  term  which  would  expire  < 
1907.  He  carried  on  a  hotel  business,  of  wh 
the  goodwill.  He  also  owned  the  furniture 
hotel,  and  held  the  license.  His  lease  contj 
vision  for  renewal. 
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ring  to  dissatisfaction  with  his  conduct,  the  lessoi's 
it  known  to  St.  Jacques  prior  to  March,  1904,  that 
old  not  obtain  a  renewal  of  his  lease.  St.  Jacgues 
legotiated  with  the  Messrs.  Mulligan,  with  the  result 
e  entered  into  a  partnership  with  them  on  1st  March, 
for  a  term  which  shoiQd  expire  on  Ist  May,  1912.  The 
rship  articles  declare  that  the  capital  of  the  partner- 
hall  consist  of  "the  said  liquor  license  and  the  said 
ure,  supplies,  and  tenant's  fixtures,^'  in  which  St. 
is  sold  to  the  Messrs.  Mulligan,  for  $50,000,  a  one- 
nterest.  The  management  of  the  hotel  was  to  be 
in  the  hands  of  the  Messrs.  Mulligan.  Before  makiug 
greement,  the  Messrs.  Mulligan  had  received  from 
assell  Hotel  Co.,  owners  of  the  Bussell  House  pre- 

some  assurance  that  a  5  years'  renewal  of  the  St. 
js  lease  would  be  granted  either  to  the  partnership 

themselves,  on  terms  somewhat  more  favourable. 
J  partnership  agreement  it  is  provided  that  the 
re  shall  endeavour  to  "obtain  a  renewal  of  the  saicl 
for  a  further  period  of  5  years,  and  such  renewal 
be  for  the  benefit  of  the  said  partnership.''  The 
ct  with  plaintifiE  i^  not  referred  to  in  the  articles  of 
rship. 

X.  St.  Jacques  died  on  21st  December,  1904, 
te.  Defendants  were  appointed  administrators  on 
llarch,  1905.  The  Messrs.  Mulligan  continued  to 
^n  the  hotel  business.  An  action  for  winding  up  the 
rship  ensued.  This  resulted  in  an  arbitration  being 
inder  the  provisions  of  the  partnership  articles, 
jfore  any  award  was  made  defendants  and  the  Messrs. 
an  reached  an  agreement  embodied  in  an  instrument 
16th  May,  1906.  This  agreement  provided  for  the 
ise  by  the  Messrs.  Mulligan  of  all  the  right,  title, 
iterest  of  the  administrators  in  the  goods,  chattels, 
lery,  plant,  furniture,  business,  stock  in  trade,  effects, 
lebts,  rights,  credits,  and  assets  of  the  partnership  of 
cques  and  Mulligan.  The  Messrs.  Mulligan  assumed 
?  debt*i  and  liabilities  of  the  partnership,  and  the 
I  of  all  contracts  and  obligations  of  or  taken  over 
»  partnership,  save  and  except  the  contract  with 
ffs.  .  .  .  As  to  this  contract,  the  agreement 
LB  a  special  provision,  by  which  the  Messrs.  Mulligan 

liability  for  payments  thereunder  up  to  Ist  May, 
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1907,  the  administrators  covenant  to  give  th 
quired  by  the  proviso  for  terminating  the  cont 
date,  and  thereafter  undertake  to  indemnify 
Mulligan  against  all  liability  in  respect  thereo 

Plaintiffs  have  continued  to  supply  elec 
under  their  contract  down  to  the  present  t 
Russell  House,  and  have  been  paid  therefor  by 
ship  during  its  existence,  and  latterly  by  the  " 
ligan.  Mr.  George  E.  Mulligan  states  that 
Mulligan  expect  to  receive  a  lease  from  the  R 
(io.  for  a  further  term  of  5  years  from  1st  Ma 

For  plaintiffs  it  is  contended  that  the  Mes£ 
aic  now,  and  will  be  under  the  new  lease,  wh 
to  n-ooni.'  irom  the  Russell  Hotel  Company 
occupiers  of  the  Russell  House  as  "  assigns '' 
Jacques,  inasmuch  as  they  have  acquired  his 
license,  &c.,  &c.  Mr.  Henderson  also  maintai 
are  and  will  be  assigns  of  his  rights  as  less< 
defendants  Mr.  Orde  argues  that  "  assigns  ''  in  i 
in  question  means  assigns  of  the  contract  itsi 
rights  of  F.  X.  St.  Jacques  thereunder,  and  tha 
Mulligan  are  not  such  "  assigns.^^   * 

In  my  opinion,  the  view  preferred  by  th< 
is  right. 

The  parties  were  providing  for  the  case  i 
persons  who  might  at  the  expiration  of  5  yeai 
tenants,  or  occupiers  of  the  Russell  House  shou 
F.  X.  St.  Jacques,  nor  his  legal  representati 
l)erson  entitled  to  claim  the  benefit  of  the 
assignee  from  him  of  such  right.  The  righ 
was  in  that  event  made  reciprocal.  If  the  coi 
prove  highly  advantageous  to  the  purchaser  oi 
current,  the  vendors  were  not  to  be  compellabl 
to  supply  it  at  the  behest  of  St.  Jacques  or  his 
sentatives  or  the  assignees  from  him  of  his  contr 
unless  he  or  they  should  be  actually  tenants  or  oc< 
liussell  House  premises.  On  the  other  hand,  if 
should  turn  out  to  1)(*  very  beneficial  to  the  ven( 
icspondingly  onerous  to  the  purchasers,  neither 
nor  his  personal  representatives,  nor  any  person  e 
benefit  or  subject  to  the  burden  of  the  contra 
signet!  thereof  should  be  eompenable  to  contini 
I  lie  supply  of  electric  current  to  the  Russell  I 
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^'  owner,  tenant,  or  occupier  thereof.  The  word  "  as- 
^o  rear]  is  given  full  eifect.  Such  is  its  prima  facie 
g:  Friarv  Holroyd  and  Healey's  Breweries  Ltd.  t. 
on,  [1899  J  1  Ch.  86,  90.  1  see  no  reason  for  endea- 
^  to  put  upon  it  any  other,  especially  when  neither 
I  text  nor  anything  in  the  surrounding  circumstances 
Q  in  evidence  requires  or  even  indicates  that  any  otheV 
g  was  intended  by  the  parties  to  the  contract.  On  the 
J,  the  word  "  assigns  "  is  found  in  several  other  places 
contract  in  such  collocation  that  it  almost  necessarily 
assigns  of  rights,  etc.,  created  by  the  contract  itself, 
et  goes  fai'  to  corroborate  the  view  that  such  is  its  true 
g  in  the  proviso  for  cancellation:  Lord  Dynevor  v. 
it,  13  App.  Cas.  279,  286,  290. 

^over,  if  the  word  '^ assigns^'  in  this  proviso  means 
rees  of  the  business,  etc.,  it  is  difficult  to  understand 
?  exercise  of  the  option  to  cancel  was  restricted  by  the 
m  that  such  transferees  should  be  owners,  tenants,  or 
rs  of  the  hotel.  It  is  extremely  improbable  that  it 
he  anticipated  that  transferees  of  the  hotel  business 
:>e  neither  owners,  tenants,  nor  occupiers  of  the  hotel 
■g.  As  transferees  of  the  business  the  Messrs.  Mulli- 
not  "  assigns ''  of  St.  Jacques,  within  the  meaning  of 
riso  under  consideration. 

as  a^saignees  of  the  lease,  if  they  should  be  such  after 
r  next,  would  they,  in  my  opinion,  be  '"  assigns  "  under 
>vieion.  But  upon  the  facts  admitted  and  proven  as 
3t  out,  though  they  may  be  and  probably  are  assignees 
ease  up  to  30th  April,  1907,  taking  under  a  new  lease 
lat  date  not  made  pursuant  to  any  covenant  or  stipu- 
or  renewal  in  the  lease  held  by  St.  Jacques  when  the 
163  contract  was  entered  into,  they  will  not,  after  1st 
K%  hold  the  Russell  premises  a^  assignees  of  the  former 
at.  Jacques. 

lOugh  the  partnership  articles  did  not  perhaps  cover 
Test  of  St.  Jacques  under  the  Desohenes  contract,  all 
appear  to  have  proceeded  upon  the 'understanding  that 
tnership.  while  it  subsisted,  should  enjoy  any  advan- 
hich  that  contract  conferred,  and  should  discharge  any 
onj?  it  imposed.  The  agreement  between  the  Royal 
'ompany  and  the  Messrs.  Mulligan  makes  this  reason- 
ar.  But  the  same  agreement — which  must  be  taken  as 
* — dio  lahews  that  the  Messrs.  Mulligan  have  not  be- 
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come  assignees  of  the  rights  of  the  St.  Jacques  < 
contract  with  the  Deschenes  Electric  Company 
Portal,  [1902]  1  Ch.  727;  Bryant  v.  Hancock,  [I 
716,   [1899]   A.  C.  442. 

It  follows  that  defendants  are  entitled  to  take  i 
the  proviso  for  cancellation  in  the  contract  wil 
The  action  therefore  fails  and  will  be  dismissed  ^ 


RlDDBLL,  J.  ^  MaKOH 

TRIAL. 

MOBITZ  V.  CANADA  WOOD  SPECIALS 

Foreign  Judgment — Action  on — Judgment  Recov 
land  against  Defendants  in  Ontario  —  Jn 
Breach  of  Contract — Place  of  Performance^ 
Shipped  from  Canada  to  England — Place  of 
Alternative  Claim  on  Original  Cause  of  Actio 
— Assignment  of  CPiim — Partnership — Exd 
ties. 

Action  to  recover  the  amount  of  a  judgment 
Emanuel  Moritz  in  England  against  defendants 
altematixie  to  recover  damages  for  breach  of  coi 
was  the  cause  of  action  for  which  the  English  ji 
obtained. 

K.  Martin,  Hamilton,  for  plaintiflp. 

R.  D.  Gunn,  K.C.,  for  defendants. 

EiDDELL,  J. : — In  June,  1900,  the  plaintiff,  L 
an  uncertificated  bankrupt,  was  manager  for 
Emanuel  Moritz,  who  carried  on  business  in  L 
land,  under  the  name  of  "E.  Moritz,^'  as  a  ft 
importer.  The  defendants  were  manufacturen 
specialties  in  Orillia,  Ontario,  and  had  agents 
Podmore,  &  Co.,  in  London.  The  plaintiff,  as  sn 
pave  an  order  to  defendants,  through  their  agentf 
dowels  and  other  goods,  which  order  defendants 
cable  to  their  agents  18th  July,  the  acceptance 
firmed  by  letter  of  the  same  date.       Thereup< 
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act  was  drawn  up  and  signed  for  defendants  by  their 
8.  No  question  is  raised  as  to  the  authority  of  the 
s  to  sign  the  precise  form  of  contract  proved.  Defen- 
adniittedly  failed  to  carry  out  their  contract,  where- 
Emanuel  Moritz  made  an  application  to  the  High  Court 
istice  in  England  for  leave  to  issue  a  writ  of  summons 
jrvice  out  of  the  jurisdiction.  This  application  he  sup- 
d  by  an  affidavit  made  by  himself,  in  which  he  swore 
the  contract  "  provided  that  the  dowels  and  other  goods 
to  be  delivered  to  me  in  London,  and  payment  for  the 
was  to  be  made  in  London  aforesaid  in  exchange  for 
ling  documents.^'  An  order  was  made  by  Jelf,  J.,  in 
ibers,  allowing  the  issue  of  a  writ  as  asked,  and  the  writ 
accordingly  issued,  tested  9th  October,  1902.  No  ap- 
ince  having  been  entered,  after  interlocutory  judgment 
fault  of  appearance,  and  a  writ  of  inquiry  to  the  sheriflf 
e  county  of  London  and  assessment  of  damages  thereon, 
judgment  was  entered  for  £369 .9.6  damages  and  £37 . 
costs,  on  16th  December,  1902. 

ionel  Moritz  having  obtained  his  certificate  of  discharge 
27th  June,  1903,  he  and  his  father  entered  into  part- 
ip  articles  under  seal  dated  27th  July,  1903,  but  to 
in  force  a^  of  1st  July,  1903,  whereby  all  the  assets  of 
►usiness  of  E.  Moritz,  as  they  existed  on  1st  January, 
,  became  the  property  of  the  firm  and  were  to  belong  to 
artners  in  equal  shares. 

n  Ist  August,  1903,  a  writ  was  issued  out  of  this  Court 
Emanuel  Moritz  as  plaintiff  and  the  present  defendants 
fendants,  and  a  statement  of  claim  filed  which  set  out 
mtract,  breach,  loss  by  plaintiff  of  trade  profits  amount- 
o  £369.9.6,  and  expenditure  by  him  in  recovering  a 
oent  for  the  amount,  £37.14.2,  action  in  England  and 
lent  for  £369.9.6  (equal  to  $1,798.61)  damages  and 
4.2  (equal  to  $183.64)  costs,  and  claiming  these  two 
and  interest  and  the  costs  of  the  action.  This  state- 
of  claim  was  delivered  in  November,  1903,  and  defence 
»ply  in  the  same  month. 

le  manager  of  defendants  at  the  time  the  contract  was 
d  into  and  his  successor  were  examined  for  discovery 
irch,  1904,  and  no  further  proceedings  seem  to  have 
aken  in  the  action  until  October,  1904,  when  an  appli- 
was  made  on  behalf  of  plaintiff  for  a  commission  to 
le  Emanuel  and  Lionel  Moritz,  Podmore,  and  others. 
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This  was  opposed,  and  in  an  affidavit  in  reply  I 
swore  that  he  was  the  plaintiff.  An  order  for  t 
commission  to  England  was  made  by  the  loc 
Hamilton,  and  upon  an  appeal  being  taken,  i 
made  as  to  the  reason  of  Lionel  Moritz  calling 
plaintiff,  it  was  found  that  Emanuel  Moritz  ha< 
March,  1904.  Thereupon  an  order  was  mad^e  o 
ary,  1905,  by  Street,  J.,  allowing  all  proceeding 
tion  *'to  be  amended  by  substituting  for  the 
plaintiff  the  name  of  the  said  Lionel  Moritz,  ei 
as  trading  under  the  name,  style,  and  firm  of  Em 
or  the  name  of  the  said  Lionel  Moritz  alone  or  ; 
aforesaid,  along  with  the  names  of  the  executor 
Moritz;  such  amendment  to  be  conditional  up* 
consent  in  writing  of  such  plaintiff  or  plainti 
luted,  and  the  payment*to  the  defendants  of  th( 
application  to  amend,  the  election  to  proceed  in 
ways  and  the  amendment  of  the  proceedings  to  b 
in  6  weeks  from  the  date  hereof;  in  default  of 
ment  within  such  time,  the  motion  to  amend 
missed  with  costs  to  be  paid  by  the  said  Lionel  M* 
time  was,  on  10th  April,  1905,  extended  to  15th 
ITie  election  was  made,  and  the  writ  and  othei 
are  now  styled  as  follows :  "  Between  Lionel  M( 
under  the  name  and  style  of  Emanuel  Moritz,  ] 
The  Canada  Wood  Specialty  Company,  Limited, 
It  is  to  be  remarked  that  this  is  not  literally  ii 
with  the  order — **  Emanuel  Moritz  ^^  being  use 
'*  E.  Moritz  '^ —  and  it  appears  that  the  real  styl 
is  "  E.  Moritz,"  and  not  "  P]manuel  Moritz."     . 

An  amended  statement  of  claim,  which  ha 
28th  March,  1905,  under  the  order  of  3rd  Feb 
was  on  12th  April,  1905,  filed  under  the  order  Oj 
1905,  which  is  the  statement  of  claim  upon  th< 
cord.  This  sets  out:  (1)  that  plaintiff  carries 
under  the  name,  style,  and  firm  of  Emanuel  Mor 
Emanuel  Moritz  on  20th  July,  1900,  entered  in1 
with  defendants,  setting  out  the  terms;  (3)  k 
defendants  of  purpose  for  which  the  goods  wen 
(4)  breach;  (5)  refusal  of  defendants  and  abai 
them  of  the  contract;  (6)  damage  by  loss  of  trad 
costs  in  recovering  judgment;  (7)  action  in  En 
(8  and  9)  judgment  in  that  action:  (10)  non-pa; 


Digitized  by 


Google 


MORirZ  V,  CANADA  WOOD  SPECIALTY  CO. 


525 


te;  (11)  partnership  between  Emanuel  Moritz  and 
I;  (12)  death  of  Emanuel  Moritz;  (13)  bequest  by 
el  Moritz  of  all  his  interest  in  the  business  to  plaintiff, 
lim  was  for  the  same  two  sums  as  before. 

!  amended  defence  denies  even'thing  except  that  de- 
ts  are  an  incorporated  company,  and  specifically  denies 
jged  partnership,  says  defendants  never  made  any  con- 
ith  plaintiff  or  with  Emanuel  Moritz,  pleads  sec.  4  of 
itute  of  Frauds,  that  they  had  no  notice  of  any  assign- 
0  the  firm,  that  the  assignment  is  void  in  law;  and 
e  judgment  sued  upon  was  recovered  (if  at  all)  in  a 
entirely  without  jurisdiction  and  by  fraud  and  false 
»ny  of  plaintiff,  and  in  the  absence  of  defendants. 

»  reply  sets  out  that  defendants  are  a  British  corpora- 
id  subject  to  the  jurisdiction  of  the  English  Court, 
at  they  were  personally  served  with  the  process  upon 
judgment  was  recovered.     .     .     . 

the  evidence  consists  in  admissions,  chiefly  contained 
t  has  been  said,  and  in  the  documents  filed.  These 
?nts  shew,  in  addition  to  the  facts  already  set  out,  that 
will  of  Emanuel  Moritz,  Lionel  was  bequeathed  abso- 
sdl  property,  estate,  and  effects,  *' if  he  shall  have  ob- 
his  discharge  in  bankruptcy,"  and  provided  that  he 
make  certain  provision  for  his  mother  and  sisters,  the 
ving  been  executed  in  March,  1901.  It  also  appeared 
r  deed  of  23rd  January^  1905,  a  release  was  executed 
je  for  whom  a  provision  was  to  be  made  by  Lionel 
;  and  that  in  March,  1905,  the  execut<>rs  of  Emanuel 
by  deed  conveyed  to  Lionel  Moritz  ''  all  the  share  and 
;  of  him  the  said  Emanuel  Moritz,  deceased,  in  the 
siness  and  the  goodwill  thereof,  and  all  moneys,  cre- 
id  effects  belonging  thereto." 

intiff  before  the  death  of  his  father  having  obtained 
tificate  in  bankruptcy,  and  the  executors  having  as- 
to  the  legacy,  it  would  appear  that  plaintiff  is  now 
entitled  to  all  the  partnership  assets,  even  if  that  were 
y  to  enable  a  surviving  partner  to  sue  in  the  firm 
r  his  own.  When  I  add  that  a  consent  is  filed,  dated 
rch,  1905,  by  Lionel  Moritz,  consenting  *^  to  be  added 
plaintiff  in  this  action ;"  that  the  consent  of  the  exe- 
o  be  added  as  parties  defendants  has  been  obtained; 
t,  upon  inquiry  being  made  by  the  Ontario  solicitors 
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from  the  solicitors  in  England  as  to  the  assertio 
Moritz  that  he  was  the  plaintiff,  the  following 
written  by  the  English  solicitors  on  23rd  Decei 
.  .  .  "Emanuel  Moritz  was  the  sole  propri 
business  until  22nd  July,  1903,  when  he  took  hu 
Moritz  into  partnership,  the  style  of  the  firm  rei 
Moritz '  as  before ;  Emanuel  Moritz  died  on  1st  "k 
by  his  will  leaving  the  business  to  Lionel  Morit: 
partnership  the  sole  partner  being  Emanuel  Moi 
tion  was  rightly  brought  in  his  name,  and  the  i 
of  a  partner  would  not  affect  the  action  .  .  . 
»  copy  of  this  letter  was  sent  to  the  solicitor  for 
before  the  amendment  was  made  in  the  proceed 
action — I  think  I  have  set  out  all  the  facts  nesc 
conclusion. 

It  will  be  seen  that  the  action  is  in  the  altema 
not  so  expressed  specifically.  The  facts  set  out  i 
ment  of  claim,  if  proved  and  sufficient  in  law,  w* 
h  judgment  upon  the  ground  (1)  of  the  Englisl 
or  (2)  damages  for  the  breach  of  the  contract.  H 
sider  separately. 

The  validity  of  the  English  judgment  depenc 
law  of  England;  and  that,  though  it  may  be  a 
fact,  and  therefore  should  in  strictness  be  provei 
testimony,  I  am  by  agreement  of  all  parties  tc 
from  the  available  authorities. 

The  extra-territorial  jurisdiction  of  an  Englisl 
cept  in  certain  cases  not  of  importance  to  considc 
not  known  to  the  common  law ;  and  it  was  after  i 
unsuccessful  attempts  to  make  the  practice  of  out 
able  in  such  cases  that  the  Common  Law  Prooec 
1852  for  the  first  time  gave  the  Court  jurisdictioi 
not  within  the  territory.  The  provisions  for  sei 
the  jurisdiction  have  been  now  crystallized  in  tl 
Court  of  Judicature  Act  in  Order  XI.,  Rule  1  { 
and,  as  the  jurisdiction  is  purely  statutory,  the 
must  be  considered  strictly. 

The  sub-section  relied  upon  is  as  follows:  "(e) 
is  founded  on  any  breach  or  alleged  breach  witiii 
diction  of  any  contract,  wherever  made,  which  a 
the  terms  thereof  ought  to  be  performed  withiB 
diction     .     .     .     .^^ 
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each  indicated  in  the  affidavit  upon  which  the  order 
ue  of  the  writ  was  made  is  the  omission  to  deliver 
in  London.  The  contract,  however,  provides  for 
L  board  at  Montreal  or  Portland,  so  that  the  affidavit 

If  the  validity  of  the  order  for  the  issue  of  the 
the  jurisdiction  of  the  Court  depended  upon  the 
le  affidavit,  I  should  hold  that  the  judgment  was 
idr.  Gunn  argued  that  the  fact  that  the  English 

misled  by  a  false  affidavit  to  assert  jurisdiction 
md  for  holding  that  no  jurisdiction  existed,  and 
fore,  the  judgment  could  not  be  sustained.     I  do 

in  that  contention.  Whatever  right  this  might 
dants  to  apply  to  the  English  Court  to  set  aside 
ent — and  that  is  more  than  doulJtful  (see  Reynolds 
1,  36  Ch.  D.  453) — it  seems  clear  that  the  validity 
gment  depends  not  on  the  truth  of  the  allegations 
h  the  Court  was  induced  to  exercise  jurisdiction, 
whether,  the  facts  being  properly  alleged  and  proved, 

had  jurisdiction  in  fact:  Reynolds  v.  Coleman, 
Piggott  on  Foreign  Judgments,  p.  129. 

lestion  then  to  be  determined  is :  "  Was  there  a 
the  contract  in  England?"  It  is  not  necessary 
hole  of  the  contract  should  have  been  intended  to 
led  in  England.     .     .     . 

ence  to  Rein  v.  Stein,  [1892]   1  Q.  B.  753,  756, 

ot  necessary  that  the  contract  should  set  out  in  ex- 
s  that  the  performance  is  to  be  in  England;  and  it 
if  it  appears  from  a  consideration  of  the  terms  of 
ct  and  the  facts  existing  when  the  contract  was 
;  it  was  intended  to  be  performed  within  the  juris- 
Reynolds  v.  Coleman,  36  Ch.  D.  453,  especially  per 
J,,  at  p.  464. 

ntract  here  provides  for  the  goods  to  be  loaded  at 
OT  Portland.  The  other  provisions  of  importance 
"he  prices  are  in  Canadian  currency  all  free  along- 
hip.  4.  Shipworn  to  be  provided  in  due  time  by 
buyers'  account  at  lowest  rates  they  can  obtain. 
it  on  receipt  of  and  in  exchange  for  shipping  docu- 
ipproved  acceptances  to  sellers  or  authorized  agents' 
tble  in  London  .  .  .  10.  Property  in  goods  to 
[  for  all  purposes,  except  retention  of  vendor's  lien 
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for  unpaid  value,  to  have  passed  to  buyers  wl 
on  board.  11.  ^Marine  insurance  to  be  covered 
amount  of  invoice  and  freight  advance.  Then  1 
'  Shipping  documents  to  be  handed  to  Messrs. 
ton  &  Co.  in  exchange  for  payment"  This 
plained  as  follows.  Thomas  Hamilton  &  Co.  ^ 
London  who  guaranteed  the  payment  of  the 
goods,  and  the  intention  was  that  the  shippi 
should  be  sent  by  defendants  to  their  agents,  S 
more,  &  Co.,  by  them  handed  to  Thomas  Ha 
upon  which  the  latter  would  pay  for  the  go* 
themselves  deliver  the  shipping  documents  to  i 
this  was  actually  done  in  the  case  of  certain 
defendants  under  the  contract  in  question.  ^. 
while  all  defendants  had  to  do  with  the  goods  1 
to  put  them  on  board  at  the  shipping  port  nan 
intention  of  the  contract  that  the  bills  of  lad 
placed  in  the  hands  of  the  buyer  in  London, 
buyer  would  have  been  content  had  the  goods 
in  his  name  and  the  bills  of  lading  sent  him 
so  (these  reaching  him)  everything  might  have 
this  side  of  the  Atlantic  that  he  could  call  up 
to  do.  .  .  .  The  fact  that  the  provision 
might  have  been  waived  by  defendants,  and  th 
done  on  this  side  of  the  Atlantic  all  that  the  bu^ 
called  upon  them  to  do,  does  not  make  the 
stands  any  the  less  one  partly  to  be  performe 
England.  And  in  saying  this  I  do  not  at  all  d 
thority  of  that  l^ne  of  cases  which  decides  that 
may  be  performed  either  within  or  without  th 
the  Rule  does  not  apply.  Most  of  the  cases  are 
the  judgment  of  the  Divisional  Court  in  Bla 
Costume  Cx).,  9  0.  L.  R.  382,  5  0.  W.  R.  57.     . 

[Wancke  v.  Mugren,  58  L.  J.  Q.  B.  514,  6 

Tf  I  am  right,  it  follows  that  the  judgment  i 
Court  is  good,  and  I  do  not  think  that  the  ; 
ousted  by  the  circumstance  that  before  defenda: 
in  England  a  breach  of  that  part  of  the  contrj 
to  have  been  there  performed,  they  had  comm 
upon  this  side  of  the  Atlantic  of  the  part  to 
formed,  nor  by  the  fact  that  the  part  to  be 
England  could  not  be  so  performed  unless  and 
tc  be  performed  here  had  been  performed  by  t 
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the  judgment  was  an  asset  of  the  business  of  "  E. 
OB  11  til  January,  1903,  is  clear,  as  also  is  the  fact 
^  heeame  by  the  partnership  deed  of  22nd  July, 
irm  aj:&et  of  the  new  firm  of  "  E.  Moritz/^  Upon 
\  of  Emanuel  Moritz,  Lionel  Moritz  was  entitled  to 
tny  « laiui  which  the  firm  had  against  these  defend- 
l,  even  if  that  were  doubtful,  the  assignment  made 
jxecutors     .     .     .     makes    his    position    absolutely 

oul>t,  the  strictly  regular  course  to  pursue  would 
n,  on  the  formation  of  the  partnership,  to  amend 
i^r^s  by  making  as  plaintiffs  "  Emanuel  Moritz  and 
[oritzj  trading  under  the  name,  style,  and  firm  of 
a''— Eule  322  not  applying  to  this  firm.     Then, 

death,  the  executors  should  have  been  added  in 
Emanuel :  and  upon  the  assent  by  the  executors  to 
y  and  tliu  execution  of  the  assignment,  the  nami& 
1  alone  sliould  have  been  used  as  plaintiff.  That 
Le  state  of  the  record,  and  it  is  a  matter  of  indiffer- 
t  he  is  described  as  *"•  trading  under  the  name  and 
Emanuel  iLoritz."     That  is  a  matter  for  himself; 

ovmer  nf  the  judgment,  and  if  he  desires  to  make 
;idcr  it  a  business  asset  of  his  London  business, 
aothin^  to  prevent  him  doing  so. 

this  decision  it  is  admitted  that  I  cannot  go  into 
Qce  that  might  have  been  open  in  the  original  ac- 
id rightly  so;  the  law  has  been  well  settled  since 
1851:  Bank  of  Australasia  v.  Nias,  16  Q.  B.  717; 
}u  Foreif^nt  Judgments,  pp.  108,  111,  112. 

plaintitf  &ays  that  if  the  judgment  be  held  not  to 
^e.  he  will  still  be  entitled  to  recover  on  the  original 
action.     This  is  a  pure  matter  of  law. 

first  argued  for  defendants  that  the  judgment  of 
ish  Court  merges  the  original  cause  of  action,  and 
ititF  must  stand  or  fall  by  the  judgment.  Trevel- 
yer8.  2^  0.  H.  430,  and  the  cases  there  cited,  fur- 
mplete  and  conclusive  answer  to  that  contention. 

the  judgTiieut  being  obtained  in  the  English  Court, 
Moritz  hail  his  judgment  there,  and  his  right  of 
Lii  merged  in  the  judgment  there,  but  he  also  had 
I  action  upon  the  contract  which  he  might  enforce 
a.w.B.  NO.  JO— 36 
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by  an  action  in  Ontario.  I  see  no  reason  why  he  sho 
in  an  action  in  Ontario  set  out  all  the  facts  and  clain 
I  do  not  think  it  is  absolutely  necessary  (though  n< 
it  is  proper),  after  setting  out  the  facts  as  they  ha^ 
set  out  in  this  action,  to  go  on  and  state  specificaJ 
the  action  is  in  the  alternative — especially  if  the  i 
the  same  whichever  claim  be  given  effect  to. 

As  regards  the  cause  of  action — the  right  which  1 
,  Morris  had  to  bring  an  action  in  Ontario  upon  the 
contract — ^it  would  seem  that  the  right  of  plaintiff 
pend  upon  (1)  whether  the  cause  of  action  was  an  ; 
the  business  of  E.  Moritz;  (2)  whether  the  partners!] 
conveyed  this  to  the  new  firm;  (3)  whether  the  will  oi 
uel  Moritz  and  the  deed  of  the  executors  have  th 
contended  for  by  plaintiff. 

As  to  the  first  question,  while  I  have  no  doubt  tl 
Emanuel  and  Lionel  Moritz  thought  that  thejudgn] 
valid,  and  that  that  was  the  only  asset  in  the  pi 
none  the  less  I  think  that  the  right  to  bring  an  actioi 
country  in  which  the  defendants  would  be  found,  i 
tainly  in  the  Court  in  Ontario,  was  an  asset — pari 
properi:y  of  the  business  carried  on  by  Emanuel  Mo 
Jennings  v.  Jennings,  [1898]  1  Ch.  378,  at  p.  3 
Stiriing,  J.  Such  a  right  of  action  is  property  whic 
pass,  e.g.,  under  sec.  44  of  the  Bankruptcy  Act  of  IJ 
Wright  V.  Fairfield,  2  B.  &  Ad.  727;  Porier  v.  Very, 
93;  cf.  Hodgson  v.  Sidney,  L.  K.  1  Ex.  313;  Morgan  \ 
L.  R.  9  Q.  B.  611. 

The  second  question  is  a  more  difficult  one.     I 
seem  that  as  in  the  first  so  in  this  I  am  to  detern 
law  of  England.     A  contract  respecting  personal  { 
has  no  situs  or  locality:    Story's  Conflict  of  Laws, 
sees.  354,  355,  362.   "  Mobilia  non  habent  sequelum; 
ossibus  inhserent;  actor  sequitur  forum  rei;  debitae  se( 
personam  debitoris.'"    See  the  cases  cited  by  Story;  a 
V.  Abdy,  17  Q.  B.  D.  309 ;  cf .  Thompson  v.  Bell,  3 
236.     I  think  that  I  am  boimd  to  find  that  by  the 
England  such  a  right  of  action  as  this  is  not  in  1 
assignable  either  at  equity  or  by  the  statute:   May  ^ 
71  L.  T.  869,  14  R.  149,  150.     ...     If  it  is  to  b 
mined  what  the  law  of  England  is,  I  find  as  a  fact  1 
law  of  England  does  not  regard  as  assignable  such 
of  action  as  the  present.     .     .     . 
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Keference  to  McCormack  v.  Toronto  R.  W.  Co.,  8  0.  W. 
57,  9  0.  W.  R.  300.] 

think,  then,  that  there  has  been  no  assignment  either 
Emanuel  Moritz  or  his  executors  sufficient  to  enable* 
itiflf  to  sue  in  his  own  name.  But  he  is  at  liberty  to 
as  parties  plaintiffs  the  executors  of  the  will  of  Eraan- 
loritz  (I  do  not  think  that  the  order  made  by  Street,  J., 
ents  me  giving  this  relief.)  They  must  be  added  as 
es  plaintiffs  and  not  as  parties  defendants,  and  upon 
'  written  consent  to  be  filed.  Costs  will  be  reserved. 
It  the  request  of  both  parties,  I  will  take  evidence  and 
rmine  the  amount  of  damages  if  the  action  upon  the 
ract  can  be  sustained. 


Mahon,  J. 


March  16th,  1907. 


TRIAL. 

GARA  PE^^NSULAR  POWER  AND  GAS  CO.  v.  ST. 
CATHARINES  AND  NIAGARA  POWER  AND  FUEL 

;o. 


\ract  —  Construction — Supply  of  Natural  Gas — Remedy 
or  Insufficient  Supply — Right  to  Enter  upon  ''Field''  of 
^laintiffs  —  Covenants  and  Conditions  of  Contract— In- 
unction — Dissolution — Damages. 

ction  by  an  incorporated  company  having  a  natural  gas 
in  the  county  of  Welland  and  engaged  in  developing 
■al  gas,  against  another  incorporated  company  having 
head  office  at  Hamilton,  to  restrain  defendants  from 
ing  upon  plaintiffs^  natural  gas  field  in  the  county  of 
Jid  and  from  exploring  and  drilling  for  natural  gas 
n  and  tliereon,  in  alleged  contravention  of  a  covenant 
Lned  in  an  agreement  entered  into  between  plaintiffs 
lefendants. 

A.  Moss,  for  plaintiffs. 

D.  Armour,  K.C.,  for  defendants. 

icMAHON,  J. : — The  agreement,  which  is  under  seal  and 
24th  September,  1904,  recites  that  plaintiffs  agree  to 
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supply  defendants  with  natural  gas,  and  for  i 
to  lay  and  maintain  an  8-inch  pipe  line  from  1 
to  within  a  mile  of  St.  Catharines,  and  defends 
take  from  plaintiffs  the  supply  of  gas  and  to 
throughout  St.  Catharines  and  Merritton,  to  t 
;^00,000,00()  cubic  feet  per  year,  for  the  period  o 
which  they  agree  to  pay  15  cents  per  1,000  cut 
if  defendants  supply  factories  in  St.  Catharin 
they  arc  to  pay  only  10  cents  per  1,000  cubic 
same. 

The  covenants  entered  into  l)y  plaintiffs  ne( 
referred  to  are: — 

(1)  That  plaintiffs  will  supply  to  defenda 
ously  (unless  for  accident  or  other  unforeseen 
for  the  period  of  8  years  from  15th  November, 
natural  gas  supply  they  now  have  and  which  th 
get  under  their  control  ...  so  long  as  tl 
or  hereafter  developed  by  plaintiffs  produce  { 
liver}'  of  gas  can  be  made  therefrom. 

(3)  Plaintiffs  will  not  supply  any  customer 
arines,  Merritton,  or  Port  Dalhousie,  and  will  m 
any  gas  to  any  other  company  or  persons  for 
of  supplying  such  places  or  consumers  except  \ 
fendants  agreeing  not  to  explore  or  drill  for  or 
for  their  own  supply. 

Should  plaintiffs  fail  to  deliver  to  defer 
period  of  3  months  during  the  currency  of  thi 
<4a,s  to  the  extent  of  300,000,000  cubic  feet  pei 
such  less  amount  as  defendants  require  for  theii 
defendants  may  make  a  contract  with  any  othc 
corporation  for  the  supply  of  gas  required  fo 
over  and  above  what  plaintiffs  are  ready  and  wi] 
ply  and  do  supply  from  time  to  time,  such  gas 
chased  at  a  rate  not  to  exceed  20  cents  per  1,00( 
and  to  be  received  by  and  delivered  to  defe 
through  the  pipe  line  of  plaintiffs,  but  no  su 
shall  be  entered  into  by  defendants  without  ph 
ing  been  given  2  weeks^  notice  of  the  intentior 
tract  and  the  proposed  price  to  be  paid. 

As  an  additional  remedy  to  defendants  an( 
them  to  satisfy  themselves  that  they  are  recei^ 
gas  required   for  their  consumers  which  plaini 
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?upplyj  and  upon  plaintiffs  alleging  that  they  have 
eot  gs^  to  furnish  under  the  terms  of  this  agree- 
endant*^  may  enter  into  the  field  of  plaintiffs  and 
■a^onable  steps  and  make  delivery  of  gas  therefrom 
he  pipt'  line  of  plaintiffs,  plaintiffs  according  de- 
dl  fat  ilities  therefor,  and  in  such  event  the  cost 
1^  shall  be  deducted  from  the  price  plaintiffs  re- 
LT  the  terms  of  this  agreement  for  such  gas. 

iintiff:^  hereby  agree  to  and  with  the  parties  of  the 
(WilUiiiti  Chaplin,  of  St.  Catharines,  and  all  other 
•^  to  the  subscription  agreement  thereto  annexed) 
(plaintiffs)  will,  between  the  date  of  execution  of 
ment  and  1st  February,  1905,  increase  the  volume 
gas  thry  now  have  in  sight  in  wells,  the  gas  from 
ivailablc  for  delivery  to  defendants  (save  as  here- 
jFovidetl),  to  6,000,000  cubic  feet  of  gas  per  day 
II  head,  ui  gas  their  sole  leasehold  property. 

agreement  dated  27th  January,  1905,  the  time 
aitUtJi^s  to  develop  the  supply  of  ga^  to  the  extent 
00  ft'et  per  day,  as  provided  in  the  former  agree - 
.  extended  to  18th  October,  1905. 

u  iield  in  the  county  of  Welland  under  lease  to 
was  stated  to  be  between  4,000  and  5,000  acres, 
e  time  of  the  agreement  of  24th  September  was 
to,  it  had  3  or  4  wells,  and  at  the  time  of  the  trial 
ad  been  drilled,  some  of  which  were  dry  wells,  and 
Qg  wells  were  then  existing. 

iffs  coniiiienced  to  supply  gas  under  the  contract 
.,  1905j  bat  no  statement  of  the  consumption  of 
itfunii  (A  defendants  is  furnished  prior  to  June, 
fLUisuiiipiion  for  that  month  was  7,561,400  cubic 
,  a  total  of  122,610,633  cubic  feet  consumed 
e  8  months  from  June,  1906,  to  January,  1907, 

iserted  by  defendants  and  supported  by  very  cogent 
:hat  the  supply  of  gas  from  October,  1906,  andl 
,  fell  far  short  of  what  was  necessary  for  defend- 
n Tilers  in  St.  Catharines,  and  that  a  number  of 
ed  to  be  consumers,  and  removed  the  burners  from 
laces,  and  resumed  the  heating  of  their  premises 
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Mr.  P.  J.  Price,  the  managing  director 
.     .     .     stated  that  the  loss  of  revenue  to  d 
ing  each  of  the  months  of  November  and  De 
was  $3,000,  caused  by  reason  of  an  insufficien 
by  plaintiffs 

It  was  intended  by  the  ^*  additional  rem( 
the  agreement  to  give  defendants  the  right 
tiffs'  field  and  make  deliven-  of  gas  therefroi 
pening  of  either  of  the  following  events:  (1)  g 
a  shortage  in  the  supply  of  gas,  then,  on  obtai] 
sary  information  which  enabled  them  to  sati 
that  they  were  not  receiving  all  the  gas  reqi 
consumers  which  plaintiffs  can  (or)  and  ought 
it  may  be  that  defendants  to  enable  them  tc 
selves  as  to  the  delivery  or  want  of  delivery 
could  enter  the  field  for  that  purpose),  defem 
"  all  reasonable  steps  to  make  delivery,  etc. 
upon  the  plaintiffs  alleging  that  they  have  no 
to  furnish  under  the  terms  of  this  agreement 
enter  into  the  field  and  take  all  reasonable  s 
delivery,  etc. 

Counsel  for  plaintiffs  contended  that  it  w 
event  of  plaintiffs  alleging  that  they  had  nol 
to  furnish  under  the  terms  of  the  agreement  t 
should  enter  the  field  and  make  delivery,  et 
argument  to  prevail,  the  former  part  of  the  cl 
defendants  are  to  be  enabled  to  satisfy  thems< 
are  receiving  "  all  the  gas  required  for  tl 
which  plaintiffs  can  and  ought  to  supply,"  w 
less.  For,  although  they  had  satisfied  themse 
were  not  receiving  all  the  gas  required  for  tl: 
which  plaintiffs  could  and  ought  to  supply, 
means  of  redress  unless  plaintiffs  alleged  thai 
sufficient  g&<  to  furnish  under  the  terms  of  t 
Plaintiffs'  covenant  is  "  to  supply  continuous! 
ural  gas  supply  which  they  now  have  (or)  ai 
hereafter  get  under  their  control,  except  such  j 
for  supplying  the  town  of  Thorold."  They  m 
gas  to  supply  defendants'  consumers,  which 
ought  to  supply,  but  do  not  supply.  If  tha 
defendants  on  examination  to  be  the  cond 
then  plaintiffs'  covenant  has  been  broken,  ai 
are  entitled  to  exercise  the  rights  and  remec 
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Dial  remedy ''  clause  gives  them.  But,  on  plaintiffs 
that  they  have  not  sufficient  gas  to  furnish  under 
s  of  the  agreement,  that  of  itself  entitles  defend- 
ake  all  reasonable  steps  and  make  delivery,  etc. 

sel  agreed  that  the  word  "  or ''  between  the  words 
nd  "  ought ''  must  be  read  "  and.^'  It  is  also  ap- 
lat  the  word  "  and  '^  after  the  word  "  supply  ''  must 
'  or.^^ 

!  was  not  an  express  "allegation^'     .     .     .     that 
had  not  sufficient  gas  to  furnish  under  the  terms 
reement.     ... 

ding  to  the  view  I  have  taken  of  the  clause  in  ques- 
want  of  an  "  allegation  "  by  plaintiffs  that  they  had 
ient  gas  to  furnish  defendants  would  not  deprive 
r-^if  there  was  a  shortage  in  the  supply  for  their 
's,  and  if,  on  the  information  in  their  possession, 
3  satisfied  that  they  had  not  been  receiving  all  the 
red  for  their  consumers  which  plaintiffs  could  and 
supply — of  their  right  to  enter  the  field  and  take 
lable  steps  to  make  delivery,  etc. 

intiffs  were  not  supplying  sufficient  gas  to  fulfil  the 
I  am  of  opinion  that  defendants  would  be  entitled 
or  gas  in  plaintiffs^  field  in  order  to  provide  gas*, 
consumers,  and  that,  I  consider,  was  the  design  and 
of  the  agreement.  ...  If  the  defendants  are 
o  enter  the  field,  one  of  the  reasonable  steps  to  take 
delivery  may  be  the  drilling  of  a  well  or  wells.  .  .  . 

rence  to  Allison  v.  Bristol  Marine  Ins.  Co.,  1  App. 
.  217;  Phillips  v.  Clark,  2  C.  B.  K  S.  at  p.  162.] 

[oss  urged  that  defendants,  having  entered  into  a 
not  to  explore  or  drill  for  gas,  were  precluded  from 
plaintiffs'  field  to  drill.  In  the  covenant  entered 
ef endants  "  not  to  explore  or  drill  for  or  procure 
leir  own  supply,'^  the  word  "  or  "  after  ^'  drill  for  " 
■ead  "  and.'^  The  covenant  would  then  read,  "  not 
i  or  drill  for  and  procure  gas  for  their  own  supply.'' 
is  could  not  explore  plaintiffs'  field,  and  the  latter 
require  a  covenant  against  that  being  done.  "  Not 
f  '^  must,  therefore,  refer  to  a  gas  field  other  than 
;  then  the  remaining  part  of  the  covenant  "  or  drill 
rocure  gas  for  their  own  supply  "  must  also  refer 
eld  other  than  that  of  plaintiffs.    Defendants  are 


Digitized  by 


Gool 


536 


TEE   ONTARIO   WEEKLY   REPORTEI 


"  procuring  gas  for  their  own  supply  ^'  from  p] 
under  the  agreement;  so  it  must  be  the  procur 
another  field  than  plaintiffs'  that  the  covenant 

The  "  additional  remedy  '^  clause  gives  an 
right  of  redress  to  defendants  in  the  event  of 
the  part  of  plaintiffs  to  supply  all  the  gas  requi 
consumers,  and  it  is  therefore  unnecessary  for  i 
the  effect  of  the  clause  which  deals  with  a  fail 
tiffs  to  deliver  for  a  period  of  3  months  gas  t 
of  300,000,000  cubic  feet  per  annum,  for  which 
a  different  remedy  may  be  resorted  to  by  defend 
they  may  make  a  contract  with  any  other  persoi 
for  the  supply  of  gas  required  for  their  consun 
above  what  plaintiffs  are  ready  and  willing  to  t 

There  must  be,  under  that  clause,  not  onl} 
deliver  to  the  extent  mentioned  for  a  period  < 
but,  owing  to  the  peculiar  wording  of  the  clause 
might  be  unable  to  avail  themselves  of  the  ren 
for  a  period  of  a  year  and  2  weeks.  While  un 
ditional  remedy  "  clause,  if  plaintiffs  are  not  i 
the  gas  necessary  for  their  consumers,  defendan 
immediate  measures  to  make  delivery  of  the  { 
wells. 

Defendants  have  established  that  the  supp! 
their  consumers  was  wholly  inadequate,  and  th 
not  receiving  all  the  gas  which  plaintiffs  could 
supply.  And  if  sufficient  gas  was  not  pump 
then  existing  wells,  they  could  and  should  hav 
other  well  in  order  to  carry  out  the  terms  of  tl: 
entered  into  with  defendants.     .     .     . 

The  action  must  be  dismissed,  and  the  interi 
dissolved,  with  costs.     There    will    be    a   refe 
Master  at  St.  Catharines  as  to  the  damages 
defendants. 
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(To  AND  INOLUDINQ  MABON  23BD,  1907). 


TORONTO,  MARCH  28,    1907. 


No.  11 


RIGHT,  Master. 


March  18th,  1907. 


CHAMBEHS. 

SCAMAN  V.  PEKEY. 

—Motion  to  Changes-Preponderance  of  Convenience 
Hine^es-r— Place  for  Trinl — Terms  as  to  Expenses. 

ion  by  defendant  to  change  the  venue  from  Toronto 
t  8te.  Marie,  or  to  postpone  the  trial  till  the  autumn 

yson  Smith,  for  defendant. 
Henderson,  for  plaintiff. 

::  ^Master: — On  5th  February,  IDOG,  the  plaintiff  was 
^  in  the  defendant's  lumber  camp  in  the  unorganized 
ip  of  Eyan.     His  right  hand  was  frozen,  and  he  was 

to  go  to  Sault  Ste.  Marie  to  have  it  attended  to. 
volved  a  journey  of  65  miles,  which  was  made  partly 

sleigh  and  partly  on  foot.  In  the  end  he  had  to 
»arly  all  of  the  fingers  of  his  right  hand  amputated, 
lintiff  remained  at  the  Sault  for  about  three  months; 
ide  unsuccessful  application  to  defendant  personally 

the  expenses  paid  of  his  medical  and  hospital  treat - 

He  then  left  and  obtained  work  elsewhere,  and  fin- 
1st  December  the  present  action  was  begun. 
:he  statement  of  claim  the  right,  to  recover  is  rested 
neglect  of  defendant  to  comply  with  the  provisions 
Iw.  VII.  ch.  34  (0.),  and  the  regulations  of  the  Pro- 
Board  of  Health  made  thereunder,  by  reason  where- 
^a8  not  able  to  have  his  hand  properly  treated  and  in 
«.  o.w.p.  Nc.  11  -87 
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a  reasonable  time,  as  it  would  have  been  if  thei 
a  resident  qualified  medical  attendant  at  the  ea 

The  defendant  denies  that  it  was  his  duty 
medical  treatment,  etc. ;  that  plaintiff's  injury  is 
chargeable  to  defendant;  alleges  that  it  could 
avoided  by  the  exercise  of  ordinary  care  on  plaii 
and  says  that  plaintiff  and  the  other  men  refusei 
to  any  deduction  as  authorized  by  regulation  12  o 
of  Health,  and  threatened  to  leave  if  this  was  dot 
they  are  therefore  estopped  from  any  claim  ai 
the  absence  of  a  medical  man.  There  are  alsc 
fences  not  necessary  to  be  noted  on  this  motion. 

The  defendant  says  he  will  require,  besides 
witnesses  who  reside  at  the  Sault  and  3  who  ar 
siderable  distance  beyond  and  who  cannot  be  got 
close  of  navigation  except  with  great  difficulty 
greater  expense.  He  naturally  emphasizes  the 
plaintiff^s  injury  (which  he  admits)  was  suffered  ii 
ship  of  Ryan,  and  that  plaintiff  was  at  the  Sau 
three  months  thereafter. 

Plaintiff  says  he  will  require  8  witnesses  all 
Toronto,  and  one  at  Montreal,  and  that  they  cc 
to  the  Sault,  losing  their  present  employments, 
might   be   expected,   pleads  poverty — inability   i 
such  a  large  sum  as  would  be  necessary  to  have 
tlie  Sault.     His  affidavit  was  made  on  31st  Janui 
has  been  cross-examined  thereon  so  fully  that 
tions  cover  46  typewritten  pages.     His  whole  cas 
oughly  gone  over,  and  it  was  agreed  that  this  she 
taken  as  plaintiff's  examination  for  discovery.     I 
whole  account  of  how  the  hand  was  frozen,  wht 
lie  made  to  restore  circulation,  and  of  all  that 
until  he  left  the  Sault  in  May. 

He  says  the  witnesses  he  requires  were  men 
at  the  camp  at  the  time;  but  none  of  them  he 
give  any  evidence  other  than  plaintiff  himself. 

Plaintiff's  counsel  on  the  argument  concede 
main  issue  is,  was  there  a  proper  hospital  and 
tendant  provided  by  defendant  as  required  by  th 
not,  would  plaintiff's  hand  have  been  saved  if 
been? 
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jfendant^s  counsel  admitted  that  plaintiff  had  been  in- 
as  he  says,  and  that  there  was  no  medical  attendant, 
?  men  would  not  submit  to  the  necessary  deductions 
their  wages. 

le  distance  of  Toronto  from  the  Sault  is  546  miles,  and 
pense  of  each  witness  will  be  at  least  $30,  even  if  there 
delay  at  the  place  of  trial.  This  fact  has  caused  me 
it  deal  of  difficulty  in  arriving  at  a  correct  conclusion 
whether  the  change  should  be  made. 

I  the  one  hand  is  the  prima  facie  right  of  the  plaintiff 
rmed  in  similar  cases  from  Campbell  v.  Doherty,  18  P. 
\  to  McDonald  v.  Dawson,  8  0.  L.  K.  72,  3  0.  W.  R. 
But  in  those  cases  there  was  no  admission  of  the 
)  of  the  injur}',  while  here  it  is  as  to  that  self-evident, 
ilso  to  be  remembered  that  plaintiff  remained  at  the 
over  three  months,  so  that  his  evidence  must  be  there, 
e  other  hand,  there  is  the  principle  on  which  the 
of  McDonald  v.  Park,  3  0.  W.  R.  812,  972,  and  Ham- 
r.  Hodge,  8  0.  W.  R.  351,  421,  were  decided.  In  the 
of  Osier,  J.A.,  in  the  former  case,  the  present  seems 
lently  a  case  for  trial  at''  Sault  Ste.  Marie.  If  expert 
al  evidence  is  required  as  to  the  effect  of  the  absence 
loctor  from  defendant's  camp,  that  can  be  had  there 
better  than  at  Toronto,  where  frozen  limbs  are  com- 
vely  rare. 

le  only  point  on  which  it  might  be  necessary  for  plain- 
give  other  evidence  is  as  to  whether  the  men  refused 
tribute  to  the  expense  of  having  a  doctor.  He  denies 
le  ever  heard  anything  about  it.  He  does  not  say  if 
f  his  9  witnesses  will  speak  as  to  this,  though  in  any 
ueh  a  large  nunil)er  would  not  be  necessar}^  It  seems 
[y  likely  that  such  refusal  would  be  any  excuse  for  the 
on  of  a  statutory  duty,  in  the  light  of  Fahey  v.  Jeph- 
l  0.  L.  R.  449,  and  Billing  v.  Semmens,  7  0.  L.  R. 
O.  W.  R.  17,  affirmed  in  Court  of  Appeal,  8  0.  L.  R. 
O.  W.  R.  218.  It  may  therefore  be  doubtful  if  any 
ce  is  necessary  on  this  point  of  refusal  to  contribute. 
>t  be  necessar}'  for  plaintiff  to  call  the  doctors  who 
ed  him  at  the  Sault,  and  the  nurse.  If  therefore  the 
>ok  place  at  Toronto,  he  would  be  at  the  expense  of 
\g  them  here.  This  will  be  saved  by  having  the  trial 
Sault  in  May. 


Digitized  by 


Qol 


540  ^^^   ONTARIO   WEEKLY  REPORTER. 

Under  the  special  circumstances  of  this  case,  1  1 
order  should  be  made,  upon  condition  that  defenc 
nishes  free  transportation  to  plaintiff  and  one  oth€ 
to  Sault  Ste.  Marie  and  return,  if  by  rail;  or  foi 
sides  plaintiff  if  they  go  by  boat — in  all  say  not  m 
$60.  1  would  suggest  that  plaintiff  give  notice  of 
later  than  30th  April,  so  that  defendant  may  arrang< 
his  witnesses  on  hand,  and  may  make  the  neces 
vances  to  his  solicitor  to  provide  tickets  for  plaintij 
companion  or  companions. 

Vhe  costs  of  this  motion  will  be  as  usual  in  the 


Cartwright,  Master.  March  18i 

chambers. 

ING  KON  V.  ARCHIBALD. 

Security  for  Costs — Motion  for.  Launched  without  - 
Inquiry — So/rrnry  of  Plaintiffs — Dl^^mi^^sal  of  . 
Costs. 

Motion  by  defendants  for  order  requiring  pla 
give  security  for  costs,  under  R.  S.  0.  1897  ch.  89. 

F.  li.  MacKelcan,  for  defendants. 

W.  E.  Raney,  for  plaintiffs. 

The  Master: — It  was  admitted  that  the  moti 
not  succeed.     The  only  question  was  as  to  the  cos 

The  defendant  Stephen  made  the  only  aflBdavi 
port  of  the  motion.  This  was  prima  facie  suflScie 
on  cross-examination  he  made  it  plain  that  the  mc 
launched  without  any  proper  or  sufficient  inquiries 
solvency  of  the  plaintiffs,  who  carry  on,  as  he 
e.<tablished  grocery  business  at  103  Queen  street  wei 
city  of  Toronto,  and  keep  "  a  stock  of  imported 
medicines  as  well  as  a  Chinese  beverage  which  in 
means  rose  wine,  and  also  rice  wine,  which  are  use 
Chinese  in  cooking  and  sometimes  as  a  beverage." 
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[r.  Stephen  admits  that  there  are  between  2,500  and 
I  Chinamen  in  Toronto,  and  that  the  plaintiffs^  business 
roing  concern  and  the  best  of  its  kind.  He  also  admits 
he  made  no  inquiries  from  the  plaintiffs  as  to  their  fin- 
1  ability,  nor  did  he  examine  the  assessment  roll.  He 
Eidmits  that  for  the  purpose  of  doing  business  with  his 
w  countrymen  the  plaintiffs'  stock  may  be  worth  $8,000, 
aintiffs  say  it  is.  He  relied  on  what  was  told  him  by 
letectives,  and  that,  I  think,  was  quite  insufficient. 

'he  motion  was  improvidently  made  and  without  any 
lent  reason.  It  must  be  dismissed  with  costs  to  plain- 
in  any  event. 


WRIGHT.  Master. 


March  19th,  1907. 


CHAMBERS. 

BOUND  V.  BELL. 

of  Summons  —  Substituted  Service  —  Motion  hy  Person 
Sert'ed  to  Set  aside — Practice — Costs, 

otion  by  one  Daniel  Clark  to  set  aside  an  order  made, 
e  application  of  plaintiff  ex  parte,  on  10th  January,  for 
tuted  service  of  the  writ  of  summons  on  the  applicant, 
he  service  made  thereunder  on  4th  Februar\\  The 
ant  stated  that  he  was  not  in  communication  with  de- 
al and  did  not  know  where  he  was. 

"ayson  Smith,  for  the  applicant. 

A.  Moss,  for  plaintiff. 

IE  Master:—.  .  .  Mr.  Smith  relied  on  the  deci- 
f  Boyd,  C,  in  Taylor  v.  Taylor,  6  0.  L.  R.  545,  2  0. 
921,  953,  citing  Doremus  v.  Kennedy,  2  Gr.  657.  That 

case  where  power  was  given  by  statute  to  serve  the 
of  an  absent  defendant.  In  such  circumstances,  ser- 
rould  be  analogous  to  that  made,  e.g.,  under  Rule 
),  and  could  not  be  disputed  if  allowed  to  pass  at  the 

But  nothing  of  the  kind  is  to  be  apprehended  here, 
>  case  has  been  cited  nor  can  any  such  be  found  (so 
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far  as  I  am  aware)  where  under  the  facts  of  a  c 
present  any  order  has  been  made  setting  aside 

When  an  order  has  been  made  for  substitu 
the  person  served  should  either  forward  the  d 
the  defendant;  or,  if  unaware  of  his  residence, 
return  the  papers  served  to  the  plaintiff's  solicii 
his  attention  to  the  fact  that  he  is  not  acting 
eonniiunication  with  the  defendant,  as  was  done 
Barnett,  3  Q.  B.  D.  183.     .     .     . 

In  at  least  one  case  of  this  kind  the  papers 
returned  to  me  by  the  person  served,  and  have 
sent  on  to  the  plaintiff's  solicitor,  who  is  to  be 
proceed  at  his  oAvn  risk,  as  he  may  be  advised. 

In  my  opinion,  the  present  motion  is  quite 
should  be  dismissed,  but  without  costs,  as  suggei 
Moss,  in  view  of  what  was  said  in  Taylor  v.  Tayl< 

In  an  future  motion  of  this  nature  the  ap 
not  be  so  fortunate,  as  all  useless  and  unnecessa 
which  includes  those  made  through  over-caution 
discouraged.  Reference  to  the  statute  14  &  1 
10,  on  which  Doremus  v.  Kennedy  was  decided, 
where  service  had  been  made  thereunder  it 
denied  good  service  "  only  after  the  same  shall 
allowed  by  the  Court,  or  a  Judge  in  Chamb 
would  make  it  proper  for  any  one  served  as  ag< 
the  matter  brought  before  the  Court  if  he  di 
agency,  as  the  service,  if  allowed,  could  not  afi 
attacked,  except  perhaps  on  the  ground  of  fraud  < 


Cartwright,  Master.  March  '. 

chambers. 
McILROY  V.  MILES. 

Parties — Applicaiion  by  Plaintiff  to  Add  a  Defem 
Disclosed  on  Application — Leave  to  Discontiti 
Costs — Election, 

Motion  by  plaintiff  for  leave  to  add  defendan 
as  a  party  defendant. 
.    G.  S.  Hodgson,  for  plaintiff. 
B.  N.  Davis,  for  defendant  and  husband. 
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HE  Master: — The  statement  of  claim  alleges  that 
tiff  was  injured  by  a  team  of  defendant  coming  reck- 
and  negligently  out  of  the  yard  and  colliding  with  a 
t  car  in  which  plaintiff  was  a  passenger.  In  view  of 
Bcontradicted  facts  set  out  in  plaintiff's  affidavit,  plain-  ► 

eenis  entitled  to  take  such  steps  as  may  enable  him  to 
er  if  entitled  to  do  so. 

oth  defendant  and  her  husband  refused  to  give  him  any 

mation  before  action,  and  even  after  services  of  the  writ,  j 

who  was  the  owner  of  the  business.     On  this  motion  ; 

both  make  affidavits  that  the  husband  always  owned  j 

still  owns  the  business.      Under  these  circumstances,  it 
ye  for  plaintiff  to  consider  whether  his  better  course  will 

discontinue  or  to  join  the  husband  as  a  defendant. 

'  he  elects  to  discontinue,  he  may  do  so  without  cost>^, 
le  principle  of  Armstrong  v.  Armstrong,  i)  0.  L.  K.  14, 
W.  E.  223,  301.  If  he  thinks  is  safer  to  proceed  against 
he  can  take  out  an  order  to  that  effect,  with  costs  in 
ause.  This  election  should  be  made  within  a  week. 
?edings  will  be  stayed  in  the  meantime. 


WRIGHT,  Master.  March  19th,  1907. 

CHAMBERS. 

)XTO    CREAM    AND    BUTTER    CO.    v.    CROWN 
BANK  OF  CANADA. 

iy  for  Costs — Action  Brought  by  Liquidator  in  Name  of 
mpany  in  Liquidation — Liability  for  Costs  —  Assets  of 
mpany. 

)tion  by  defendants  for  security  for  costs. 
e  plaintiff  company  were  in  liquidation.  The  present 
was  brought  by  the  liquidator  under  an  order  of  31st 
,  1906,  of  the  Master  in  Ordinary,  before  whom  the 
ig-up  was  proceeding.  The  action  was  begun  on  4th 
and  was  at  issue  on  13th  December. 

Amoldi,  K.C.,  for  defendants. 

R.  Meredith,  for  plaintiffs. 
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The  Master:— The  motion  is  based  on  the  ; 
company  are  insolvent,  and  that  the  liquidato 
amined  for  discovery  in  November,  stated  thai 
consider  himself  personally  liable  for  costs  of 
which,  if  successful,  will  enure  to  the  benefit  ( 
tors  of  the  plaintiff  company. 

On  8th  November  last  the  defendants*  soli 
this  claim  upon  the  plaintiffs'  solicitors.  But  f 
explained  reason  no  steps  were  taken  until  12t 
stant.  That  the  action  is  necessarily  brought 
of  the  company,  and  could  not  have  been  bro 
liquidator  alone,  is  decided  by  Kent  v.  La  Com 
Soeurs  de  Charite  de  la  Providence,  [1903]  A. 
by  Mr.  Meredith. 

On  the  present  motion  the  liquidator  swea 
has  in  hand  assets  of  the  company  of  more  thai 
that  he  believes  it  will  be  impossible  to  make  « 
tion  of  the  said  monevs  until  this  action  ha 
eluded.'^     ... 

Ontario  Forge  and  Bolt  Co.  v.  Comet  Cycle 
156,  and  Boyd  v.  Dominion  Cold  Storage  Co.,  i 
that  a  liquidator  is  not  lia])le  for  costs  of  an  ac 
brought  by  him  in  the  name  of  the  company,  u 
party  to  the  record.  In  all  such  cases  cost^  wil 
for  or  against  a  litigating  company  as  in  on 

In  re  Baden  Machinery  Co.,  12  0.  L.  R.  634 
555,  shews  that  if  the  defendants  here  are  ult 
cessful  they  can  exhaust,  if  necessary,  the  wh 
payment  of  costs  if  given  to  them  against  the  co 
though  "  this  may  involve  much  hardship  upon 
torf'  12  0.  L.  R.  at  p.  637. 

In  view  of  these  authorities,  it  cannot  be  si 
the  Master  in  Ordinary  will  allow  any  distribut 
while  this  action  is  pending.  If  there  is  an} 
thinking  such  a  step  is  contemplated,  the  def 
apply  for  protection  to  the  proper  quarter. 

The  motion  was  admitted  on  the  argument 
It  seems  to  be  unnecessary,  and  shotdd  be  dig 
costs  to  plaintiffs  in  any  event,  without  prejudici 
application  on  proper  grounds. 
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iiGHT,  Master.  March  20th,  1907 

CHAMBERS. 

HARRISON  V.  MOBBS. 

Direction  for  Trial  of  Action  by  JUining  Commissioner 
[fines  Act,  sees.  9,  ^0  —  Jurisdiction  of  Master  in 
rnhers. 

ion  by  plaintiff  for  an  order  directing  that  the  action 
I  by  the  mining  commissioner  at  Haileybury,  under 
visions  of  the  Mines  x\ct,  G  Edw.  YII.  ch.  11,  sec.  D 


action  was  for  specific  performance  of  an  alleged 
tract  to  sell  an  interest  in  lands  in  the  Temiskaming 
There  was  no  alternative  claim  for  damages. 

ard  Meek,  for  plaintiff. 

IcKay,  for  defendant. 

;  Master: — Two  objections  were  taken  to  the  mo- 

i  was  argued  that  the  application  could  only  be  made 
2c.  20,  which  has  no  application  in  the  present  case, 
the  provisions  of  sec.  9  are  within  the  authority  of 
rincial  legislature — an  important  point,  which,  how- 
is  not  necessar}^  to  deal  with  now. 

was  further  argued  that  in  any  case  the  order  can- 
made  by  the  Master  in  Chambers,  as  the  words 
or  a  Judge''  in  a  statute  liave  not  the  same  effect 

used  in  the  Rules. 

n  the  legislature  wishes  to  give  jurisdiction  to  the 
n  Chambers  he  is  mentioned  by  name,  as  in  R.  S.  0. 
203,  sec.  148,  sub-sec.  2,  and  in  the  Municipal  Act, 
711.  ch.  19,  sec.  219,  sub-sec.  2  (0.) 

ee  with  both  of  these  answers  to  the  motion,  which 
dismissed  with  costs  to  defendant  in  any  event. 

tifF  may  amend  and  claim  damages,  if  he  thinks  he 
to  succeed  on  a  motion  to  a  Judsre  in  Chambers. 
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Mabee,  J.  Marc 

TRIAL. 

MAYCOCK  V.  WABASH  R.  R.  CO.  AND  GR. 

R.  W.  CO. 

Railway — Collision — Death  of  Enfjine-  driver  — 
Rules  of  Company  —  Disobedience  of  Deoeai 
Death — Action  by  Widow — Findings  of  Jurx 

Action  by  the  widow  of  Edward  Maycoc 
driver  employed  by  defendants  the  Wabash  R. 
cover  damages  for  his  death,  alleged  to  be  du 
gence  of  defendants,  or  one  of  them. 

J.  H.  Rodd,  Windsor,  for  plaintiff. 

H.  E.  Rose,  for  defendants  the  Wabash  R 

]\r.  K.  Cowan,  K.C.,  and  W.  E.  Foster,  Mo 
fendants  the  Grand  Trunk  R.  W.  Co. 

Mabee,  J.: — Edward  Maycock  .  .  . 
Port  Robinson  on  3rd  April  last,  and  plaintif 
this  action  seeks  damages  for  his  death.  Mj 
ceived  at  Welland  Junction  an  order  from  tl 
dent  at  St.  Thomas  to  run  engine  1351  extra 
Junction  to  Niagara  Falls;  to  do  this  he  had 
of  the  Grand  Trunk  Railway  Company  as  fai 
inson.  There  is  a  contract  on  foot  between  \ 
for  the  use  by  the  AVabasb  of  certain  sections 
the  Grand  Trunk  Railway,  the  conditions  a 
of  which  I  do  not  regard  it  necessary  to  co 
than  to  say  that  the  section  in  question  is  c 
contract. 

Maycock  at  Port  Robinson  collided  with  \ 
Grand  Trunk  Railway,  which  was  then  stani 
tion  of  the  line  of  the  Grand  Trunk  not  coven 
tract  between  the  defendants — in  other  word 
Wal)ash  train  off  the  line  of  the  Wabash,  upon 
Grand  Trunk  Railway,  and  there  met  the 
train.  At  Port  Robinson  there  is  a  "  gaiintlei 
double  track  is  laid  on  the  same  ties,  so  of  c< 
west  bound  trains  cannot  pass  one  another  at  1 


Digitized  by 


Google 


WK  c.  WAHAi<H  R.  R.  CO.  d  (VD  TRUNK  R,  W.  CO.  547 


allowing  "  special  instructions "  appear  in  the  em- 
>'  timetable.  '^Gauntlet  at  Port Kobinson :  about  1,800 
f  the  track  between  Port  Robinson  Junction  and  a 
ibout  300  feet  west  of  the  west  end  of  Chippewa  Cut 

has  been  gauntleted  (the  rails  of  the  west-bound 
mug  on  the  ties  of  the  east-bound  track);  the  use  of 
ece  of  track  will  be  governed  by  semaphores  placed 
100  yards  distant,  in  either  direction  from  the  end  of 
mtlet.  All  trains  in  east  direction  will  come  to  a  full 
?fore  passing  these  semaphores,  and  will  not  proceed 
he  position  of  semaphores  indicates  that  the  track  's 

All  trains  must  be  brought  under  full  control  ap- 
ing the  gauntlet  from  either  direction,  engine  and 
en  keeping  a  sharp  look-out  for  trains  ahead  which 
p  stopped  at  the  semaphore.  This  will  ilot  relieve 
of  trains  stopped  by  semaphore  from  protecting  the 
'  their  trains  in  accordance  with  the  rules." 
the  east  side  of  the  Port  Robinson  station  there  is  a 
,  so  that  the  train  in  charge  of  Maycock  after  passing 
le  "  gauntlet "  should  have  passed  by  means  of  this 
over  to  the  south  track;  the  switch  was,  however,  set 
!  "  train  line,'^  so  instead  of  May  cock's  train  turn- 
the  south  track,  it  kept  on  in  a  straight  course, 
id  Trunk  train  was  waiting  on  this  track  going  west, 
ig  still,  and  Maycock  ran  his  engine  into  this  train. 
*k's  duty  when  approaching  the  gauntlet  from  the 
defined  by  the  above  extract.  His  duty  after  passing 
le  gauntlet  is  defined  by  rule  213 — "  All  trains  must 
ch  stations  .  .  .  prepared  to  stop,  and  must  not 
i  until  the  switches  or  signals  are  seen  to  be  right  or 
Lck  is  plainly  seen  to  be  clear."  Then  part  of  the 
instructions  is :  "  Train  registers  are  located  at  the 
ng  stations,  in  which  trains  must  be  registered  in  the 
r  and  form  prescribed  therein  .  .  .  Port  Robin- 
Rule  214:  "A  train  must  not  .  .  .  pass  from  a 
to  a  single  track  until  it  is  ascertained  that  all  trains 
bieh  have  the  right  of  track  over  it,  have  arrived  or 
Rule  201:  "All  extra  trains  are  of  inferior  class  to 
liar  trains  of  whatever  class." 

evidence  shewed  that  Maycock  did  not  stop  at  the 
ore  west  of  the  gauntlet;  after  getting  safely  over 
'  did  not  approach  the  station  prepared  to  stop,  nor 
stop,  or  make  any  attempt  to  do  so;  there  were  lightc 
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at  the  switch  visible  a  quarter  of  a  mile  to  the 
that  this  switch  was  set  against  an  east-bound 
some  inconceivable  reason  he  paid  no  attentioi 
going  rules,  nor  did  he  observe  the  switch  1 
strongly  urged  by  counsel  for  the  defendant 
l)ut  I  thought  the  better  plan  was  to  let  the  ji 
the  facts,  and  so  I  reserved  the  motion. 

The  jury  found  both  the  defendants  guilty 
because  they  "  permitted  laxity  on  the  part 
ployees;"  that  the  Grand  Trunk  Eailway  C 
guilty  of  negligence  in  not  having  the  "  switch 
locked/'  that  Maycock  was  guilty  of  negligen 
garding  the  rules  of  the  companies ;''  and  that,  i 
ing  the  negligence  of  defendants,  the  accider 
Ijeen  prevented  "by  having  a  competent  ma 
switches  and  signals,  as  we  regard  this  plac-e  ai 
son  between  semaphore  at  west  end  of  gaunt 
at  east  end  of  coal  shed  a  dangerous  plac( 
$2,160. 

It  appears  as  part  of  the  plaintiff's  case,  ii 
the  violation  of  the  rules  by  Maycock,  that 
head  brakesman,  instead  of  being  on  the  toj 
car,  was  riding  on  the  engine  with  deceased; 
the  rear  brakesman,  instead  of  being  on  top  oi 
was  in  the  van.  Marshall,  the  telegraph  operat 
he  had  been  in  the  habit  of  turning  or  setting 
it  was  no  part  of  his  duty,  but  he  had  ver}'  f  re 
it  to  save  the  train  crews  the  trouble;  that  aboi 
before  Maycock's  train  arrived  he  had  set  it  : 
track  (so,  had  it  remained  as  Marshall  says  he 
train  would  have  passed  through  in  safety);  tl 
trains  were  permitted  to  pass  Port  Robinson 
ping,  but  in  such  cases  what  one  of  the  witnei 
as  a  "  skip  order ''  was  necessary;  that  there  w 
the  switch;  Marshall  said  he  had  had  a  switch 
lost  it;  that  the  train  in  question  had  passes 
about  half  the  time  without  stopping  to  regisi 
the  train  crews  on  the  Grand  Trunk  Railway 
west  frequently  turned  this  switch  without  an 
his  office.  It  was  not  suggested  that  Maycock 
order.'' 

The  train  register  at  Port  Robinson  was  i 
Turner  said  the  semaphore  west  of  the  "  gaun 
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t  it  indicated  a  clear  passage,  not  only  over  the 
it,  but  through  the  yard  and  past  the  station;  but  it 
xent  that  this  semaphore  relates  only  to  the  use  of  the 
*t,  and  has  nothing  whatever  to  do  with  what  is  to 
B  after  it  is  passed.  Marshall  was  an  employee  of  both 
fendants.  The  crew  of  the  Grand  Trunk  train  were 
jloyees  of  that  company,  and  the  crew  of  the  Wabash 
ere  in  the  employ  of  that  company,  except  that  Wool- 
as  permanently  in  the  employ  of  the  Grand  Trunk 
y  Company  and  temporarily  on  the  Wabash  train.  The 
eferred  to  are  joint  rules  relating  to  the  operatioti  of 
Ms. 

m  of  opinion  that  upon  this  statement  of  facts  there 
ling  to  leave  to  the  jury.  Could  Maycock,  had  he  suV- 
have  maintained  an  action  for  injuries  received  in 
uence  of  this  collision  ?  I  think  when  it  appeared  that 
sed  the  semaphore  without  stopping,  then  proceeded 
and  past  the  station  building,  in  the  face  of  the  switch 
being  set  against  him,  made  no  preparation  to  stop 

station,  passed  it,  as  Marshall  thought,  nearly  20 
an  hour,  taking  his  train  entirely  off  the  road  the 
h  had  a  right  to  run  over,  his  case  would  have  been 
md,  and  of  course  his  unfortunate  widow  can  stand  in  . 
her  position.  It  is,  I  think,  apparent  that  this  acci- 
ras  caused  by  the  neglect  and  disobedience  of  orders 

deceased;  had  he  been  looking  ahead,  he  must  have 
iiese  switch  lights  when  he  was  upon  or  after  crossing 
untlet;  had  he  stopped  before  crossing  the  gauntlet,, 
lid  in  all  probability  have  not  been  able  between  there 
e  station  to  acquire  sufficient  speed  to  have  put  it  out 
power  to  avoid  the  accident  after  he  learned  he  had 

the  switch.  Wooliver  saw  that  the  train  had  failed 
^  over  to  the  south  track,  and,  calling  to  MaycQck  to 
wise,  jumped  from  the  engine.  Maycock  at  once  ap- 
he  brakes,  reversed  the  engine  (from  what  appeared 
evidence  for  the  defence),  remained  at  his  post,  and 
lied — being  unable  to  stay  the  impetus  of  the  train 
n  that  point  and  the  place  of  collision.  This  element 
diflBculty  might  have  been  eliminated  had  he  come  to 
at  the  west  semaphore:  Holden  v.  Grand  Trunk  R. 
,    5  0.  L.  R.  301,  2  0.  W.  R.  80. 

link  the  facts  of  this  case  are  much  stronger  against 
intiff  than  in  Birkett  v.  Grand  Trunk  R.  W.  Co.,  3r> 
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S.  C.  R.  296,  where  it  was  held  the  plaintiff 
nonsuited. 

In  Fawcett  v.  Canadian  Pacific  K.  W.  Co. 
721,  where  the  plaintiff  had  broken  the  running 
suit  was  held  to  have  been  proper.  See  also  I 
ston  and  Pembroke  R.  W.  Co.,  4  0.  W.R.  18 
588. 

Assuming  that  it  was  negligent  not  to  pro 
with  a  switch  key  or  not  to  keep  the  switch 
was  not  the  cause  of  the  accident.  The  defend 
right  to  make  rules  not  only  for  the  protection 
but  for  that  of  their  employees;  they  have  the 
these  rules  obeyed  as  far  as  possible  by  thosi 
duct  they  are  intended  to  govern.  It  is  cont€ 
plaintiff  that  because  Marshall  had  been  in  the 
ting  the  switch  to  save  the  train  stopping,  and 
at  leai^t  half  of  these  trains  had  been  allowed 
out  registering,  the  companies  had  waived  this 
In  other  words,  because  the  deceased  had  habit 
the  rules  he  should  be  excused.  I  do  not  thir 
case:   Senior  v.  Ward,  1  E.  &  E.  385. 

There  is  nothing  to  shew  any  knowledge 
escence  in  what  it  was  said  was  being  done  by  th 
dent  to  bring  the  case  within  Northern  Pacific 
xVickels,  4  U.  S.  App.  369. 

On  the  contrary,  there  is  high  authority 
that  knowledge  of,  and  assent  to,  by  a  superior 
by  employees  of  known  rules  of  the  company,  do 
employees  from  the  consequence  of  such  violatii 
R.  R.  Co.  V.  Reesman,  19  U.  S.  App.  596;  Ra 
Jones,  95  U.  S.  439 ;  Kansas  and  Arkansas  R.  I 
70  Fed.  Rep.  24. 

1  am  unable  to  see  what  evidence  there  is 
a  finding  could  be  made  that  this  accident 
reason  of  the  breach  of  any  duty  that  the  d 
either  of  them  owed  to  the  plaintiff,  but  it  see 
the  contrary,  that  its  direct  and  immediate  ca 
observance  of  the  plain  rules,  well  known,  it  ^ 
the  deceased,  that  the  companies  had  made  f  o 
protection  of  all  concerned. 

On  the  other  hand,  if  the  proper  view  is  i 
should  pass  upon  the  facts  presented  in  the  pi 
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position  do  their  findings  leave  the  matter?  The 
ing  of  negligence  against  the  Wabash  Company  is 
permitted  laxity  on  the  part  of  their  employees; 
as  to  the  Grand  Trunk  Railway  Company,  with  the 
that  the  switch  should  have  been  locked;  then  the 
ght  the  accident  could  have  been  avoided,  notwith- 
May cock's  negligence,  by  having  a  competent  oper- 
switches  and  signals,  as  it  was  a  dangerous  place. 
IS  no  evidence  whatever  given  a^  to  whether  that 
ve  been  a  necessary  or  proper  thing  to  do,  and  I 
link  there  is  anything  in  the  case  upon  which  such 
could  be  upheld ;  and,  even  had  such  evidence  been 
would  have  been  initial,  and  not  ultimate  negli- 
id  so  I  think  would  have  been  destroyed  by  the  find- 
jontributary  negligence.  I  think  the  defendants 
entitled  to  have  judgment  entered  in  their  favour 
>e  answers. 

ieceased  seems  to  have  been,  until  the  unfortunate 
je,  a  careful  and  trusted  employee,  and  I  hope  an- 
ircumstances  the  defendants  will  not  ask  for  costs 
is  widow. 


TRIAL. 


March  20th,  1907. 


CRABBE  V.  LITTLE. 


MOSES  V.  LITTLE. 

\d  Purchaser — Contract  for  Sale  of  Land — Provision 
ancellaiion  hy  Vendor  if  Unable  or  Unwilling  to 
r  Requisitions  on  Title — Waiver  by  Attempting  to 
r — Time  for  Completion  of  SaU — Statute  of  Frauds 
nfi/:  Performance. 

iS  by  purchasers  to  compel  specific  performance  by 

contracts  for  the  sale  and  purchase  of  lands  in  the 

pronto. 

Fennings,  for  plaintiffs. 

Fraser  and  J.  W.  McCullough,  for  defendant. 

:,  J.:— On  16th  October,  1906,  plaintiff  Crabbe 
^flFer  in  writing  to  purchase  from  defendants  num- 
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bers  122  ami  124  Spadina  avenue,  being  32  x 
same  day  plaintiff  Moses  made  a  similar  offe 
116,  118,  and  120,  in  the  same  street,  bein^ 
offers  were  accepted  by  defendant  on  16th  C 
once  became  and  were  regarded  by  the  pari 
contracts.  The  documents  are  in  similar  fori 
spects  not  material  for  consideration  in  thej 
the  clauses  in  question  are  the  following: 
title  is  good  and  free  from  incumbrance;  si 
examined  by  me  at  my  own  expense,  and  I 
for  the  production  of  any  title  deeds,  ab 
or  other  evidence  of  title,  or  to  have 
copies  thereof  other  than  those  in  yoi 
If  any  objection  or  requisition  is  made 
you  are  unable  or  unwilling  to  comply  v 
be  at  liberty  by  notice  in  writing  to  rescind  1 
without  interest.  This  offer  to  be  accepted  i 
(and  irrevocable  within  that  time),  otherwise 
be  allowed  10  days  to  investigate  the  title,  an( 
and  requisitions  not  made  by  me  in  writing  w: 
will  be  deemed  to  be  waived,  and  if  no  reqi] 
made  within  said  10  days,  the  title  will  be 
accepted  as  satisfactory.  Sale  is  to  be  comp] 
fore  the  30th  day  of  October,  1906,  on  which  ( 
of  said  premises  is  to  be  given  me,  or  I  am 
present  tenancies  and  be  entitled  to  the  recei] 
and  profits  thereafter.  .  .  .  Time  shall  be 
of  this  offer.'' 

The  acceptance  signed  by  defendant,  and 
foot  of  the  offer,  was  of  "the  above  offer  a 
Then  followed  a  covenant  by  the  vendor  to  < 
the  same  according  to  its  terms  and  conditioi 

On  26th  October  very  lengthy  requisitions 
served  upon  the  vendor's  solicitor,  and  produ 
documents,  some  dated  as  far  back  as  1817,  v 
On  30th  October  the  vendor's  solicitor  wrote 
requisitions  2  to  10  inclusive,  that,  as  the  ins 
more  than  20  years  old,  the  recitals  were  suffi 
of  the  truth  of  the  facts,  matters,  and  desci 
Xo.  11,  that  a  lis  pendens  was  registered  in  1 
ing  further  done  in  the  action,  it  was  ''son 
date;"  as  to  12,  13, 14,  15,  and  17,  that  the  vei 
been  interfered  w^ith  in  his  ownership  since  18 
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I  afiidavit  or  declaration  as  to  the  matters  involved; 
ling  with  a  discharge  of  mortgage,  was  explained. 
Ler  also  stated  that  the  vendor's  title  deeds  were  in 
titorV  posFCssion,  and  he  would  be  glad  to  produce 
r  inspection;  a  draft  deed  was  also  enclosed. 
lA  November  the  vendor's  solicitor  again  wrote  to 
Ditor  for  the  purchasers  that  he  had  seen  his  client 
^\\vi:X  to  the  requisitions;  that  the  vendor  was  per- 
illing to  dispose*  of  the  property  and  hand  over  all 
?  deeds  in  his*  possession,  but  that  he  was  unwilling 
)  iht'  expense  of  complying  with  the  requisitions 
lad  not  been  answered;''  request  was  made  that  he 
^  advised  as  soon  as  possible  whether  the  purchasers 
eot^jjt  the  title  the  vendor  could  give. 
5th  November  the  purchasers'  solicitor  wrote  saying 
its  were  quite  willing  to  take  the  property  as  soon  as 
e  was  made  satisfactory  and  the  requisitions  an- 
the  letter  proceeds  then  to  deal  with  most,  if  not 
he  matters  dealt  with  in  the  letter  of  the  vendor's 
'  of  30th  October,  and  states  that  requisitions  18  to 
t  he  answered;  the  statement  that  the  vendor  had 
possession  since  1876  is  dealt  with,  and  it  is  pointed 
:  if  the  vendor  intends  to  make  a  title  by  possession 
lore  things  than  mere  possession  must  be  shewn;  it 
n  !-uggested,  "  without  prejudice,"  that  the  vendor 
put  the  land  under  the  Land  Titles  Act. 
jth  November  this  letter  was  replied  to,  and  in  the 
le  vendors  solicitor  says  his  client  refuses  to  go  *o 
'en!?e  whatever  in  procuring  any  additional  evidence 
fy  the  purchasers  as  to  his  title,  other  than  that  in 
e?ijiion.  An  early  answer  w^as  requested  as  to  whether 
?  the  vendors  had  would  be  accepted,  as  the  tenants 
n  notified  to  leave,  and  were  leaving,  and  that  if  the 
er*  would  not  accept  the  title  without  further  evi- 
;he  vendor    wished    to    relet   the    premises  to  other 

he  same  day  plaintiffs  called  upon  the  vendor's  solici- 
l  it  was  arranged  that  the  vendor  should  be  asked 
t  the  purchasers  and  their  solicitor  the  following 
Dn.  The  solicitor  for  the  vendor  advised  his  client 
equest,  and  he  came  in  the  next  morning  and  deter- 
rr  cancel  the  contracts.     Notice  was  accordingly  pre- 

'OL,  1%.  O.W.R.  NO.   11—38 
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pared  to  the  effect  that,  requisitions  having  Ix 
the  vendor  was  unable  or  unwilling  to  comply  \ 
by  rescinded  the  agreements.  This  was  ser 
purchasers'  solicitor,  and  the  deposits  that  h; 
were  repaid.  The  purchasers'  solicitor  refu 
the  money,  and  stated  to  the  vendor  and  his  s 
the  notice  was  served  upon  him,  that  there  w< 
tion  over  the  matter.  The  money  wa^  left  u 
and  when  closing  his  office  for  the  day  he  pi 
vault  and  it  remains  there  untouched. 

The  vendor,  I  find,  acted  in  good  faith ;  Ii 
proper  motive  in  attempting  to  rescind  the  coi 
advised  by  his  solicitor  that  the  expense  of  cc 
the  requisitions  would  amount  to  many  hundr< 
and  that,  even  then,  there  were  matters  he  eoi 
evidence  upon,  and  so  he  was  both  unable  anc 
comply  with  the  requisitions. 

The  purchai?ers  were  all  along  relying  upo 
property,  and  neitljer  they  nor  their  solicitor, 
as  is  pleaded,  "  discharged  "  the  defendant  froii 
unless  by  reason  of  what  took  place  defendant 
right  to  rescind. 

x\re  plaintiffs  entitled  to  specific  perform 

The  purchase   money   was   not    tendered, 
mortgage  back  in  the  Moses  case,  but  I  do  r 
material,  as  defendant  said  after  7th  Novem 
not  have  carried  out  the  sales,  no.  matter  if 
the  mortgage  had  been  tendered — he  relies  sc 
right  to  cancel. 

Counsel  for  plaintiffs  admitted  that  defer 
right  to  rescind  upon  receiving  and  considerin 
tions,  if  he  was  unable  or  unwilling  to  comp! 
but  contended  that  by  attempting  to  answer 
tions  he  lost  the  riglit  to  rescind,  and  could 
later  on.     .     .     . 

[l^eference  to  Tanner  v.  Smith,  10  Sim.  41 
Fiy  on  Specific  Performance.  4th  ed.,  sec.  lOo 
Titles,  3rd  ed..  p.  11);  Bowman  v.  Hyland.  .S 
Morley  v.  Cook,  2  Ha.  115 ;  Dart  on  Vendor  a 
nth  ed.,  p.  183.] 

Upon  these  authorities  I  am  compelled  to 
fendant's  risrht  to  rescind  these  contracts  was 
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iimications  both  written  and  oral  after  the  delivery  of 
equisitions  on  26th  October.  The  letter  of  the  30th 
with  the  objections,  or  some  of  them,  and  a  draft  con- 
ice  accompanied  that  letter.  The  letter  of  1st  Xovem- 
iquires  if  the  purchasers  are  prepared  to  accept  the  title 
is,  and  there  were  interviews  between  the  solicitors, 
lich  endeavours  were  made  to  get  the  matter  arranged, 
vendor  said  at  the  trial  that  when  he  first  read  the 
sitions  he  had  a  good  mind  to  cancel  the  contracts, 
was  the  time  for  him  to  act — his  right  arose  at  that 
In  re  Starr-Bowkett  Building  Society,  42  Ch.  D.  375. 
efendant  relied  upon  WooUatt  v.  Peggie,  15  App.  Cas. 
nd  upon  first  reading  it  seems  to  support  his  conten- 
but  I  think  the  decision  turned  upon  the  fact  that  the 
lasers  had  by  delay  and  the  course  taken  by  them  put 
t  of  their  power  to  say  that  the  vendor  had  waived  his 
to  rescind. 

;  was  argued  that,  as  the  contract  was  to  be  completed 
>th  October,  plaintiffs  were  too  late.  I  do  not  think  so. 
was  of  the  essence  of  the  "  offer  "  only,  and  the  letter 
th  October  shewed  that  time  was  not  regarded  by  the 
►r  as  material. 

efendant  pleaded  the  Statute  of  Frauds,  alleging  that 
ascription  of  the  lands  was  insufficient,  but  I  think  the 
Qce  clearly  shewed  that  there  was  nothing  in  that  con- 
►n.     .     .     . 

aintiff  in  each  case  is  entitled  to  specific  performance 
306ts.  If  the  parties  cannot  agree,  there  may  be  a  ref- 
j  to  the  Master  as  to  the  title,  in  which  event  the  cost^J 
h  reference  will  be  reserved. 


March  ^Ist,  1907. 
divisional  court. 
Re  miles. 

ConMruclion — llexiduarij  Bequest — **  Parties  Mentioned 
thu<  my  Will'' — Application  to  Beneficiaries  only — Per- 
8  Named  by  Way  of  Description  of  Beneficiaries — Exe- 
1T8 — Persons  Named  in  CodiciU, 

peal  by  the  official  guardian,  represontinir  certam 
■i  rlaiminir  a>i  beneficiaries  under  the  will  of  Robert 
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B.  Miles,  from  judgment  of  Falconbridge,  C.J. 
817,  upon  an  originating  motion  under  Con.  liul 
far  as  it  declared  that  persons  whose  names  wer 
in  the  will,  but  were  not  beneficiaries  there 
entitled  to  share  in  the  residue. 

M.  C.  Cameron,  for  the  appellant. 

M.  F.  Muir,  Brantford,  for  E.  A.  Miles  and  D 

J.  H.  Spence,  for  Ruth  Stewart. 

V.  A.  Sinclair,  Tilsonburg,  for  the  executors 

W.  S.  Brewster,  K.C.,  for  Joseph  W.  Porter. 

J.  M.  Godfrey,  for  Wellington  Walker. 

G.  F.  Mahon,  Woodstock,  for  the  Woodstock 

The  judgment  of  the  Court  (Meredith,  C.J 
J.,  Mabee,  J.),  was  delivered  by 

Meredith,  C.  J.: — The  will  of  the  testator 
less  than  ho  paragraphs,  and  by  it  devises  and  1 
made  to  various  persons  and  bodies.  The  only 
to  which  special  reference  need  be  made  are 
which  the  testator  gave  to  his  nephew,  Williai 
Miles,  what  is  described  as  "  my  share  of  the  € 
brother  Joseph  Miles,  deceased,  coming  to  m 
decease  of  Mary  Jane  Miles  (now  Mary  Jane  Phi 
ly  wife  of  the  said  Joseph  Miles,  deceased;"  p 
by  which  a  legacy  is  given  to  i'ae  testator's 
Alberta  Porter,  described  as  "  daughter  of  Will 
ick  Miles;"  paragraph  9,  which  directs  paymenl 
visee  mentioned  in  it  of  a  sum  of  money  to  Nelh 
described  as  "wife  of  Joseph  W.  Porter;"  pa 
wbich  directs  a  divisioii  of  the  proceeds  of  the  sa 
lot  between  Carle  Miles,  described  as  "  son  of  R( 
Miles,  deceased,"  and  Albert  Edward  Carle,  < 
"son  of  John  Carle,  deceased;"  paragraph  11, 
legacy  is  given  to  a  nephew,  Robert  Miles,  deseri 
of  George  ^files,  deceased ;''  paragraph:  21,  by  wli 
is  given  to  Robert  Henry  Miles,  described  as  " : 
^liles;"  paragraph  22,  by  which  a  legacy  is  give 
^liles,  described  as  "  daughter  of  Elliott  Miles ; 
39,  by  which  a  legacy  is  given  to  Edward  Harol 
scribed  as  "son  of  William  Little:"  paragraph  A 
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zmy  is  given  to  John  Empey  Little,  described  as  "  son 
ViJliam  Ldttle;"  paragraph  45,  which  is  as  follows:  "1 
['t  that  my  horse  and  harness  and  two  buggies  and  cut- 
)€  sold  to  pay  for  a  monument  in  case  one  shall  be  neces- 
;  in  case  no  monument  shall  be  necessary  or  my  execu- 
deem  it  unnecessar}%  the  last  above  mentioned  articlcji 
1  be  sold  by  public  auction  and  the  proceeds  of  such 

shall  be  distributed  among  the  poor  of  Tilsonburg;" 
tgraph  48,  by  which  a  legacy  is  given  to  the  Ontario  in- 
ite  for  the  education  and  instruction  of  the  deaf  and 
lb;  paragraph  49,  by  which  a  legacy  is  given  to  the 
ario  institution  for  the  education  and  instruction  of  the 
tl ;  paragraph  50,  by  which  a  legacy  is  given  to  the  hos- 
1  at  Woodstock  for  the  purpose  of  endowing  a  cot  to  be 

to  poor  or  needy  people;  paragraph  51,  by  which  a  leg- 
is  given  to  the  house  of  refuge  or  poor  house  at  Wood- 
It;  paragraph  52,  which  is  as  follows:  '*  1  direct  that  all 
rest  and  residue  of  my  estate,  botli  real  and  personal, 
1  be  converted  into  cash  by  my  executors  and  trustees 
inafter  named,  and  shall  after  the  payment  of  the  ex- 
^es  of  winding  up  my  estate  be  divided  share  and  share 
B  among  the  different  parties  mentioned  in  this  ray  will 

shall    be    living    at    the    time    of    the    winding-up  of 
estate;"  and  paragraph  55,  by  which  the  testator  ap- 
ted  William  Vivian,  William  Frederick  Miles,  and  Wash 
on  A.  Elliott,  executors  and  trustees  of  his  will. 

rhe  solution  of  the  questions  which  have  arisen  depends 
i  what  is  the  true  constructioi^  of  paragraph  52  of  tho 
which  I  have  quoted. 

t  h  necessary  to  a  proper  statement  of  the  facts  to  refer 
to  the  codicils  to  the  will — ^two  in  number,  dated  re- 
tively  30th  April,  1904,  and  18th  May,  1904.  By  the 
of  them  the  testator,  giving  as  his  reason  for  so  doing 
leath  of  Carle  Miles,  one  of  the  beneficiaries  mentiond 
iragraph  10  of  the  will,  bequeathed  the  amount  he  ha«i 
I  to  the  deceased  beneficiary  to  the  Baptist  church  at 
ord;  by  it  he  also  revoked  the  bequest  to  the  Ontario 
^te  for  the  education  of  the  deaf  and  dumb,  mentioned 
ragraph  48,  and  that  to  the  Woodstock  hospital,  men- 
d  in  paragraph  50  of  the  will,  and  directed  that  what 
>een  given  to  these  institutions  should  form  part  of  the 
ae  of  his  estate,  and  he  also  revoked  the  appointment 
ederick  William  Miles  as  executor. 
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The  only  provision  of  the  second  codicil  w! 
mentioned  is  the  direction  to  the  executors  to 
Josephine  Walker,  described  as  "  wife  of  Wei 
ker." 

The  Chief  Justice  did  not  feel  at  liberty  to 
what  he  said  was  the  plain  every-day  meaning 
''  mentioned  "  used  by  the  testator  in  paragr 
came  to  the  conclusion  that,  according  to  the  t 
tation  of  the  language  of  that  paragraph,  su 
provision  as  to  his  being  living  at  the  time  of 
up  of  the  estate,  every  person  whose  name  is  i 
the  will  or  in  either  codicil  is  entitled  to  a  shar 
due. 

I  am,  with  great  respect,  unable  to  agree  w 
elusion. 

It  is,  as  it  seems  to  me,  highly  improbable 
tator  intended  to  include  in  the  class  which 
under  the  provisions  of  paragraph  52,  persons 
he  had  mentioned  only  for  the  purpose  of  id( 
object  of  his  gifts,  and  the  fact  that  no  less  tli 
sons  (paragraphs  4,  5,  10,  and  11)  who  were  ( 
(K'.^crilnMl  as  deceased  are  ^'  mentioned  "  in  th( 
sense  which  is  given  by  the  Chief  Justice  to  the 
tioned '"  makes  it  reasonably  clear  that  the  tesi 
intend  to  include  among  those  who  were  to  shar 
due  persons  whose  names  were  mentioned  < 
purpose  of  the  identification  of  his  beneficiar 
in  my  view,  the  effect  .of  the  construction  a 
treat  the  word  "  mentioned ''  a«  the  equivalen 
names  are  mentioned,'^  which  I  venture  to  thir 
different  meaning.  If  such  a  meaning  as  that  g 
the  Chief  Justice  is  to  be  attributed  to  the 
tioned,"  the  result  would  follow  that  had  the  t( 
red  to  land  devised  by  him  as  having  been  pui 
A.B.,  or  as  being  bounded  on  one  side  by  the  h 
A.B.  would  have  been  included  in  the  class  i 
residue  is  given,  or  had  the  testator  declared  h 
not  giving  a  like  legacy  to  that  given  to  his  oi 
to  his  son  John,  that  John  had  been  an  undutiJ 
would  nevertheless  have  taken  an  interest  in 
or  had  the  testator  referred  to  his  horse  or  ca 
one  purchased  from  A.B.,  that  A.B.  must  be  in( 
class  to  which  the  residue  is  given.     In  popu 
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n  one  speaks  of  mentioning  a  person  in  a  will,  the  idea 
eyed  is  the  mentioning  of  the  person  by  making  some 
ision  for  him  in  the  will;  and  if  that  be  a  meaning  o£ 
th  the  words  used  by  the  testator  are  susceptible,  1 
I-  of  no  rule  of  construction  which  forbids  the  Court 
ig  that  meaning  to  them,  even  though  in  their  strict 
lary  grammatical  sense  they  would  bear  a  different 
Ding. 

t  \ri  to  be  observed,  too,  that  the  words  are  "  parti*^^ 
tioned/'  not  "persons  mentioned,''  and  why  may  not 
word  *^  parties  "  be  read  as  meaning  parties  to  the  will  ? 
t  is,  no  doubt,  an  incorrect  way  of  speaking  of  the  bene- 
ries  named  in  the  will,  but  it  does,  I  think,  no  violence 
be  language  by  interpreting  the  word  as  meaning  parties 
he  will,  in  the  sense  of  being  beneficiaries  under  its 
isions. 

Cpon  the  whole,  I  am  of  opinion  that  paragraph  52  does 
entitle  any  person  whose  name  is  mentioned  in  the  will 
ai  a  means  of  identifying  a  beneficiary,  to  share  in 
residue,  and  that  Joseph  W.  Porter,  Wellington  Walker, 
Mary  Jane  Miles  or  Philip,  are  not,  and  that  none  of 
n  is,  included  in  the  class  to  which  the  residuary  estate 
ven. 

rhere  is  a  further  reason  why  Wellingtou  Walker  is  not 
uded.  He  is  not  named  in  the  will,  but  only  in  the 
nd  codicil. 

rhe  persons  to  share  in  the  residue  are  ''  the  different 
ies  mentioned  in  this  my  will  .  .  ."  It  was  argued 
^Ir.  Godfrey  that  the  term  '*  this  my  will  "  was  »;om- 
ensive  enough  to  include  the  codicils,  and  that  the  will 
codicils  together  constituted  the  will  of  the  testator. 

Beference  to  Sherer  v.  Bishop,  4  Bro.  C.  C.  55;  Hen- 
{  V.  Overend,  1  Mer.  26;  Bonner  v.  Bonner,  13  Ves. 

Hall  v.  Seveme,  9  Sim.  515;  Early  v.  Benbow,  2  Coll. 

Gilooly  V.  Plunkett,  9  L.  R.  Jr.  324,  338.] 

n  my  opinion,  the  executors  and  trustees  are  not  '*  par- 
iientioned  in  this  my  will,'^  within  the  meaning  of  para- 
1  52,  and  an  additional  reason  for  holding  that  they 
lot  is  found,  I  think,  in  the  fact  that  it  is  the  executors 
Tustees  who  are  to  divide  the  residue  among  the  parties 
?<te^.     Had   it  been  intended  that  they  should  share 
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in  the  proceeds,  different  language  wqhW  hav 
I  think,  from  that  which  is  used,  which  seem 
that  those  who  were  to  receive  were  different  ] 
those  who  were  to  make  the  division. 

As  there  is  no  appeal  by  the  Woodstock  hos 
of  the  other  institutions  to  which  legacies  were 
will,  it  is  unnecessary  to  express  any  opinion  a 
they  are  included  in  the  class  to  which  the  r 
queathed. 

The  judgment  of  the  Chief  Justice  should, 
ion,  be  varied  by  substituting  for  the  1st  par 
the  following:  ^'  1.  This  Court  doth  order  and 
Joseph  W.  Porter,  Wellington  Walker,  and 
Philip  are  not,  and  that  none  of  them  is,  enti 
in  the  residuary  estate  of  the  testator  Kober 
and  by  striking  out  the  7th  paragraph  of  the 

The  costs  of  the  appeal  should  be  paid  out 
in  the  same  way  as  the  costs  of  the  motion  \ 
to  be  paid. 


Marcf 

DIVISIONAL  COURT. 

BOAKE  V.  COUPLAND. 

Sale  of  Goods  —  Rescission  of  Contract  —  Retur 
Action  for  Repayment  of  Price — Warranti 
Pleading — Amendmeni — New  Trial. 

Appeal  by  plaintiff  from  judgment  of  Mo 
Judge  of  the  County  Court  of  York,  dismissinj 
on  the  ground  that  plaintiff  had  failed  to  prov( 
able  agreement  for  rescission  of  his  contract 
of  a  horse  from  defendant,  and  that  upon  the 
was  no  issue  raised  or  relief  claimed  upon  br< 
ranty. 

Plaintiff  in  his  statement  of  claim  alleged 
from  the  defendant  of  a  horse  warranted  soui 
which  was  paid  on  84th  March,  190();  that  on 
^lay  the  horse  was  found  unsound;  that  next  d 
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rned  by  arrangement  with  defendant;  and  that  de- 
agreed  to  repay  to  plaintiff  at  once  the  price  of  tbe 
bieh  he  had  since  neglected  and  refused  to  do;  and 
claimed  $200  and  interest. 

is  plea  defendant  admitted  the  sale  to  and  pay- 
plaintiff  and  denied  the  absolute  warranty  of  sound- 
up  by  plaintiff  and  all  other  allegations  of  plaintiff. 

Ferguson,  for  plaintiff. 

llies,  for  defendants 

judgment  of  the  Court  (Mulock,  C.J.,  Anglin,  J., 
J-)j  w^8  delivered  by 

,IN,  J.: — The  evidence  of  both  plaintiff  and  defend- 
bliished,  and  the  learned  Judge  finds,  that,  while 
e  wa^  en  route  to  be  returned  to  defendant,  plain- 
lefendant  by  chance,  and  informed  him  that  he  had 
horj36  back  because  something  was  wrong  with  hi:^ 
hereupon  defendant  replied,  **  If  you  are  dissatis- 
the  horse  I  will  take  him  back  and  will  give  you 
Qey.*'  The  understanding  of  both  plaintiff  and  de- 
wa^  that  the  horse  should  be  returned  in  the  same 

L 

ince  was  given  on  behalf  of  defendant  that  very 
ifter  the  plaintiff  had  returned  the  horse  it  was 
be  lame.  This  fact  is  not  alleged  in  the  statement 
lue.  Notwithstanding  the  plaintiff's  denial  that 
p  became  lame  while  under  his  control,  the  trial 
jpears  to  assume  this  fact  against  him,  and  upon 
md  and  also  because,  in  his  opinion,  the  agreement 
i&sion  wa*s  without  consideration,  he  holds  that 
cannot  succeed  upon  it.  He  declined  to  allow 
to  proceed  in  the  alternative  for  relief  upon  breach 
nty. 

not  understand  the  Judge's  view  that  the  agreement 
esion  was  without  consideration.  The  return  of 
?  and  the  implied  undertaking  of  plaintiff  to  fore- 
ght  of  action  he  might  have  for  damages  for  breach 
nt^-  constitute,  in  my  opinion,  abundant  consider- 
support  defendant's  promise  to  repay  the  purchase 
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Then  as  to  the  alleged  lameness  of  the  ho; 
tliat  defendant  should  be  allowed  to  set  tha 
standing  his  failure  to  plead  it — it  was  for  the 
mine  whether  the  lameness  existed  in  fad 
whether  it  was  caused  by  anything  which  ha 
horse  while  in  the  control  of  plaintiff.  That  t 
properly  questions  to  leave  to  the  jury,  if  th 
rescission  were  otherwise  enforceable,  the  Jud 
part  of  his  remarks,  concedes. 

Then  as  to  plaintiff's  alternative  claim  fo 
breach  of  warranty,  upon  a  very  strict  reading 
nient  of  claim  plaintiff  does  not  in  terms  ask  i 
But  he  sets  up  the  warranty  and  its  breach,  j 
joins  issue  upon  the  former  allegation  though 
latter. 

In  one  place  the  Judge  says  that  plain 
shewn  the  warranty  ;^^  in  another,  that  "  if  the 
a  warranty  there  would  have  been  something  1 
there  would  have  been  a  conflict  of  evidence.' 

Plaintiff  certainly  swore  to  an  unqualifiei 
soundness,  and  was  corroborated  by  his  son  a: 
Botro-s. 


'^&fe^ 


In  these  circumstances,  it  would  have  been 
indulgence  to  have  allowed  plaintiff,  if  necess- 
his  pleading  by  fornially  claiming  in  the  alteri 
for  breach  of  warranty.  Such  an  amendment  ^ 
no  injury  on  account  of  surprise  or  otherwise 
But  counsel  for  plaintiff  does  not  seem  to  ha 
the  Judge,  rather  insisting,  as  indeed  he  di< 
his  pleadings  as  drawn  entitled  him  as  of  righ 
if  warranty  and  breach  thereof  should  be 
jury.    In  this  view  I  do  not  agree. 

Being  of  opinion  that  the  pleadings  sho 
amended  to  allow  of  the  alternative  claim  foi 
that  the  withdrawal  of  the  action  from  the  ji 
missal  by  the  Judge  upon  the  other  branch  of 
erroneous,  1  would  direct  that  the  judgmen 
and  a  new  trial  had.  Costs  of  the  former  tr 
appeal  should  be  costs  to  plaintiff  in  the  cai 
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WEEKLY   COURT. 

^  KICKEY  AND  TOWNSHIP  OF  MAKLBOROUGH. 

^iicipal  Corporations — Local  Option  By-law — Publication, 
/  By-law  in  Newspaper — Compliance  with  Statute — Dates 
f  Publication — Posting  Copies  of  By-law  in  Public  Places 
-Admission  of  Illegal  Votes — Irregularities — Result  not 
iffected — Motion   to  Qua.^h — Dismisml — Costs, 

lotion  by  one  Eickey  to  quash  a  local  option  ])y-law  ear- 
by  the  electors  of  the  township  of  Marlborough  on  7th 
lary  la.<t  upon  a  vote  of  213  for  and  132  against,  and 
sd  by  the  council. 

^  B.  Proctor,  Ottawa,  for  applicant. 

i.  S.  Henderson,  Ottawa,  for  the  township  corporation. 

ilABEE,  J. : — The  by-law  was  supported  by  a  majority  of 
ove  the  necessary  three-fifths. 

Perhaps  the  most  serious  attack  is  that  contained  in  the 
I  ground,  that  the  by-law  was  not  advertised  as  required 
ec.  338  of  3  Edw.  VII.  ch.  19,  which  requires  (sub-sec. 
tiat  the  day  **  fixed  for  taking  the  votes  shall  not  be  less 
3  nor  more  than  5  weeks  after  the  first  publication  of 
proposed  by-law ;^^  and  (sub-sec.  2)  "the  publication 
.  .  .  be  continued  in  at  least  one  number  of  such 
r  each  week  for  3  successive  weeks;"  and  (sub-sec.  3) 
^nded  to  each  copy  so  published  .  .  .  shall  be  a 
e  signed  by  the  clerk  .  .  .  stating  the  date  of  first 
cation     .     .     ." 

he  by-law  was  first  published  on  27th  November,  but 
:h  December  the  council  by  resolution  declared  this 
■egularity,  and  resolved  to  publish  it  on  Tuesday  11th 
nber,  and  once  a  week  for  2  successive  weeks  there- 
The  paper  selected  was  *'  The  Twice  a  Week  Citizen,'' 
bed  on  Tuesdays  and  Fridays.  The  first  publication 
ot  made  in  the  issue  of  Tuesday  11th  December,  but 
issue  of  Friday  14th  December,  and  thereafter  in  the 
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ibsues  of  Tuesday  the  18th  and  25th  Decei 
notice  signed   by  the  cl^rk  pursuant  to  sul 
11th  December  as  the  date  of  the  first -publ 
contended  that  the  week  of  first  publication  b( 
the  14th,  and  not  Monday  the  10th;  that 
ended  on  the  21st,  the  second  on  the  28th, 
on    4th    January,    1907;    so    that    there  we 
tions  during  the  first  week  .and  none  during 
I  do  not  think  the  error  in  advertising  on  2 
and  its  abandonment  affect  the  matter:  Re 
Village  of  Grimsby,  12  0.  L.  R.  211,  7  0.  W 
W.  R.  81.    Xor  do  I  think  the  wrong  date  o 
tion  given  in  the  certificate  of  the  clerk  is  fat 

[Hall  V.  South  Xorfolk,  8  Man.  L.  R.  430 
and  explained.] 

Regarding  the  14th  December  as  the  date 
cation,  the  day  fixed  for  taking  the  votes 
than  3  nor  more  than  5  weeks  after  sue 
.  .  .  The  provision  is  not  that  it  shall  be 
3  weeks,  but  that  it  shall  appear  in  one  nu 
paper  each  week  for  3  weeks;  it  did  appear  in 
the  week  in  which  the  14th  fell,  for  the  weel^ 
18th  fell,  for  the  week  in  which  the  25th  f 
different  dates  were  in  three  successive  we 
this  was  a  compliance  with  the  Act.  Had  1 
different  conclusion.  Re  Robinson  and  Village 
8  0.  W.  R.  689,  9  0.  W.  R.  273,  where  it  seemi 
held  that  a  strict  compliance  with  the  Act  as 
is  not  a  condition  precedent,  and  is  only  to 
where  the  result  may  have  been  affected,  w 
have  stood  in  the  applicant's  way. 

The  applicant  alleges  that  copies  of  the  by 
put  up  at  4  or  more  of  the  most  public  places 
ship:  sub-sec.  2  of  sec.  338.  Upon  the  argum 
this  matter  was  left  in  an  unsatisfactory  stat( 
sion  was  given  to  file  additional  material,  and 
clerk  has  filed  a  supplemental  affidavit,  and  hi 
examined  upon  it,  and  the  point  is  still  left  i; 
doubtful  position.  In  the  clerk's  affidavit,  sw 
argument,  he  says  he  personally  posted  n< 
Molakoff  P.  0.,  Pierce's  Corners,  and  at  the 
Marlborough:  that  these  are  3  of  the  most  pu 
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i?hip;  and  that  he  handed  the  fourth  copy  to  George 
I  member  of  the  council,  to  be  posted  up.  When 
}s6-eiamined  he  states  that  he  did  not  personally 
he  copy  at  Molakoff  P.  0.,  nor  was  he  present  whe^i 
iJoue,  t)ut  that,  as  far  as  he  knows,  his  daughter 
(f  did  not  hand  a  copy  to  Powell,  and  is  not  able  to 
her  he  mailed  it  to  him,  or  if  so  when.  Mr.  Powell 
his  affidavit  that  on  14th  December  he  received 
clerk  the  copy  with  the  request  that  he  post  it  up 
f  the  most  public  places  in  his  section,  and  that  he 
describing  the  place  of  posting.  No  notice  was 
I  Burritt's  Kapids,  a  villaga  situate  partly  in  the 
K  and  I  should  have  thought  that  one  of  the  places 
1  a  notice  should  have  been  published,  but  it  is 
le  upon  the  material  here  to  sit  in  review  of  the 
^n^i  arrived  at  by  the  clerk  and  one  of  the  coun- 
i  to  \rhat  were  the  most  public  places.  Attempt 
!^eein>i  to  have  been  made  to  comply  with  the  di»'- 
if  the  statute  upon  this  point,  and  I  am  unable 
wm  not  complied  with. 

aest  !?erious  ground  is  the  admission  of  illegal  votes, 
erial  shews  that  William  Ormerod  had  no  right  to 
i^  drill htful  if  Brinton,  Poole,  Smith,  and  Bennett 
g;  but,  even  assuming  that  these  o  votes  were  ille- 

should  ^be  deducted  from  the  213  supporters  of 
Lw,  iytiU  it  was  carried.  It  was  contended  that  10 
lllot^^  should  be  counted  in  estimating  the  number 
pou  tlie  by-law  to  ascertain  if  it  had  the  three-fifths 
,     I  do  not  think  so,  and  have  no  reason  to  change 

I  ex]>ressed  in  Ke  Cleary  and  Township  of  Nepean, 
R,  406j  upon  this  point.  One  ballot  was  excluded, 
\  marked  against  the  by-law,  because  the  deputy 
otten  to  initial  it.  I  think  this  should  count  in  the 
ing  ui)on  the  by-law,  and  that  343  votes  were  polled 
[)f  342^  but  this  makes  no  difference  in  the  result. 

r  irregularities,  and  very  many  of  them,  appear  'n 
eedings*  The  council  omitted  to  appoint  poll  clerks, 
are  now  required  to  do  under  the  amendments  to 

of  3  Edw.  VII.  ch.  19,  by  5  Edw.  YII.  ch.  22,  sec. 

Edw.  YII.  ch.  34,  sec.  5;  no  scrutineer  against  the 
ras  appointed  in  No.  1;  some  of  the  deputies  ap- 
<]id  not  act,  and  one  acted  without  being  properly 
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appointed.  The  township  clerk,  who  was  retui 
acted  as  one  of  the  deputies,  which  was  highly  ii 
Be  Pickett  and  Township  of  Wainfleet,  28  0.  B 
persons  were  improperly  allowed  in  the  polling 
in  the  ballot  compartments;  and  other  omissioi 
to  refer  to.  Personally,  I  think  the  Courts  sh 
more  strict  compliance  with  the  statutory  i 
when  by-laws  of  this  character  are  submitted 
vote.  If  the  legislature  lays  down  a  mode  of  p 
tended  to  be  followed,  I  am  of  opinion  that,  not 
the  saving  clause  in  the  statute,  a  far  too  lax 
grown  up,  and  the  cases  have  gone  much  too  fa 
ing  by-laws  where  little,  if  any,  attention  has  b 
the  local  officers  to  the  statutory  preliminaries, 
this  has  only  promoted  and  encouraged  non-ob€ 
the  plain  provisions  that  the  legislature  intends 
observed.  I  for  one  shall  be  glad  when  th« 
commences  to  swing  back,  and  this  disregard  oi 
alities  by  municipal  clerks  and  councils  will  C( 
the  approval  of  the  Court. 

In  dismissing  this  motion,  I  refuse  the  respo 
as  the  attack  was  invited  by  the  course  taken  1 
(il  and  clerk. 


Falconbridge,  C.J.  March 

WEEKLY  COURT. 

Ke  yofxg. 

11/7/ — CondrucUon — Legacy  lo  Charitable  lihsllluf 
tainiy  as  to  Object  —  Division  amomf  InM 
Similar  Names  —  Eesiduary  Bequest  —  Fa 
definite  ness — Trustees — Compensation, 

Motion  by  executors  under  Rule  938  for  ore 
construction  of  will  of  Robert  Young,  late  of  \ 
of  EI  ma,  in  the  county  of  Perth.  One  quest  ic 
the  disposition  of  a  letracy  to  the  Home  or  In 
tlie  Aired  and  Infirm,  Toronto,  of  $400.  there 
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I  in  Toronto  of  that  name,  though  there  were  sev- 
ilarly  named.  The  will  also  contained  a  provision 
after  certain  legacies,  expenses,  and  bequests  were 
heirs  could  be  found  for  the  remainder  of  the  estate, 
?utors  were  to  divide  and  give  it  to  any  needful  and 
institution  or  institutions,  or  any  needy  and  worthy 
al  or  individuals,  as  they  should  think  best,  and  the 
rs,  being  in  doubt  whether  they  had  the  right  to 
their  discretion  in  the  selection  of  beneficiaries  ot 
;s  or  classes  mentioned,  asked  the  opinion  of  the 
B  to  this,  and  also  a^  to  whether  they  were  entitled 
isual  allowance  to  trustees  for  their  care,  pains,  and 
in  investing,  realizing,  and  paying  over  the  moneys 
jstate,  beyond  the  sum  of  $100  bequeathed  to  them 
testator. 

'..  Spence,  for  executors. 

.  Small,  for  Church  Home  for  Aged. 

!.  Ferguson,  for  House  of  Providence. 

.  Cassels,  for  Old  Folks'  Home. 

ley  Denison,  for  Toronto  House  of  Industry. 

1  Cameron,  for  the  Infants'  Home. 

CONBRIDGE,  C.J.  I — Following  Ke  Graham  (Meredith, 
;th  July,,  190-1),  1  direct  that  the  sum  of  $400  be- 
d  to  the  Home  or  Institution  for  the  Aged  and  In- 
oronto,  be  divided  among  the  5  charities  represented 
the  Court,  viz.,  the  4  mentioned  above  and  also  the 
)  Industrial  Refuge  and  Aged  Men's  and  Women's 

:o  the  residue,  there  is  no  general  trust  for  charity 
the  whole  fund,  and  no  general  charitable  intent 
^d;  the  terms  of  the  will  are  indefinite,  and  there  is 
lite  object  of  .the  trust,  and  the  case  is  covered  by 
V.  Attorney-General,  [1899]  A.  C.  30!«;  Jarman,  5th 
170,  1:3  et  seq.,  209,  210.  In  re  Huyck.  10  0.  L.  K. 
).  W.  R.  794,  ()  O.  \V.  R.  112.  is  quite  distino:uishal)l<'; 

executors  as  trustees  cannot  take  absolutely,  and  the 
must  devolve  on  the  next  of  kin  as  undisposed  of. 
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Declaration  that  the  trustees  are  entitled  t 
L'onipensation  over  and  above  the  sum  of  $100 
to  them. 

Costs  to  all  parties  out  of  estate. 
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IX.  TORONTO,  APRIL  4*   1907.  No.  12 

rwRioHT,  Master.  March  25th,  1907. 

CHA^&IBERS. 

ADIAN  OIL  AND  WASTE  SAVING  MACHINE  CO. 
V.  TORONTO  SUBURBAN  R.  W.  CO. 

\e — Motion  to  Change — County  Court  Action — rrepun- 
derance  of  Convenience — Witnesses. 

[otion  by  defendants  to  transfer  action  from  County 
t  of  Leeds  and  Grenville  to  County  Court  of  York,  so 
the  action  might  be  tried  at  Toronto. 

.  B.  Henderson,  for  defendants. 
.  L.  Hoyles,  for  plaintiffs. 

FIB  Master: — Plaintiffs  allege  that  defendants  bought 
LV  last  a  machine  on  30  days'  trial,  which  was  accepted 
as  not  been  paid  for.  The  statement  of  defence  denies 
sale  and  delivery,  and  further  sets  up  the  17th  section 
I  Statute  of  Frauds. 
ifendants^  manager  deposes  that  the  negotiations  on 

plaintiffs  must  rely  took  place  between  himself  and 
ifFs'  agent,  who  lives  in  Toronto,  and  that  no  other  evi- 

on  this  point  is  possible. 

>  then  says  that  defendants  cannot  safely  proceed  to 

vithout  at  least  8  witnesses,  all  living  at  or  near  To- 

But  it  is  not  said  what  they  are  to  be  called  to  prove, 

there  any  issue  raised  in  the  statement  of  defence  of 
Lchine  having  failed  to  give  satisfaction  or  the  like. 
.  IX-  o.w.F.  NO.  12  -89 
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Plaintiflfs'  manager  does  not  contradict  th 
defendants'  affidavit^  but  asserts  what  the  sti 
fence  itself  says,  that  the  chief  ground  of  defe 
tute  of  Frauds.  He  then  says  that  defendan 
no  more  witnesses  than  the  plaintiffs,  whose 
at  Brockville,  but  does  not  say  what  this  will 
the  Statute  of  Frauds  is  the  substantial  defei 
can  be  no  ground  for  transferring  the  action, 
quires  a  stronger  and  clearer  case  than  whei 
asked  to  have  the  place  of  trial  changed  in 
action. 

If  defendants'  manager  and  plaintiffs'  ag€ 
here,  and  are  the  only  necessary  witnesses, 
manager  at  least  would  require  to  be  present,  a] 
then  be  no  preponderance  of  convenience.  If  i 
is  open  to  defendants  on  the  pleadings,  then  tl 
to  shew  what  their  8  witnesses  are  going  to  ] 
way  of  deciding  if  plaintiffs  will  not  require  s 
how  many,  witnesses  on  their  behalf. 

The  whole  material  is  meagre  and  unsatisfa 
indicated.  It  does  not  appear  whether  the  ma 
sent  back  or  where  it  is  now.  For  all  that  is 
pleadings,  defendants  may  still  have  it,  or  it  i 
returned  to  plaintiffs,  or  be  lying  in  some  fi 
sold  for  unclaimed  goods. 

If,  however,  the  real  issue  is  that  on  the  Stal 
the  silence  on  other  points  is  easily  understoo<3 

Assuming  this  to  be  the  case,  the  motion 
missed  with  costs  in  the  cause  to  plaintiffs. 


Cartwrigiit^  Mastkk.  Mabc 

CHAMBERS. 

WADE  V.  ELLIOTT. 

Venue — Motion  to  Change — Preponderance  of 
Witn  esses — Expense — Terms. 

Motion  by  defendant  Elliott  to  change  veniK 
to  Col)ourg. 

J.  H.  Spenee,  for  applicant. 
A.  C.  McMiistor,  for  plaintiff. 
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iB  Ma8T£K: — The  statement  of  claim  alleges  thai  de- 
Qts  reside  in  the  county  of  NorthumK'iland,  and  that 
ansactions  complained  of  also  took  place  there.  Plain- 
is  assignee  for  benefit  of  the  creditors  of  defendant 
inrater,  is  seeking  to  set  aside  a  chattel  and  a  land  mort- 
^ven  by  Drinkwater  to  his  co-defendant  as  being  f raudu- 
ind  void  against  the  other  creditors.  The  defendant 
t  swearB  that  he  will  require  "at  least  12  witnesses," 
sideDt  at  or  near  Cobourg.  These  include  the  local 
rar  of  the  High  Court  of  Justice,  the  registrar  of  deeds, 
cal  Jiianager  of  the  Dominion  Bank,  and  the  assessor  of 
wnsbip  of  Haldimand.  The  others  are  said  to  be  farm- 
that  township,  who  are  very  busy  at  this  time  of  year. 
dant  Elliott  offers  to  admit  the  execution  by  his  co- 
laot  of  the  assignment  for  the  benefit  of  creditors  on 
ovember,  1906. 

lie  affidavit  is  supplemented  by  one  of  the  solicitor,  who 
hat  it  will  be  necessary  to  have  the  originals  of  the 
ment  and  of  the  chattel  mortgage  produced  at  the  trial, 
Ibo  the  a:!5essor  of  the  township  of  Haldimand  to  prove 
ilue  of  the  farm  in  question.  He  states  that  7  other 
Mies  will  be  necessary,  all  living  in  the  township  of  Hal- 
id^  and  he  gives  their  names.  He  also  speaks  of  2  or  3 
as  well  as  himself,  being  perhaps  necessary  also, 
timtfff'a  affidavit  states  that  he  has  no  documentary  evi- 
to  pro\e  that  the  creditors  were  pressing  defendant 
water  for  payment,  and  that  he  will  be  obliged  to  call 
creditors  to  at  least  the  number  of  5  and  perhaps  more 
rther  investigation,  and  that  they  are  all  resident  in 
to.  He  offers  to  allow  certified  copies  of  the  docu- 
of  record  and  of  the  entries  in  the  bank  books  to  be 
^  evidence.  He  also  says  that  the  books  of  the  other 
f>Ts  will  liave  to  be  used  to  prove  his  case  at  the  trial. 
tii!,  his  employee  who  assisted  in  taking  the  stock  of 
solvent  and  had  several  interviews  with  him,  and  5  other 
ises  at  least,  will,  therefore,  be  material  in  the  view  of 
iff  and  his  solicitor. 

:fendant  Elliott's  solicitor  has  replied  to  this,  insisting 
t  will  be  necessary  to  have  the  original  documents  on 
odiieed,  as  well  as  the  original  bank  books  at  Cobourg, 
be  local  manager  to  explain  the  same  and  other  matters 
je  in  the  action. 

is  impossible  to  know  beforehand  how  far  these  state- 
i  will  be  verified  at  the  trial.     Of  necessity  many  of 
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them  are  made  at  the  time  in  perfectly  good  fa 
it  turns  out  that  both  sides  have  been  unduly 
and  have  given  the  utmost  limit  of  what  they 
Under  these  circumstances^  it  is  the  safer  cou 
that  each  party  knows  his  own  case,  and  not  s 
cide  how  things  may  turn  out  at  the  trial. 

In  the  present  case  the  defendant  deposes  t( 
(and  his  solicitor  suggests  the  possibility  of  S 
Plaintiff  deposes  to  at  least  6  witnesses^  and  als 
possibility  of  more  after  he  has  made  further  : 
insolvent's  creditors.  Assuming  that  defendai 
more  witnescses  than  plaintiff,  the  expense  wil 
than  $40,  allowing  for  two  days  and  conduct  r 

This  does  not  seem  enough  to  establish  the 
ponderance.  If  the  case  was  sent  down  to  Col 
tings,  it  might  not  be  tried  at  once,  as  it  woulc 
until  the  jury  was  dismissed  if  any  jury  case 
If,  for  any  reason,  the  case  was  not  heard,  the 
be  a  motion  to  bring  it,  back,  as  Cobourg  non-ju 
on  3rd  June. 

The  motion,  therefore,  fails,  but  the  extra 
trial  ai  Toronto  (if  any  such  should  be  shew 
defendant  in  any  event. 

The  personal  attendance  of  the  officials  will 
sary,  nor  is  it  at  all  usual.  Apart  from  this,  tl 
of  wituesses  cannot  be  considered. 


Clutk^  J.  Makci 

TRIAL. 

MONTGOMERY  v.  EYAN. 

RYAlSr  V.  BAXK  OF  MONTREAL  AND  MO: 

Banks  and  Banl-ing — Overdrawn  Customer's  A 
missojy  Note — Collateral  Securities — Tran, 
Party — Breach  of  Bank  Act  by  Allowing  I 
Sale  of  Customer's  Account — Bate  of  In\ 
ment — Compounded  Interest  at  7  per  Cent. 
Dismissal  of  Action  by  Transferee  of  Note  t 
— Damages  in  Cross-action, 

Tlie  first-mentioned  action  was  brought  by  J 
gomery  against  Peter  Ryan  to  recover  $18,785".2 
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>  per  cent,  from  16th  July,  1906,  upon  a  promissory  note, 
ed  16th  November,  1905,  payable  on  demand,  fOr  $17,240 
li  interest  at  6  per  cent,  until  paid,  made  by  Peter  Ryan 
he  Bank  of  Montreal,  and  transferred  to  Montgomery  by 
bank  with  certain  collaterals  pledged  by  Ryan  to  secure 
account  with  the  bank. 

Ryan  by  his  defence  to  this  action  denied  indebtedness 
[  alleged  that  the  note  had  been  paid  by  collections  made 
the  bank,  in  respect  of  which  credit  had  been  given  in  part 
^;  that  the  bank  held  as  collateral  a  claim  against  the 
icroft  Wiater  Electric  and  Improvement  Co.,  upon  which 

bank  received  judgment  for  $3,325.60  and  costs  of  ac- 
1,  which  had  been  paid,  amounting  in  all  to  $3,775.31; 
t  the  bank  made  other  collections  from  collaterals,  and 
►ngly  debited  Ryan  with  certain  alleged  costs,  and  illegally 
rged  interest,  discount,  and  compound  interest  against 
i;  and  he  counterclaimed  for  $12,500. 
The  second  action  was  brought  by  Ryan  against  the  bank 

Montgomery  in  respect  of  the  same  transactions.  By 
statement  of  claim  Ryan  alleged  that  for  many  years  he 

a  custon>er  of  the  bank;  that  in  July  or  August,  1906, 
bank  daimed  a  balance  of  $12,789.24  as  due  upon  the 
missory  note  sued  upon  in  the  first  action;  that  the  bank 
iL-^'  made  overcharges  and  neglected  to  give  credits  to 
n  (as  alleged  by  him  in  the  first  action)  colluded  and 
jpired  with  Montgomery  against  Ryan  to  maintain  this 
[al  and  wrongful  condition  of  the  account,  and  prevented 
u  from  obtaining  a  just  and  proper  account,  so  as  to 
)k  the  bank  to  wrongfully  recover  the  $12,789.24;  that 
itgomery  was  actuated  by  malicious  motives,  of  which  the 
Ic  were  well  aware,  and  the  bank,  in  order  to  promote  their 

wrongful  purposes  and  objects  and  the  wrongful  and 
icious  purpose  of  Montgomery,  assigned  and  transferred 
us  account  as  a  customer  of  the  bank  and  the  amount  of 
indebtedness  then  alleged  to  be  due,  and  received  therefor 
000,  for  the  purpose  of  enabling  Montgomery  to  attempt 
€cover  from  Ryan  the  said  $12,789.24  as  a  pretended 
nee  due  on  the  account  and  upon  the  note,  and  as  a  part 
ich  transaction  assigned  and  transferred  all  the  securities 
iteral  to  the  account;  that  the  bank  wrongfully  and  ille- 
r  exposed  to  Montgomery  the  account  and  dealings  and 
sactions  by  Ryan  as  a  customer  of  the  bank,  in  order  to 
t  their  wrongful  purposes  and  to  promote  the  combina- 
and  collusion  between  the  bank  and  Montgomery;  that 
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the  bank  entered  into  a  covenant  of  indenmii 
gomery  at  the  time  of  such  transfer;  that  Mont^ 
proceedings  to  be  taken  against  Ryan  for  thu  n 
alleged  balance^  Montgomery  being  throughout 
the  bank;  that  the  bank  charged  an  excessive  ra 
that  the  bank  and  Montgomery  intended  to  atte 
upon  the  securities,  and  threatened  the  sale 
thereof;  that  Byan  had  demanded  a  full  ^d  t 
m  detail  of  his  account  with  the  bank,  which 
fused;  and  that  the  bank  were  negligent  in  b 
tions  upon  the  securities. 

Ryan's  claim  was  for  an  account;  a  declarj 
chargcb  of  interest  and  compound  interest  wer€ 
set  aside  and  cancel  the  transfer  of  the  accoui 
ties;  for  a  statement  of  all  securities  held  for 
strain  the  bank  and  Montgomery  from  furthei 
or  dealing  with  the  securities;  for  a  declarat 
wrongful,  illegal,  and  collusive  acts  by  and  beti 
ond  Montgomery  and  others  as  against  Ryan; 
000  damages. 

The  bank  denied  all  charges  of  fraud  or  oi 
conduct,  and  alleged  that  on  16th  November,  II 
dered  a  statement  to  Ryan  shewing  the  balance 
account  at  that  time  of  $17,240,  which  he  a( 
correct,  and  therefore  gave  the  note  referred 
bank  held  collateral  securities  for  Ryan,  whic 
with  under  his  direct  instructions;  that  among 
ties  were  certain  promissory  notes  of  the  Ashci 
which  the  bank  brought  an  action,  at  Ryan's  re< 
ish  Columbia;  that  that  action  was  defended, 
came  on  for  trial  one  John  Shields,  chairmai 
croft  Co.,  offered  to  consent  to  judgment  in 
bank,  and  to  take  an  assignment  of  the  claim 
against  Ryan,  and  all  the  securities,  including 
held  as  collateral  thereto;  that  the  bank  sceei 
and  on  16th  July,  1906,  an  agreement  was  mad 
bank  and  Montgomery,  as  the  nominee  of  Shi 
the  bank,  in  consideration  of  $12,789.24,  transfc 
gomery  the  Ryan  account,  amounting  then  t 
and  assigned  and  transferred  to  Montgomery 
securities;  that  the  bank  received  the  sum  mei 
the  full  consideration  mentioned  in  the  ass 
transferred  and  handed  over  to  Montgomery  th 
the  collateral  securities  held  by  the  bank;  that 
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rge  illegal  rates  of  interest,  and  did  not  refuse  an 
;  that  if  an  account  should  be  ordered,  it  should  be 
to  6  years ;  that  at  the  time  of  the  assignment  Kyan 
tly  and  truly  indebted  to  the  bank  in  $12,789.24  in 
of  the  note,  and  payment  thereof  had  been  demanded 
need, 

itgoinery  denied  all  charges  of  improper  conduct,  and 
that  he  was  acting  as  agent  of  the  bank.  He  claimed 
he  assignment  of  16th  July  and  upon  the  note  in- 
:o  him,  of  which  he  claimed  to  be  the  purchaser  with- 
ice,  and  claimed  the  balance  upon  the  note,  less 
collectetl.  He  alleged  further  that  among  the  se- 
giveu  by  Ryan  was  a  certain  mortgage  of  the  Metro- 
Soap  Co.  for  $10,000,  dated  28th  January,  1904; 
■an  had  never  executed  an  assignment  thereof  for 
tioTi,  and  had  refused  to  do  so;  that  among  the  securi- 
-e  also  eiTtain  debentures  of  the  Cape  Breton  Ex- 

0  C!o.  for  $2,500  each,  registered  in  the  name  of 
nd  that  he  had  not  transferred  these  securities  so  as 
e  Monfgoniery  or  the  bank  to  be  registered  as  owner 
and  had  refused  to  do;  and  by  way  of  counterclaim 

nicry  asked  damages  for  such  refusal  and  an  injunc- 
itraining  Ryan  from  incumbering  or  dealing  with 
curities,  and  a  mandatory  order  for  assignment  there- 

eply,  Ryan,  l)esides  joining  issue,  alleged  that  the  pro- 
notr  was  not  intended  to  represent  the  actual  in- 
e?fi,  and  that  the  attempted  acfs  of  the  bank  shewed 
eir  arts  were  wholly  unauthorized,  irregular,  and 
il  and  fraudulent  as  against  Ryan,  and  that  they  had 

1  with  Shields  and  Montgomery  to  ruin  Ryan,  and 
ir  wrongful  acts  estopped  them  from  alleging  any  in- 
E^s  to  either  of  them  by  Ryan. 

lillar,  for  Montgomery. 

I.  VVatPon,  K.C.,  and  N.  Sinclair,  for  Ryan. 

',  Shepley,  K.C.,  for  the  Bank  of  Montreal. 

rE,  J. : — The  evidence  in  part  was  ver}-  contradictory, 
n  the  correspondence  and  documents  the  main  facts 
eientjy  clear. 

n  had  an  account  with  the  bank  since  1895;  the  ac- 
lewa  large  transactions,  the  monthly  deposits  varying 
0,000  to  over  $100,000.     Hypothecation  was  made  of 
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various  securities  to  the  bank  as  collateral  to 
future  advances.     At  the  end  of  each  montl 

I  through  his  duly  appointed  attorney,  the  n 

and  acknowledged  the  correctness  of  the  aceo 
way.  I  lind  that  the  account  was  not  exa 
himself  or  his  attorney,  and  that  he  was  not  i 
to  time  what  rate  of  interest  was  being  eharg 
On  16th  July,  1906,  Eyan  gave  a  demi 
bank  for  $17,240  with  interest  until  paid  at  6 

J  amount  represented  the  balance  due  the  bai 

advances,  as  ap[)earcd  in  Ryan's  account,  a 

terest  at  7  per  cent,  and  compounded  month 

Among  the  securities  held  as  collateral  I 

I  the  Ashcroft  note,  upon  which  I  find  Ryan  h 

I  full  face  value  in  cash.     The  bank,  pressing 

i  Ryan's  request  put  this  note  in  suit  in  Bi 

The  action  was  defended,  and  one  John  S 
been  interested  with  Ryan  in  mills  and  timbe 
ish  Columbia,  was  exceedingly  anxious  to  pi 
being  recovered  upon  this  note  against  the  j 
dispute  had  arisen  between  Ryan  and  Shieldi 
certain  sale  made  of  timber  limits  and  mills 
umbia.     The  uncontradicted  evidence  shews 

i  advanced  some  $197,000  to  the  Ashcroft  Co., 

Shields  were  interested  as  stockholders.     A  s 

1  the  entire  interest  of  the  Ashcroft  Co.  for 

Fowler  and  his  associates,  of  which  sum  $1'3 
paid  to  the  vendors  and  the  balance  of  $50,00 
Fowler  and  his  associates  who  had  conducted 
for  the  sale.  So  that  the  actual  purchase 
$175,000.  nie  $145,000  that  Ryan  receive<3 
pay?nent  of  debts,  leaving  unpaid  a  larj 
Ryan,  and  the  Ashcroft  notes  in  the  hands 
paid.  A  dispute  had  arisen  in  regard  to  ano 
between  Shields  and  Ryan,  in  which  Shields 
was  entitled  to  receive  some  $20,000  from  '. 
alleged  that  Shields  was  largely  indebted  to  h 
of  this  dispute  were  not  further  disclosed. 

When  the  transaction  for  the  sale  of  th 
perty  came  to  be  completed,  Shields  controll 

,  and  refused  to  convey  to  Fowler  and  his  aa 

Lad  been  paid  the  $20,000.  If  judgment  ha 
and  execution  placed  in  the  sheriflPs  hands 
croft  notes,  the  amount  thereof  might  have 
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:  bank.  Shields  and  Fowler,  therefore,  were  interested 
lu  different  motives  in  preventing  judgment  being  obtained 
llie  Ashcroft  notes:  Shields  because. he  had  not  been  paid 
^  $20,000;  and  Fowler  because  he  was  interested  in  pre- 
iting  an  execution  against  property  for  which  he  had  in 
oie  or  in  part  paid.  Under  these  conditions  negotiations 
niiienced  between  Shields  and  the  bank  to  purchase  the 
an  i^ecurities.  At  first  it  was  desired  to  purchase  only 
i  jiid^^ment  to  be  obtained  against  the  Ashcroft  Co. ;  but  the 
ik  refused  to  sell  part,  and  insisted  upon  Shields  taking 
T  the  entire  account  and  the  securities  collateral  thereto, 
is  envied  in  an  agreement  with  Shields,  for  whom  Mont- 
nery  was  acting  at  this  stage — Montgomery  being  the 
mnee  of  Shields.  The  agreement  in  the  form  of  a  letter, 
ieli  was  accepted,  is  as  follows : — 

"  Toronto,  January  18th,  1906. 
.  D.  Montgomery,  Esq. 
"^  D^ar  Sir :  Bank  of  Montreal  v.  Ashcroft. 
'^  As  I  understand,  the  verbal  arrangement  made  with  you 
?  afternoon  on  behalf  of  the  defendants  herein,  in  respect 
the  action  which  will  come  up  for  trial  at  the  sittings  of 
Court  in  Vancouver,  B.C.,  on  the  23rd  instant,  is  as 
ows  :— 

'*  1.  -Tudgraent  to  be  entered  for  the  plaintiffs  for  full 
mnt  of  their  claim  and  costs  of  action,  by  consent. 
"  2.  No  execution  or  attachment  to  be  issued  until  the  ex- 
it ion  of  30  days  after  the  23rd  instant. 
'  3.  I  am  to  telegraph  instructions  in  i  .cordance  here- 
to Mr.  Stuart  Henderson,  the  solicitor  for  the  plaintiffs 
he  rocord,  and  you  are  to  telegraph  to  Mr.  Murphy,  the 
ndan  t«'  solicitor  on  the  record,  to  consent  to  the  judgment 
rdLngly. 

'  4.  Provided  the  bank  are  the  holders  of  or  control  the 
Judgment,  they  will  assign  it  to  Mr.  John  Shields  or 
lominee  on  payment  of  the  amount  thereof  at  any  time 
re  the  expiration  of  the  30  days,  and  such  judgment  shall 
be  otherwise  assigned  in  the  meantime  except  to  Peter 
L  or  his  nominee. 

5,  In  the  event  of  Mr.  Shields  paying  off  the  whole  of 
tank's  claim  against  Mr.  Peter  Ryan  at  any  time  within 
JO  days,  while  the  bank  holds  the  same,  the  bank  will 
Q  the  claim  to  him  or  his  nominee,  and  all  collateral 
ities  held  by  the  bank  therefor. 

"  Yours  truly,  Crombie.  WJorrell,  &  Gwynne." 
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There  was  a  delay  in  carrying  out  this  arranj 
apparently  Shields  was  not  able  to  pay  the  money, 
ment  was  made  on  18th  January,  1906,  and  a  few 
after  Fowler  came  to  Toronto,  had  an  interview  i^ 
pnd  finally  arranged  an  appointment  with  Shi 
office  of  Mr.  Worrell,  solicitor  for  the  bank,  who 
with  the  negotiations  which  resulted  in  the  trai 
meeting  took  place  on  26th  January,  1906.  Wli 
arrangement  was  made,  it  was  understood  that  F< 
take  the  place  of  Shields,  advance  the  money,  an 
the  Byan  account  with  the  collateral  securities.  F 
evidence  denied  that  he  was  acting  in  harmony  i» 
and  said  that  on  26th  January  he  did  not  knoi» 
of  the  negotiations  between  Shields  and  the  bai 
was  evidently  in  error  with  reference  to  this,  and 
fact  that  he  had  knowledge  of  what  had  been  do 
otce  to  the  agreement  between  Shields  and  the 
Montgomery  was  to  be  the  alter  ego  of  Shields  ii 
action,  and  that  when  Shields  was  not  able  to  \ 
money,  the  parties  arranged  to  carry  out  the  i 
ment  that  had  existed  between  Shields  and  the  I 
name  of  Montgomery  acting  as  trustee  and  in  \ 
Fowler.  Although  the  pleadings  declare  that  ] 
v/as  acting  for  Shields,  as  a  matter  of  fact  thi 
to  prevent  Fowler's  name  appearing.  Fowler  did 
a^  he  says,  to  have  Ryan  know  that  he  was  ac 
premises,  but  the  evidence  was  perfectly  clear, 
Fowlei*  and  Montgomery  and  the  documents,  tha 
ery  merely  acted  as  his  trustee.     .     .     . 

The  bank  held  a  balance  against  Ryan  overdue 
collaterals,  which  I  find  were  more  than  sufficien 
the  claim.  Shields  and  Fowler  from  different  mol 
tt»  obtain  these  collaterals,  to  use  as  a  lever  or 
Ryan  in  a  way  to  compel  him  to  pay  the  $20,000  wl 
claimed,  and  in  order  to  secure  the  title  to  the  pro 
Fowler  had  bought.  The  bank  at  this  time  w( 
for  payment,  and  some  ill  feeling  seems  to  have 
tween  Ryan  and  the  bank  manager  over  the  accoi 
events,  it  was  said  that  Ryan  refused  to  again  vis 
The  ]>ank  refused  to  sell  the  securities  piecen 
find  as  a  fact  that  they  were  offered  payment  o 
against  the  Ashcroft  Co.  in  full,  and  refused  i 
upon  receiving  the  full  amount  of  the  account  ai 
ring  the  whole  account  and  all  the  securities. 
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IS  kept  iu  ignorance  of  what  was  being  done;  that  he 

a  notice^  unsigned^  sent  by  the  bank  s  solicitors,  but 
;  find  til  at  the  further  notice  was  ever  received.  .  . 
'urther  that  the  demand  note  was  past  due  at  the 
:he  alleged  transfer.  I  also  find  that  the  note  is  made 
larges  which  include  interest  at  7  per  cent,  and  com- 
iiterest,  and  I  further  find  that  the  bank  never  stipu- 
th  Evan  for  the  payment  of  7  per  cent,  interest. 

formal  agreement  dated  16th  July,  1906,  made  in 
c^  of  the  letter  above  referred  to,  recites  that  the 
mtion  of  the  Kyan  securities  to  the  bank  was  for 
:  of  big  then  present  and  future  liabilities,  subject  to 
IS  thereof.  It  refers  to  the  recovery  of  the  judgment 
bank  against  the  Ashcroft  Co.,  and  recites:  "And 

it  was  agreed  at  the  said  date  that  proceedings  in 
la^t  mentioned  action  should  be  stayed  on  the  assignee 
to  the  aB^ignors  the  full  amount  of  the  assignors' 
Taiuftt  the  said  Ryan  and  taking  an  assignment  of 

claim  and  of  all  securities  held  as  collateral  there- 
t  further  recites  that  the  amount  owing  in  respect 
aid  da  ill!  at  this  date  is  $12,789.24,  and  that  the  as- 
liold  as  security  therefor  the  securities  set  out  in  the 

thereto:  **And  whereas  the  said  assignee  has  this 
I  to  tlie  assignors  the  sum  of  $12,789.24 ;  now  there- 
s  indenture  witnesseth  that  in  consideration  of  the 
1  and  of  the  payment  to  the  said  assignors  of  the  said 
$12,789.24  of  lawful  money  of  Canada  (the  receipt 
is  hereby  acknowledged),  the  said  assignors  do  hereby 
ti'anefer,  and  set  over  unto  the  said  assignee,  his 
^^  admini.'itrators,  and  assigns,  all  the  said  sum  of 
24  now  owing  by  the  said  Peter  Ryan  as  aforesaid, 

with  all  moneys  that  may  hereafter  become  due  or 
a  respect  thereof  and  the  full  benefit  of  all  powers 
eiifoTeement  of  payment  thereof/* 
ill  be  noticed  that  the  demand  note  is  not  specially 
ed,  nor  is  it  referred  to  in  this  document.  It  then 
.  with  a  general  assignment  of  the  collateral  securities 

intent  that  the  said  assignee  shall  take  and  assume 
tioii  of  the  said  assignors  in  respect  of  the  said  in- 
^se  and  of  the  said  collateral  securities,**  subject  to 
i«i  and  condition  set  out  in  the  letters  of  hypothecation 

rights  and  equity  of  redemption  of  the  said  Peter 
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The  bank  then  covenants  that  the  said  sum 
not  paid,  and  that  the  bank  has  done  nothing 
said  Peter  Kyan  has  been  released  or  discharg 
and  then  proceeds  as  follows :  "  And  that  they  ( 
will  at  all  times  hereafter  at  the  request  of,  but 
charges,  costs,  and  expenses  of  the  assignee, 
exhibit  the  books  of  account  and  other  evidence 
ness  and  entries,  and  furnish  copies  thereof,  re 
collateral  security,  for  the  purpose  of  establist 
and  for  the  purpose  of  the  enforcement  of  the  ( 
specting  such  assigned  premises  as  may  be  i 
quired."  Then  follows  the  covenant  of  indemni 
of  the  assignee. 

Under  the  original  oflEer  and  acceptance  it  wi 
there  was  a  time  limit.  This  was  extended 
and,  the  fidl  transaction  not  being  completed, 
sisted  upon  payment  of  the  judgment,  and  the 
gomery  gave  his  cheque  to  the  solicitor  of  the 
amount  of  the  Ashcroft  judgment,  and  the  soli 
same  until  the  transaction  was  finally  carrie 
Montgomery  gave  his-  cheque  to  the  bank  for  t] 
including  the  amount  of  the  judgment;  wherei 
July,  the  bank's  solicitor,  by  cheque,  repaid  Mc 
amount  received  from  him,  $3,773.31,  being  tl 
the  Ashcroft  judgment. 

I  find  further  that  this  judgment  was  neve 
debtor,  that  is,  the  Ashcroft  Company,  but  th 
vvas  paid  by  Montgomery,  through  moneys  place< 
by  Fowler,  and  that  when  the  Ashcroft  judgni 
in  the  first  instance  by  Montgomery  it  was  u 
tween  him  and  the  bank's  solicitor  that  upon  t 
being  fully  carried  out  this  amount  should  b< 
Montgomery. 

On  16th  July,  1906,  Montgomery  gave  his  < 
Dominion  Bank  to  the  bank's  solicitor,  Mr. 
$12,789.24.  This  cheque  was  indorsed  over  to 
Montreal,  and  thereupon  it  was  stamped  pa 
ments  appear  on  the  bank  of  the  note  shewing 
ceipts  upon  the  note,  and  also  $12,200  appears  i 
the  note.  Afterwards,  and,  as  the  assistant  ma 
Oh  the  same  day,  the  words  "cancelled  in  err 
dorsed  on  the  note  by  the  assistant  managei 
itself  does  not  appear  to  have  passed  into  the  ha 
gomery  until  about  the  time  the  action  was  bro 
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If  one  is  to  judge  from  what  took  place  at  the  time,  it 
id  appear  that  the  bank  regarded  the  note  as  paid^  and 
;  neither  party  regarded  it  as  material  to  the  transaction 
f  entered  into  by  the  agreement  of  16th  July,  1906.  The 
J  not  being  mentioned  in  that  agreement,  it  would  appear 
;  the  parties  did  not  consider  a  transfer  material,  and  I 
inclined  to  think  it  was  an  afterthought  on  the  part  of 
itgomery's  solicitor  to  demand  the  note  as  the  most  conven- 

way  of  recovering  the  balance  of  the  account  from  Ryan. 
8  view  reconciles  all  the  evidence.    It  was  collateral  securi- 

that  Shields  and  Fowler  desired,  and  the  question  of  the 
isferring  of  the  note,  I  think,  never  was  considered,  and 
id  as  a  fact  that  when  the  negotiations  were  closed  and  the 
ley  pdd,  Montgomery  accepted  and  received  the  assigii- 
it  of  the  account  and  the  collateral  securities,  and  did  not 

for  or  receive  the  promissory  note  sued  on;  and  I  find 
;  at  the  time  the  bank  assumed  to  transfer  the  note  there 

nothing  due  to  the  bank  upon  the  note,  so  far  as  the 
k  was  concerned,  the  bank  having  received  their  entire 
m  by  the  assignment  of  the  account  and  the  collateral 
irities  as  above  mentioned.    I  think,  however,  that  under 

agreement,  although  the  note  was  not  mentioned  and 
)ably  not  thought  of,  its  terms  are  broad  enough  to  entitlo 
itgomery  to  call  for  its  delivery.  I  refer  to  the  clause 
he  agreement  which  provides  "that  they  (the  assignors) 

upon  request    ...     do,  perform,  and  execute  every 

deed,  and  further  assurance  necessary  to  enable  the  said 
piee,  etc.,  to  enforce  the  full  performance  of  the  obliga- 
8  respecting  the  hereby  assigned  premies."  In  other 
Is,  that  Montgomery  having  purchased  the  account  and 
iterals,  and  this  account  being  at  the  time  covered  by 
demand  note,  he  had  the  right  from  his  position  to  call 
the  demand  note  as  an  act  to  be  done  by  the  assignors  as 
rther  acknowledgment  and  assurance  of  the  account,  and 

it  is  by  virtue  of  the  agreement  that  he  was  entitled  to 

transfer,  and  not  otherwise,  and  that,  if  the  agreement 
Id  fail,  his  right  to  a  transfer  of  the  note  would  neces- 
y  fail  with  it. 

find  further  as  a  fact  that  the  bank  furnished  copies 
le  securities  and  submitted  the  account  of  Eyan  to  the 
?ction  of  Montgomery  and  his  solicitor,  and  that,  with 
lank's  knowledge,  the  money  was  attempted  to  be  raised 
ransferring  the  entire  account  and  the  securities  to  the 
c  of  Hamilton,  and  I  find  that  not  only  did  they  permit 
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inspection  of  Ryan's  account,  but  their  coi 
further  inspection  was  the  foundation  of  the  t 
cut  which  the  assignee,  Montgomery,  would  pi 
carried  out  the  purchase. 

The  points  for  decision  on  this  branch  o 
this  somewhat  complicated  statement  of  fact^ 

1.  Have  the  bank  been  guilty  of  a  breac 
the  Bank  Act? 

2.  If  so,  does  such  breach  invalidate  the  wi 

3.  Having  regard  to  the  manner  in  which 
ceived,  does  it  preclude  Montgomery  from 
the  note? 

4.  Is  Byan  entitled  to  damages  for  the  alk 
him  by  breach  of  the  Bank  Act  in  permittinj 
be  inspected  and  sold? 

Section  46  of  the  Bank  Act  of  1890  is  a 
Inspection  of  books: — ^the  books,  correspond! 
of  the  bank  shall,  at  all  times,  be  subject  tc 
of  the  directors,  but  no  person  who  is  not  a  < 
allowed  to  inspect  the  account  of  any  perse 
the  bank/' 

In  Re  Chatham  Banner  Co.,  Bank  of  1 
2  0.  L.  R.  672,  Street,  J.,  suggests  "  that  the 
clause  probably  was  to  do  away  with  the  righi 
holder  in  the  bank,  as  a  quasi-partner,  migli 
asserted  of  inspecting  the  accounts  of  a  ban] 
II  was  held  in  that  case  that  the  clause  do< 
bank  to  refuse  to  disclose  its  transactions  witl 
tcmers,  when  the  propriety  of  those  transactioi 
in  a  court  of  law  between  the  bank  and  anoth( 
attacks  them  and  shews  good  cause  for  requiri 
tion  he  seeks.  This  clause  was  first  made  a  p 
Act  of  1871  (34  Vict.  ch.  5,  sec.  37). 

It  seems  probable  that  the  clause  was  intrc 
rest  the  doubt  as  to  the  law  as  it  stood  prio 
ment.  In  Tassul  v.  Cooper,  9  C.  B.  509,  Mau 
doubt  as  to  whether  there  was  any  such  duty 
bank,  while  in  Foster  v.  Bank  of  London,  ; 
it  was  held  that  an  action  lay  for  this  breach 
IFandy  v.  Veasey,  L.  R.  3  Ex.  107,  Byles,  J., 
that  a  bank  might  make  such  a  disclosure 
occasion. 

In  the  present  case  inspection  was  allow 
of  selling  the  account,  and  on  the  sale  of  the  a 
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enanted  to  allow  future  inspection.  The  question,  there- 
jj  resolves  itself  into  this :  Had  the  bank  a  right  to  allow 
pection  with  a  view  of  selling,  and  having  sold  to  allow 
pection  to  the  purchaser?  And  is  an  agreement  for  sale 
itaining  such  covenant  valid  so  as  to  pass  the  account? 
e  right  of  inspection  was  insisted  upon  by  the  purchaser 
I  granted  by  the  bank.  If  the  bank  had  no  right  to  allow 
pection^  is  that  part  of  the  agreement  valid,  and  the 
u^e  only  invalid  which  allows  inspection? 

It  is  against  the  policy  of  the  law  that  any  person  who  is 
;  a  director  should  be  allowed  to  inspect  the  account  of 
J  one  dealing  with  the  bank,  and,  this  being  so,  any  agree- 
Qt  whicli  caiTies  with  it  the  right  to  inspect  is  in  direct 
itraveution  of  the  Bank  Act.  Indeed  I  do  not  well  see 
V  any  atHJount  could  be  sold  without  inspection,  and  if  that 
?o,  a  bank  has  no  right  to  sell  a  customer's  account  as  such. 
e  evidence  shews  that  the  present  case  is  unprecedented  so 

as  the  Bank  of  Montreal  is  concerned. 
It  is  difficult  to  imagine  anything  more  likely  to  shake 
>Iic  confidence  in  our  banks  than  the  knowledge  that  cus- 
lers'  accoimts  are  open  to  inspection  and  sale.  Great  in- 
tiee  might  be  done  by  exposing  the  private  affairs  of  a 
toraer  and  selling  his  account  to  an  avowed  enemy  or  one 
>  desired  to  use  his  information  as  a  "  lever "  for  private 
s,  as  was  admitted  in  this  case.  Having  regard  to  the 
\  standing  of  the  Bank  of  Montreal,  it  is  almost  incredible 
t  they  should  so  disregard  their  duty  to  their  customer. 
As  I  have  pointed  out,  the  transfer  of  the  account,  col- 
raU,  and  note  was  under  this  illegal  contract.  Mont- 
ery  Iiad  no  other  title  except  that  which  he  received  under 

contract,  made  in  direct  violation  of  the  law:  Bensley 
k^gnold,  5  B.  &  Aid.  340. 

i  think  the  whole  agreement  is  void,  because  there  is  one 
re  eoniiideration,  viz.,  the  sum  paid  for  what  Montgom- 
was  to  receive.  He  bargained  for  an  assignment  and  in- 
tian  of  the  account,  and,  assuming  that  he  was  entitled 
aim  a  delivery  of  the  note,  it  also  was  under  the  agree- 
L 
Iven  supposing  that  the  assignment  of  the  account  was 

and  the  agreement  to  allow  inspection  illegal,  one  sum 
id  for  both,  and  the  whole  contract  is  void :  Hopkins  v. 
?ott,  4  C.  B.  578;  Alexander  v.  Owen,  1  T.  R.  227. 

will  deal  now  with  the  question  of  interest.  .  .  . 
sreBce  to  Dawes  v.  Pinner,  2  Camp.  48G  note;  Page  v. 
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Broom,  4  CI.  &  Fin.  436;  Mosse  v.  Solt,  32  J 
carty  v.  Latouche,  1  B.  &  B.  428;  Ex  p.  Be 
Bamum  v.  Turnbull,  13  U.  C.  K.  277.] 

In  the  present  case  to  keep  the  account  u] 
system  would  be  to  allow  7  per  cent,  con 
would  be  more  than  the  legal  bank  rate  of 

From  the  cases  cited  it  would  seem  tl 
stipulate  for  compound  interest,  or  such  an 
be  implied  from  the  course  of  dealing,  but  in 
it  be  done  so  as  to  allow  the  bank  to  recover  i 
beyond  what  the  law  allows.     .     .     . 

[Reference  to  sec.  80  of  the  Bank  Act,  p 
higher  rate  than  7  per  cent,  shall  be  recover 

I  find  that  there  was  no  stipulation  or 
interest.  There  was  an  entry  in  the  disco 
bank,  under  Ryan's  name,  shewing  that  he  ^ 
7  per  cent.,  but  it  was  not  suggested  that  h< 
of  such  entry.  There  is  a  contradiction  as  tc 
when  it  came  to  his  knowledge  that  he  wa 
7  per  cent.  Ryan  says  the  manager  promised 
that  is,  reduce  it  to  the  legal  rate.  The  as 
who  was  present,  says  that  only  referred  to  tht 
If  the  higher  rate  of  interest  had  been  sti 
properly  charged,  there  was  no  consideratio 
duction,  and  the  promise  was  a  mere  nudi 
interest  was  illegally  charged,  there  is  no  evi 
agreed  to  pay  this  past  overcharge. 

The  question,  therefore,  is  reduced  to 
having  in  fact  charged  7  per  cent,  compo 
bound  by  the  monthly  receipts  given  for  the 
slips  read  as  follows:  "Toronto,  1  Feb., 
confirm  the  statement  of  my  account  with  th 
tieal,  Toronto,  to  30  Jan.,  1904,  as  contai 
book,  and  acknowledge  receipt  of  all  chequ 
to  same  date.     Peter  Ryan,  per  K.  O.'Keefc 

I  do  not  think  this  confirmation  amounts 
edgment  that  he  will  pay  any  rate  of  inter 
charged.  It  may  be  prima  facie  evidence  oj 
of  the  account,  but  it  surely  would  not  i 
error,  much  less  illegal  charges,  if  there  be  su 
of  Montreal,  11  0.  L.  R.  595,  599,  7  0.  W. 

Here  the  bank  seek  to  charge  7  per  ce 
monthly.  I  take  the  meaning  of  the  statut 
bank  may  stipulate  for  7  per  cent.,  and  in 
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tj  express  or  implied,  the  legal  rate  of  interest  for  the 
pplies,     1  fiud  that  there  was  no  contract  with  Ryan 
h  rate.     .     .     . 
^fereiice  to  lioyal  Canadian  Bank  v.  Shaw,  21  C.  P. 

ier  sec.  HO  the  bank  have  a  right  to  receive  and  take 

mce  7  per  cent.    That  is  a  different  thing  from  com- 

ng  njonthly  at  7  per  cent,  on  the  balance.     I  find 

lority  for  that. 

,  Shepley  argued  that  at  all  events  Eyan  had  acquiesced 

i  was  dotii',  and  cited  Williamson  v.  Williamson,  L.  R. 

H2^  but  ill  that  case  the  charges  were  explained  to  his 

aiid  no  objection  made. 

CroBv^hill  V.  Bower,  32  Beav.  86,  it  was  expressly  agreed 

lu  rale  of  interest  should  be  5  per  cent,  per  annum, 

D  tustoni  was  to  compound  at  the  end  of  the  year,  and 

u  allowerL     I  do  not  think  sec.  80  permits  the  bank 

rge  7   per  cent,  compounded  monthly.     That  would 

!t  bt!  eliar^iiig  more  than  7  per  cent.    This  is  what  the 

mvT  astjinued  to  do,  and  not  being  within  the  limit 

I  bv  ^oi\  hSO,  it  is  illegal,  whether  agreed  to  or  not: 

Canadian  Bank  v.  Shaw,  supra. 

plying  these  findings  to  the  respective  actions.     .     .     . 

jmery  v,  Ryan  should  be  dismissed  with  costs,  and  the 

Tlairii  m  that  action  dismissed  without  costs. 

Ryan  v.  Bank  of  Montreal  it  was  agreed  that  I  should 

tlie  damages  for  the  wrongful  inspection  of  Ryan's 

L  if  ^o  foinid. 

link  Ryan  suffered  substantial  damage.     It  was  urged 

Watson   that  Ryan  wa^  entitled  to  recover  the  full 
■  f  the  seenrities,  $26,000.     .     .     . 
got  V.  (Sibley,  15  C.  B.  N.  S.  701,  distinguished.] 

Watson's  contention  I  do  not  think  tenable,  because 
I  am  riglit  in  the  view  I  take,  there  was  no  conversion, 
^,pa&?ed  by  the  assignment,  and  (2)  a  claim  for  con- 

of  securities  could  not  fall  under  this  claim  for  dam- 

*ference  to  iCayne  on  Damages,  7th  ed.,  p.  8 ;  Rolin  v. 
a,  14  C.  B.  595;  Lorios  v.  Gurety,  L.  R.  5  C.  P.  346; 
a  V,  Bank  of  England,  18  Times  L.  R.  339.] 
the  present  case  there  were  special  circumstances,  al- 
ndicated,  why  Ryan's  account  ought  not  to  have  been 
*d,  having  regard  to  the  business  relations  and  enmity 

t.,  tX     O.W.R    NO.  12—40 
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existing  between  the  parties.     Wihat  his  peeun] 
be  is  as  yet  uncertain.    Even  if  Ryan  justly  ow€ 
amount  claimed  by  him,  and  the  disclosure 
Shields  to  obtain  payment,  that  is  no  excuse  o] 
the  bank:  see  Foster  v.  Bank  of  London,  3  F. 

After  the  best  consideration  I  have  been  abl 
branch  of  the  case,  I  think  $1,000  would  be 
sum,  and  I  assess  the  damages  at  that  amount 

Eyan  to  have  judgment  declaring  wrongful 
void  the  agreement  for  the  transfer  of  the  accou 
and  note  in  question.  Beference  to  the  Maste 
account  of  the  amount  due  the  bank  at  the  Icj 
or  5  per  cent. ;  no  compoimd  interest  to  be  alloM 
have  credit  for  all  payments  made  on  the  securi 
the  bank,  their  solicitors,  or  Montgomery.  B 
credit  for  the  full  amount  of  the  Ashcroft  ju 
and  costs  received  by  the  bank,  and  an  account 
ties  received  by  the  bank  from  plaintiff  and  pa 
thereon.  Judgment  for  Ryan  for  $1,000  with  c^ 
up  to  and  inclusive  of  judgment.  Further  d 
costs  reserved. 


March 

divisional  court. 

DIXON  V.  GARBUTT. 

Particulars  —  Counterclaim  —  Alternative    Clai 

Meruit. 

Appeal  by  plaintiff  from  order  of  Falcon 
ante  509,  dismissing  appeal  by  plaintiff  from  or( 
1*^.  Chambers  refusing  to  direct  defendant  to  gv 
of  an  alternative  claim  upon  a  quantum  merii 
defendant  by  way  of  counterclaim. 

W.  Laidlaw,  K.C.,  for  plaintiff. 
W.  E.  Middleton,  for  defendant. 

The  Court  (Mulock,  C.J.,  Anglin,  J.,  Cl 
missed  the  appeal  with  costs;  but  ordered,  on  e 
feiidant,  that  tlie  amount  of  defendant's  clai 
(juantiiin  iiieniit  be  inserted  in  the  order,  and,  il 
to  by  plaintiff,  should  be  the  subject  of  a  referei 
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REDITH,  C.J. 


March  26th,  1907. 


WEEKLY  COURT. 


Ee  PELLETT. 

'/  —  Construction  —  Devise — Heirs  of  Brother — Heirs  of 
Wife— Will  of  Wife— Will  of  Brother— Trust— Conversion 
— Power  of  Appointment  —  Exercise  by  Will  —  Implied 
Oift — Distribution  of  Estate. 

Origmating  motion  under  Con.  Eule  938  for  the  deter- 
lation  of  questions  arising  upon  the  will  of  Friend  Pellett, 
ed  5th  September,  1887,  and  the  will  of  Emily  Jane  Pel- 
,  dated  13th  September,  1899. 

6.  M.  Vance,  Shelbume,  for  the  executors. 

C.  A.  Moss,  for  Albert  John  Mason  and  Edna  Lillian 

[nes. 

W.  R.  Cavell,  for  the  devisees  of  James  Pellett. 

B.  F.  Justin,  Brampton,  for  Ellen  Sophia  Hall. 

M.  C.  Cameron,  for  heirs-at-law  of  Emily  Jane  Pellett. 

Meredith,  C.J. : — Friend  Pellett  was  the  owner  of  the 

three-quarters  of  the  south  half  of  lot  19  in  the  2nd 
session  (old  survey)  of  the  township  of  Melancthon,  which 
levised  to  his  wife  Emily  Jane  Pellett  for  her  life,  and 
►y  his  ^411  provided  for  the  disposition  of  this  land  after 
death  by  the  following  provisions  of  his  will : — 

After  her  death  I  authorize  and  empower  my  execu- 
to  sell  my  real  estate,  and,  after  paying  all  necessary  and 

expenses,  to  pay  over  one-half  of  the  proceeds  of  real 
e  sale  to  my  brother  James  Pellett,  or  his  heirs,  and 
►ther  half  of  said  proceeds  to  the  heirs  of  my  wife,  as  may 
irected  in  her  will/' 

4th.  If  at  any  time  during  the  lifetime  of  my  wife, 
If  and  either  one  of  my  executors  should  deem  it  best 
?r  interest  and  more  likely  to  conduce  to  her  comfort 
convenience  to  sell  the  real  estate  before  mentioned,  I 
>y  empower  them  to  do  so,  in  which  case  the  proceeds  of 
sale  shall  be  divided  as  follows,  viz.,  one-half  shall  be 
over  to  my  wife  and  the  other  half  shall  bo  de])osited  in 
irtered  bank  or  invested  in  first  class  securities  as  may 


Digitized  by 


Googk 


588 


THE  OyTARIO  WEEKLY  REPORT 


be  deemed  best  by  my  executors;  the  interest 
shall  be  paid  to  my  wife  either  yearly  or  halJ 
may  desire^  but  the  principal  sum  shall  rema 
sliall  at  her  death  become  the  property  of  my 
Pellett,  or  his  heirs." 

By  her  will,  Emily  Jane  Pellett  devised  t 
Mason  one-third  of  what  is  described  as  "  mi 
real  estate  being  composed  of  the  east  half  of  t 
lot  number  19  in  the  2nd  concession  (old  surve} 
ship  of  Melancthon  .  .  .,"  to  Ellen  Sophia 
of  the  same  share  described  in  the  same  way, 
Lillian  Haines  one-third  of  the  same  share  dc 
same  way,  in  case  and  when  she  should  attain 
years,  with  a  gift  over,  if  she  die  before  attf 
of  21  years,  to  Albert  John  Mason  and  Eller 
in  equal  shares. 

Emily  Jane  Pellett  died  on  21st  March,  1 
and  without  leaving  any  lineal  descendants,  b 
surviving  6  sisters,  and  5  children  of  a  decease 
Haines. 

She  also  left  surviving  her  5  children — of  vr 
lian  Haines  is  one — of  William  Haines,  a  son  c 
sister,  Annie  Haines. 

James  Pellett  died  on  26th  October,  1904, 
will,  dated  20th  December,  1900,  devised  one  ui 
quarters  of  the  interest  in  the  lands  devised 
will  of  Friend  Pellett,  to  Emily  Pellett,  no^ 
eighth  of  that  interest  to  Jane  Chadwick,  and 
one-eighth  to  Sarah  Copeland. 

It  does  not  appear  upon  the  material  befoi 
conditions  upon  which  the  power  of  sale  ment 
graph  4  of  the  will  of  Friend  Pellett  was  to  co 
ever  happened,  though  there  appear  to  have  bee 
between  Emily  Jane  Pellett  and  Albert  Jam 
the  sale  of  the  Melancthon  property  to  him. 

The  first  question  to  be  determined  is  as  t< 
the  provisions  of  the  will  of  Friend  Pellett 
quoted. 

The  effect  is,  in  my  opinion,  that  Emily  Jai 
an  estate  for  life  in  the  whole  of  the  Melanct 
that  a  trust  was  created  for  the  sale  of  the  pi 
CNccutors  upon  the  determination  of  that  es 
the  division  of  the  proceeds  of  the  sale  as  di 
will;  that  this  trust  operated  as  a  conversion 
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rievson  v.  Kirsopp,  2  Keen  653 ;  Barrett  v.  Baskerfield,  11 
?av.  526;  Nickisson  v.  Cockill,  3  DeG.  J.  &  S.  622;  Re 
)oke*8  Contract,  4  Ch.  D.  454;  that  one-half  of  the  pro- 
eds  of  the  sale  passed  to  those  persons  who  at  the  death 

Emily  Jane  Pellett  were  her  heirs  at  law,  with  power  to 
T  to  direct  by  will  what  shares  they  should  take ;  and  that, 

default  of  appointment  by  her,  and  so  far  as  any  appoint- 
ent  should  not  extend,  the  heirs  at  law  take  the  fund  as  per- 
nalty  under  an  implied  gift  to  them,  in  the  event  of  the 
►wer  not  being  exercised:  Farwell  on  Powers,  2nd  ed.,  p. 
16  et  seq.,  472  et  seq. 

The  will  of  Emily  Jane  Pellett  operated  as  a  valid 
ercise  by  her  of  the  power  of  appointment  as  to  the  share 

the  Melancthon  property  which  she  gave  to  Ellen  Sophia 
all  (one-third  of  the  undivided  half) ;  but  not  as  to  the 
pointment  in  favour  of  Albert  John  Mason  and  Edna  Lil- 
in  Haines,  neither  of  whom  was  an  object  of  the  power. 

The  appointment  in  favour  of  Mason  and  Ellen  Sophia 
all,  in  the  event  of  Edna  Lillian  Haines  dying  under  21, 

in  my  opinion,  inoperative.  It  was  only  that  which  Edna 
llian  Haines  was  intended  to  take  in  the  event  of  her 
taining  21  which  was  to  go  over,  and,  as  the  devise  to  her 

inoperative,  the  gift  over,  in  my  opinioQ,  fell  with  it. 

it  were  otherwise,  Ellen  Sophia  Hall  only  would  have 
ken,  as  Mason  was,  as  I  have  said,  not  an  object  of  the 
iwer. 

So  much  of  the  fund  over  which  Emily  Jane  Pellett  had 
e  power  of  appointment  as  was  not  validly  appointed  passed 

her  heirs  under  the  implied  gift,  in  default  of  appoint- 
?nt:  Farwell  on  Powers,  2nd  ed.,  p.  312,  and  cases  there 
ed. 

The  children  of  William  Haines  take  nothing,  as  they  are 
t  heirs  of  Emily  Jane  Pellett,  there  being  no  representa- 
•n  of  collaterals  beyond  brothers'  and  sisters'  children. 

The  result  is  that  there  will  be  a  declaration  and  judgment 
it  upon  the  true  construction  of  the  wills  of  Friend  Pel- 
t  and  Emily  Jane  Pellett,  in  the  events  that  have  hap- 
aed,  Emily  Pellett  (daughter  of  James  Pellett)  is  entitled 

three-eighths  and  Jane  Chadwick  and  Sarah  Copeland 
aughters  of  James  Pellett)  are  each  entitled  to  one-six- 
nth  of  the  proceeds  of  the  sale  of  the  Melancthon  property, 
i  that  of  the  remaining  one-half  of  the  proceeds  of  the 
?,  Ellen  Sophia  Hall  is  entitled  to  one-third,  and  that 

remaining  two-thirds  is  divisible  between  the  6  surviv- 
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ing  sisters  of  Emily  Jane  Pellett  and  the  5  sur^ 
len  of  Annie  Haines,  her  deceased  sister;  each  of  1 
sisters  being  entitled  to  one-seventh  of  the  twc 
the  surviving  children  of  the  deceased  sister  to  tl 
one-seventh  thereof  equally  between  them. 

The  costs  of  all  parties  will  be  paid  out  of  i 
Friend  Pellett,  and  the  executors  are  to  be  enti 
costs  between  solicitor  and  client. 


MacMahon,  J.  March 

TRIAL. 

FOSTER  V.  TORONTO  ELECTRIC  LIG] 

Nuisance — Clanging  of  Heavy  Gate — Jarring  i7« 
ing — Disturbance  of  Inmates — Damages— 01 
Highway — Erection  of  Fence — Disputed  Bou 
— Evidence — Possession  —  Counterclaim — Ho 
over  upon  Adjoining  Land — Injury  to  Fence 
Projecting  Eaves — Easement — Prescription, 

Action  for  damages  and  an  injunction  in  res 
pass  and  injury  to  plaintiff's  house  and  land.  ( 
for  damages  for  injury  to  defendants'  properi 
plaintiff's. 

F.  J.  Roche,  for  plaintiff. 
J.  S.  Lundy,  for  defendants. 

MacMahon,  J.: — In  the  statement  of  claii 
owned  and  occupied  by  plaintiff  is  called  No.  1 
The  lot  on  which  the  house  is  built  was  convey( 
1850,  by  John  Ritchie  to  Joseph  Foster  as  hi 
park  lot  10  in  Toronto,  and  described  as  lot  2' 
40  feet  front  and  80  feet  deep  more  or  less  on 
of  Elizabeth  street.     .     .     . 

Joseph  Foster,  the  father  of  plaintiff,  buil 
which  is  situated  on  the  south  side  of  Foster  plac 
east  end  thereof,  55  years  ago.  The  front  of 
rough-cast,  and  faces  the  north ;  the  east  side  was 
and  adjoins  defendants'  property,  being  lots  18  a 
west  side  of  Teraulay  street,  which  extends  to  the 
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st  end  of  Foster  place,  across  which  defendants,  more 
LO  years  ago,  put  a  large  gate,  thus  making  a  cul  de 
Foster  place.  This  gate  is  10  feet  wide  and  8  feet 
.  .  .  weighing  between  500  and  600  pounds,  and 
r  a  beam  across  the  top,  with  pulleys,  by  means  of 
the  gate  is  opened  and  closed.  This  large  gate  was  .  .  . 
up,  there  being,  until  3  or  4  years  ago,  a  small  gate  in 
rge  one,  used  as  an  entrance  and  exit  to  and  from  the 
When  defendants  commenced  to  use  the  large  gate, 
fut  a  scantling  in  the  ground  at  the  north-east  comer 
intiflf's  house,  to  which  the  scantling  was  nailed  by 
;pikes.  And  I  find  that  whenever  the  gate  was  opened 
thrown  back  with  such  violence  that  it  shook  the  house 
used  the  plaster  to  break  and  fall  from  the  walls,  until 
I:  years  ago,  when  plaintiff  put  anchors  in  the  wall, 
prevented  further  breaking  of  the  plaster.  Defendants 
?d  of  the  cinders  at  the  works  to  contractors  for  grano- 
pavements,  who  as  a  rule  removed  the  cinders  at  night, 
e  frequent  opening  of  the  gate  not  only  shook  the  house, 
sturbed  those  sleeping  therein. 

ere  must  be  judgment  for  plaintiff  for  the  damage 
by  the  jarring  of  the  house  and  for  the  disturbance 
lintiff  and  his  family,  which  I  assess  at  $150.  There 
so  be  judgment  for  plaintiff  enjoining  defendants  from 
I  or  causing  to  be  nailed  to  plaintiff's  house  any  post, 
or  scantling  to  be  used  in  connection  with  the  shut- 
r  opening  of  the  gate  ...  or  otherwise, 
e  5th  paragraph  of  the  defence  alleges  that  Foster  place 
id  is  a  public  highway,  and  that  plaintiff  wrongfully 
I  a  fence  on  the  public  highway  in  front  of  his  prem- 
as  to  obstruct  and  prevent  the  use  of  Foster  place  as  a 
ly. 

e  executors  of  C.  A.  Hagarman,  on  6th  January,  1849, 
ed  to  John  Ritchie  lots  20  to  29  inclusive,  and  lots  34 
)  on  the  east  side  of  Elizabeth  street,  being  part  of 
ot  10  according  to  a  plan  made  by  David  Gibson  for 
Hagarman.  A  plan  was  produced  at  the  trial  from  the 
y  oflBce,  marked  ^^13a,^^  but  it  is  not  signed  by  the 
of  the  land  (who  died  on  18th  May,  1847),  nor  by  the 
or,  nor  is  there  any  date  thereon  shewing  when  it  was 
bed  in  the  registry  office;  but,  as  plan  13  was  registered 
h  December,  1849,  and  plan  14  on  15th  April.  1850, 
Bcials  in  the  registry  office  concluded  that  13a  was 
ted  early  in  1850. 
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Foster  place  was  originally  Dale  street,  but 
Ler,  1888,  the  corporation  of  the  city  pass< 
changing  the  name  from  Dale  street  to  Fost< 
name  *'  Dale  street "  is  not  on  the  plan  put 
place"  appears  written  in  pencil  where  D 
Tiie  description  of  lot  27  is  40  feet  front  an 
The  frontage  according  to  the  scale  is  c*orrec 
the  depth  of  80  feet  would,  if  scaled,  take  2< 
nar  of  lot  20,  which  abuts  on  the  rear  of  lo 

According  to  that  plan,  Foster  place  is 
tiiroughout,  and  the  front  of  plaintiff's  houi 
pt*ars  to  be  on  the  street  line  on  the  north 
place  to  the  west;  but  in  front  of  his  house 
father  has  enclosed  by  a  fence  a  strip  of  lai 
from  east  to  west  and  8  feet  in  depth,  with 
the  front  door  of  the  house.     The  city  corpon 
some  years  ago,  a  granolithic^  pavement  on  tl 
Poster  place,  and  when  the  west  end  of  the 
ferred  to  was  reached,  plaintiff  claimed  wlu 
thereby  as  his  private  property,  and  the  grai 
laid  down  in  front  of  it ;  and  plaintiff  subseqi 
a  plank  walk  in  front  thereof. 

A  plan  of  the  lots  prepared  by  David  Gibs 
to  the  death  in  May,  1847,  of  Mr.  Hagarmar 
ijjay  shew  that  plaintiff  is  entitled  to  the  lane 

As  plaintiff  has  been  in  possession  of  the 
many  years,  and  as  the  servants  of  the  city  i 
\miig  rightfully  there,  it  would  be  impossible, 
of  the  unauthenticated  plan  produced  at  the 
is  encroaching  on  the  highway. 

There  must  be  judgment  for  plaintiff  as  to 
of  tlie  statement  of  defence,  without  prejudice 
defendants  or  of  any  other  person  or  of  the 
the  city  of  Toronto  to  bring  an  action  sup] 
tional  evidence. 

Defendants  set  up  a  counterclaim  allegin 
had  allowed  his  house  to  become  so  out  of  repa 
over  to  the  east  on  defendants'  premises  anc 
to  a  portion  of  the  fence  and  to  the  gate  befoi 

Plaintiff's  wife  said  that  the  east  wall  of  i\ 
?rime  35  years  ago  as  it  is  now;  and  E.  W.  D. 
k^1own  the  house  for  40  years,  said  that  the  wj 
general  aspect  20  years  ago  that  it  now  ha 
knows  that  the  whole  upper  part  was,  20  yei 


I 


Digitized  by 


Google 


TA^SKtJK  V.  SMITH. 


593 


r  to  the  east.  Mr.  Sewell,  a  surveyor,  thought  the  house 
been  originally  built  upon  a  slant,  and  says  that  there 
lean-over  at  the  top  of  6  or  7  inches ;  and  Mr.  Froude,  a 
klayer,  called  by  defendants,  said  a  wall  might  have  been 
t  leaning  as  the  wall  of  this  house  does. 
In  1889  defendants  erected  a  brick  building  on  the  line 
iling  their  land  from  plaintiff^s,  which  would  at  the 
idation  be  8  inches  from  the  east  wall  of  plaintiff's  house, 
when  the  building  was  completed  the  top  of  the  wall 
hed  the  side  of  plaintiff's  house,  and  above  the  wall  of  that 
ding  the  eaves  of  plaintiff's  house  for  a  distance  of  about 
feet  project  7  inches  over  defendants'  land.  The  brick- 
rs  were  aware  when  the  waJJ  was  completed  that  plain- 
?  house  touched  and  was  overhanging. 
Having  regard  to  the  evidence  of  Mrs.  Foster  and  Mrs. 
ler,  and  after  viewing  the  locus,  I  am  of  opinion  that  the 
je  was  leaning  over  the  land  now  owned  by  defendants 
some  years  before  1889,  and  that  at  the  time  this  action 
brought  it  was  so  leaning  for  over  20  years.  Neither  the 
ndants'  fence  nor  gate  was  injured  by  plaintiff's  house. 
rhere  must  be  judgment  for  plaintiff  dismissing  the  coun- 
aim  with  costs. 


March  2(>th,  1907. 

DIVISIONAL  COURT. 

TASKER  V.  SMITH. 

tion — Action  for — Beneficiaries  under  Trust  Deed — Sub- 
is^non  to  Arbitration — Award — Provision  for  Option  of 
urchase — Exercise  of  Option — Release  —  Conveyance — 
Hoppel — Costs. 


ppeal  by  defendant  from  judgment  of  Magee,  J.,  ante 
?claring  plaintiff  entitled  to  an  undivided  one-fourth 
st  in  certain  lands,  free  from  any  right  of  defendant  to 
ftse  the  same,  and  for  partition  or  sale,  etc. 

,  H.  Blake,  K.C.,  and  W.  D.  Gwynne,  for  defendant. 
H.   Ritchie.  K.C.,  for  plaintiff. 

e  judgment  of  the  Court  (Meredith,  C.J.,  MacMahon. 
GLix,  J.),  was  delivered  by 
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Anglin,  J.: — The  action  arose  out  of  ai 
upon  an  arbitration  under  voluntary  submii 
plaintiff  was  awarded  an  undivided  one-foui 
the  lands  in  question ;  but  the  arbitrators  "  fi 
and  adjudged  that  if  the  said  Annie  Smith 
C  months  from  the  date  hereof  to  purchase  i 
lot  lettered  '  D/  awarded  hereunder  to  Louisa 
shall  be  entitled  to  do  so  for  the  sum  of  $37^ 
ir.ent  of  the  said  sum  the  said  Louisa  J.  Taske 
a  proper  conveyance  of  her  interest  in  said  1( 
Annie  Smith." 

The  submission  merely  empowered  the  arl 
vide  and  partition  certain  parcels  of  lands,  of  ^ 
was  one,  amongst  the  plaintiff,  the  defendant, 
sons;  to  direct  that  any  parcel  might  be  held  b 
the  benefit  of  all  or  some  of  such  persons;  and 
payments  as  might  be  necessary  to  make  owelt 

Shortly  after  publication  of  the  award  defei 
tJce  of  her  intention  to  buy  plaintiff's  interest 
tendered  the  price;  but  plaintiff  challenged  i 
the  direction  requiring  her  to  convey  her  inter 
defendant  for  $375.  The  sufficiency  of  the  nol 
i:j  admitted.  Correspondence  ensued,  in  the  a 
the  solicitors  for  plaintiff  suggested  that  convej 
to  each  of  the  parties  to  the  submission  of  the  i 
lands  severally  awarded  to  them  by  the  arbit 
tlem  "to  their  legal  rights''  (20th  November, 
veyances  were  executed  by  all  parties  in  De 
which  gave  to  each  the  interest  awarded.  The 
plaintiff  included  an  undivided  fourth  interes 
and  contained  a  release,  in  the  statutory  shoi 
right,  title,  and  interest  of  the  parties  of  the  th 
tCj  of  whom  defendant  was  one,  in  and  to  the  1 
In  none  of  these  deeds  is  any  reference  made  U 
purchase  which  the  award  purports  to  give  to  d 

The  trial  Judge  held  that  this  deed  put  i 
right  of  purchase  which  defendant  might  havi 

Before  us  it  was  contended  that  the  lands  ^ 
ject  to  any  right  of  defendant  under  the  pr 
aAvard  purporting  to  confer  upon  her  an  optio; 
and  counsel  relied  upon  the  letter  of  20th  Nc 
above  referred  to.  The  conveyances  were  execu 
a  year  afterwards,  and  when  nearly  two  years  i 
expired  since  the  publication  of  the  award. 
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iL-es  I  rshould  hesitate  long  before  venturing  to  differ 
e  view  entertained  by  my  brother  Magee  as  to  the 
■  the  release  given  by  defendant, 
if  that  release  is  not  conclusive  against  defendant, 
only  succeed  by  establishing  that  the  provision  of  the 
mrporting  to  confer  upon  her  an  option  to  purchase 
's  iiiierest  in  lot  D  is  valid;  or,  if  invalid,  that  it 
je  separated  from  the  valid  portion  of  the  avrard,  and 
e  vitiates  the  whole. 

:  this  direction  was  entirely  outside  the  scope  of  the 
ion  is,  I  think,  unquestionable.  It  is  not  division  or 
i;  neither  does  it  provide  for  retention  of  any  part  of 
Is  in  tnist  for  the  common  benefit  of  all  or  several  of 
tie.^    interested.     Mr.    Blake   urged   that   it   was   an 

of  tJie  power  to  make  owelty  of  partition.  Apart 
e  fact  that  another  clause  of  the  award  purports  to 

for  owelty  of  partition,  a  mementos  consideration 
t  clear  that  this  cannot  have  been  the  purpose  of  giv- 
^ndant  this  option.  If  plaintiff's  interest  in  lot  D 
i  $375  and  no  more,  owelty  of  partition  did  not  re- 
al this  option  be  given  to  plaintiff.  If  the  lands  were 
lore  or  less  than  $376,  the  fairness  and  equality  of 
;ition  already  made  might  be  disturbed  at  ihe  option 
►f  the  parties  to  the  submission.  If,  as  suggested  by 
ke,  the  share  awarded  Mrs.  Smith  was  of  less  value 
at  given  fo  Mrs.  Tasker — ^the  arbitrators  were  given 
y  require  Mrs.  Tasker  to  pay  to  Mrs.  Smith  such  sum 
J  as  would  compensate  for  such  inequality.  But  to 
s.  Smith  a  right  to  purchase  part  of  the  interest  of 
isker  at  a  fixed  price — assuming  the  inequality  con- 
fer by  Mr.  Blake,  which  is  not  conceded,  and  that 
sfer  of  Mrs.  Tasker's  interest  to  Mrs.  Smith,  on  re- 
$375,  would  result  in  equality  between  them — ^would 
^legate  to  Mrs.  Smith  the  power  to  make  owelty  of 
J,  whirh  the  arbitrators  themselves  should  have  ex- 

This  provision  of  the  award  is,  in  my  opinion, 
n  excess  of  the  powers  conferred  on  the  arbitrators. 
5over,  it  seems  to  be  distinctly  severable  from  the  i*est 
iward.  There  is  nothing  on  the  face  of  the  award 
idieates  that  its  other  provisions  in  any  way  depend 
is  clause ;  and  there  is  nothing  to  shew  that  in  making 
:ition  RTid  in  reaching  the  amounts  of  the  payments 

for  nwelty  of  partition  the  arbitrators  were  in  any 
iffectcf]  by  the  fact  that  they  intended  to  insert  this 


Digitized  by 


Googk 


n 


596  THE  OyTARIO  WEEKLY  REPOR 

provision  giving  an  option  of  purchase  to  Mrs. 
8uch  a  state  of  facts  appears  on  the  award  tl 
course  take  it  into  account:  Bowes  v.  Fern 
150,  161-2^;  Seccombe  v.  Babb,  6  M.  &  W.  IJ 

If  in  this  case  the  whole  award  must  be 
because,  though  nothing  appears  on  the  face 
indicating,  non  constat  that  the  other  provisic 
v/ould  have  been  the  same,  if  the  arbitrate 
that  they  could  not  validly  give  this  option 
no  award  containing  any  direction  in  excess 
conferred,  could  stand,  because  upon  every  s 
cisely  the  same  argument  might  be  made, 
have  frequently  been  held  good  in  part  an< 
excess. 

Here,  for  aught  that  appears  to  the  coi 
award,  this  provision  is  quite  independent  o 
for  division  of  the  property  and  for  payment* 
of  partition  elsewhere  ordered.  The  partitioi 
and  the  payments  can  be  made — in  fact  bot] 
complished — without  reference  to  Mrs.  Smith 
chase  part  of  Mrs.  Tasker's  interest.  The  Coi 
ly  towards  upholding  such  part  of  an  award  ; 
submission:  Kendrick  v.  Davies,  5  Dowl.  69 
Cheape,  5  Dow  247,  265. 

TTie  provision  of  the  award  which  purpc 
defendant  an  option  to  purchase  is  in  excesi 
conferred  by  the  submission,  but  because  sev 
other  portions  of  the  award,  which  are  clea 
powers,  its  vice  does  not  affect  the  validity  of 
tions. 

The  appeal  therefore  fails  and  will  be 
costs. 


Cartwright,  Master.  Mar( 

chambfrs. 

OUTERBRIDGE  v.  OLIPHAN 

Discovery — Production  of  Documents — Letter 
cf  Defendant's  Agents — Refusal  of  Agents 

Motion  by  plaintiff  to  strike  out  statemeni 
non-production  of  letters  between  defendant* 
here  and  in  Washington. 


Digitized  by 


Google 


ff.V  IROX  AMJ  STKKL  CO.  t\  SOLWAY  cC  COHEN.  597 

.  Kilmt?r,  for  plaintiff. 
Macdonald  (Curry  &  Co.),  for  defendant. 

Master  ; — Hiese  letters  are  obviously  very  material 
iff 'a  ca^e.  It  is  said  in  answer  to  the  motion  that 
uto  agents  refuse  to  give  them  up,  and  an  affidavit 
yre  (one  of  defendant's  solicitors)  to  that  effect  has 
i,  setting  out  the  correspondence  between  his  firm 
agents  as  evidence  of  their  refusal, 
n  Bray  on  Discovery,  p.  195,  it  is  said :  *'  It  is  no 
jr  non-prod  uetion  for  the  party  to  state  that  his 
or  agent  nrongfully  withholds  his  (the  party's)  pa- 
e  ijiiist  .satisfy  the  Court  that  he  has  taken  all  pro- 
is  to  acquire  them."  In  such  a  case, -the  learned 
mtinues,  '*  the  party  must  come  to  the  Court  for  time 
he  necessary  proceedings  to  compel  the  production," 
lylor  v.  RuBdeO,  Cr.  &  Ph.  104,  113. 
t  would  not  seem  probable  that  there  would  b^  any 
,  as  the  Toronto  agents  must  have  the  letters  sent  by 
lingtoa  agents,   and  also  copies  of  what  they  wrote 

rder  should  go  that  defendant  make  production  with- 
z  or  flF  may  lie  agreed.  Costs  of  the  motion  to  plain- 
ly event. 


G!!T,  ^Iaptkk. 


March  27th,  1907. 


CHAMBERS. 

TEBX  IHOX  AXD  STEEL  CO.  v.  SOLWAY  & 
COHEN. 

^^Examination  of  Officer  of  Plaintiff  Company — 
anct/  of  Qnesiions  —  Scope  of  Examination — Con-^ 
—Costs, 


m  By  defendants  for  order  requiring  plaintiffs'  presi« 
general  manager  to  attend  for  further  examination. 

regor  Youngs  for  defendants. 
.  Gash,  for  pltiintiffs. 
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Tub  Master: — The  action  is  on  an  all 
delcndants  to  supply  2,000  tons  of  scrap  : 
horn  time  to  time.  There  is  nothing  in 
fendants  say  that  the  contract  was  only  for 
it  ih  admitted  have  been  supplied.  Defendi 
Qwi  and  eliew  from  plaintiffs'  books  that  th 
positloTi  to  pay  for  2,000  tons,  and  set  up  1 
everi  if  the  larger  amount  should  be  found  t 
tracted  for. 

On  conriideration  I  do  not  think  this  cai 
not  a  case  like  that  of  Load  v.  Green^  15  M. 
in  Kerr  on  Frauds,  3rd  ed.,  p.  53,  and  Be 
5  th  ed.,  p.  458,  cited  by  Mr.  Young.  Thi 
iTiaterial  evidence  in  an  action  such  as  tha 
a  contract  and  get  back  the  good^  fraudule 
untrue  statements,  etc.  Here  it  would  not  1 
pi^uiitiffa  should  always  have  assets  suflBcien 
Ashole  t|uaiitity  undelivered.  The  contract  j 
atui  a^  it  would  naturally  have  been,  was  to 
titles  as  required  by  plaintiffs,  and  they  se 
in  a  way  satisfactory  to  defendants  until  th( 
VL^  to  tlie  quantity  of  iron  which  defendant 
deliver. 

Defendants  also  wish  to  find  out  how  p 
seFsion  of  3  cars  of  scrap,  which  were  not  co 
ar.J  for  which  defendants  have  taken  action  a 
Trunk  E,  W.  Co.  These  cars  contained  ah 
it  is  clearly  a  very  important  point  wheth( 
]i\ered  to  plaintiffs  with  or  without  the  knc 
sent  of  defendants. 

Plaintiffs  should  therefore  give  discovery 
defend  ants  may  know  what  evidence    (if  a 
quired  at  the  trial.     If  plaintiffs  admit  thai 
car??  without  any  consent  of  defendants,  t 
w.l]  be  necessary  on  this  point. 

As  success  has  been  divided,  the  costs  of 
ho  :n  the  fa  use. 

Plaintiffs  may  think  it  better  to  admit 
the^e  cai"s  and  so  avoid  any  re-exam ina tier 
enminof  on  at  Barrie  in  a  few  davs. 
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TH,  C  J. 


March  27tii,  1907. 


WEEKLY  COURT. 

HEXDEHSON  AND  TOWNSHIP  OF  MONO. 

pal  Corjnrrations — Local  Option  By-law — Voting  on — 
f  Fi2:ed  for  Taking  Votes  More  than  5  Weeks  after 
I  Publication  of  Proposed  By-law  —  Municipal  Act, 
3SS  —  Imperative  Enactment  —  By-law  Quashed — 
is. 

tion  by  ^Margaret  Henderson  to  quash  by-law  No.  301 
townshij)  of  Mono,  being  a  by-law  to  prohibit  the  sale 
xicatiug  liquors  in  the  township,  upon  the  ground, 
others,  that  the  day  fixed  for  taking  the  votes  of  the 
s  on  the  by-law  was  more  than  5  weeks  after  the  first 
tion  tht't-eof,  contrary  to  sec.  338,  sub-sec.  1,  of  the 
pal  Act 

^averson,  K.C.,  for  the  applicant. 

L  Islandj  Orangeville,  for  the  township  corporation. 

ftEDiTH,  C.J. : — I  think  the  by-law  must  be  quashed. 
.  33!*  of  the  Municipal  Act,  which  governs  the  pro- 
is  to  obtfiin  the  assent  of  the  electors  of  a  municipality 
cal  option  by-law,  provision  is  made  that  the  council 

by  the  ijy-law,  fix  the  day  and  hour  for  taking  the 
f  the  electors,  and  the  places  in  the  municipality  for 
poee,  as  tiie  council  in  their  discretion  deem  best,  and 

the  votes  are  to  me  taken  at  more  than  one  place) 
ame  a  deputy  returning  officer  to  take  the  votes  at 
uch  place.  The  day  so  fixed  for  taking  the  votes  shall 
less  tlian  3  nor  more  than  5  weeks  after  the  first  pub- 
L  of  the  proposed  by-law." 

it  is  a  very  strong  and  clearly  expressed  provision,  and 
ipo^^ible  for  me,  I  think,  to  disregard  it  and  treat  it 
as  sonnet  hing  directory. 

s  essential  to  the  exercise  by  the  municipality  of  the 
to  pa.ss  such  a  by-law  that  that  provision  of  the  sta- 
all  be  complied  with.  It  is  not  for  the  Court  to  cou- 
'hether  the  passing  of  the  by-law  a  day  or  two  before 
ly  or  two  after  the  time  wlien  it  might  properly  have 
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been  passed  under  the  provisions  of  the  Act  d 
The  legislature  has  laid  down  the  conditions  up 
power  shall  be  exercised,  and  there  is  no  powe 
the  Court  to  disregard  the  mandate  of  the  legis] 
respect. 

In  this  case  the  first  publication  was  on  29t 
1906,  and  in  the  statutory  notice  appended  to 
the  by-law  the  electors  were  informed  that,  in 
their  assent  being  obtained  to  the  by-law,  afte 
from  the  publication  of  it  in  the  Orangeville  i 
of  wliich  publication  is  Thursday  29th  Novei 
the  hour  and  places  therein  fixed  for  taking  the 
eleccors,  the  poll  will  be  held. 

The  date  of  the  first  publication  was,  ther 
29th  November,  1906.  The  taking  of  the  vol 
7th  January  following,  so  that  more  than  5  week 
from  the  first  publication,  and  the  provision  o 
was  therefore  disregarded. 

In  re  Vandyke  and  Village  of  Grimsby,  12  < 
7  0.  W.  R.  739,  8  0.  W.  R.  81,  referred  to  by  M 
no  application.  There,  by  mistake  of  the  counc 
cation  had  taken  place,  and,  attention  having  b 
the  mistake,  the  council  cancelled  that  publicatio 
anew,  publishing  the  by-law  3  times.  It  was  h 
had  a  right  to  do  this,  and  that  the  second  pul 
one  after  the  cancelled  one,  was  the  publication 
be  treated,  for  the  purpose  of  the  statute,  as  the 
tion  of  the  by-law. 

It  is  very  much  to  be  regretted  that  the  will  o 
will  in  this  case  be  prevented  from  having  eflf€ 
what  may  be  thought  to  be  in  a  certain  sense  a 
jection,  but  there  is  no  help  for  that.  If  the  m 
cers  will  not  conform  to  the  plain  provisions  ol 
the  lesponsibility  for  the  failure  of  the  will  of  tl 
have  effect  rests  upon  them  and  not  upon  the  i 
is  to  administer  not  to  make  the  law. 

It  may  be  that  the  result  of  such  cases  as  th 
satisfy  the  legislature  that  some  provision  ought 
giving  to  the  Court  a  wider  power  to  refuse  to  qi 
whera  the  Court  is  satisfied  that  the  omission  to 
the  statutory  enactments  has  not  affected  the  res 
the  legislature  has  not  gone  that  far,  though  it 
considerable  distance,  by  permitting  the  Court 
irre^ilarities  in  taking  the  vote  where  the  result 
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y  them;  but  there  is  no  legislation,  as  far  as  I  am 
lieh  permits  the  Court  to  hold  that  where  tlie  vote 
taken  in  direct  contravention  of  the  provisions  of 
te,  the  by-law  can  be  upheld. 

)y-law  must  be  quashed.  I  think  that,  under  the 
LDceSj  I  should  not  impose  costs  upon  the  munici- 


March  27th,  1907. 
divisional  court. 

LATTA  V.  FARGEY. 

on — Slan der — Pri viler/ed  Occasion — Q uaiified  Privi- 
—  Malice  —  Evidence  of — Disagreement  of  Jury — 
nil 

il  by  jilaintiff  from  judgment  of  Brittox,  J.,  9  0. 
31,  dismissing  with  costs  (after  the  jury  had  dis- 
m  action  for  slander. 

Dra\ ton,  for  plaintiff. 

Mortlen,  Belleville,  for  defendant. 

CouiiT  (MuLOCK,  C.J.,  Anglin,  J.,  Clute,  J.),  dis- 
le  appeal  with  costs,  Axglin,  J.,  dissenting. 


March  27th,  1907. 

divisional  court. 

iTLKS  V.  CAXADIAN  PACIFIC  B,  \V.  CO. 

—Agent  Pledging  Credit  of  Principal — Debts  In- 
I  htj  Agent — Payment  by  Pnncipal  to  Agent — Agent 
ding  to  Pay  Creditors — Creditors  Estopped  by  Con- 
from  Recovering  from  Principal — Receipts — Repre- 
ions  that  Agent  had  Paid  Creditors  —  Principal 
ng  Position  on  Faith  of. 

i\  by  defendants  from  judgment  of  MACrEE,  J.,  in 
'  plaintiff  in  an  action  to  recover  $407.75,  balance 

L    IX.   OW.R.  NO.   12—41 
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a\\<.%'cA  to  bo  due  to  plaintiff  by  defendants 
*'  te*iijm  and  hoj-^jaea  "  and  the  board  and  iodgi 
of  men  employed  by  defendants  in  connection 
way  work  in  thp  vicinity  of  Party  Harbour. 

Angn.s  MacMijrchv  and  J,  D.  Spenee,  for 
R.  ^MeKay,  for  plaintiff. 

Tlie  Judgment  of  tbe  Court  (MEnRDiTM 
HON,  J.,  Teetsskl,  ,J.),  wa^  delivered  by 

Mereditu,   C.J, : — An   engineer   named 
charge  of  a  party  engaged  in  this  work,  and 
qu.^^t  that  Hie  firm  of  (i  lad  stone  &  Gentleg  ^\x\ 
and  horses  and  the  Imard  and  lodging, 

Tt  was  but  faintly  argued  by  counsel  for 
Keende  had  not  authority  to  pledge  the  ered' 
in  ^ho  trantJactJotm  between  liini  and  the  firm 
Gentle.^,  and.  if  the  only  question  involved  in 
his  anthority  to  do  this,  we  should  not  diffe 
elusion  of  my  brother  ^[ngee,  who  determim 
favour  of  plaintiff, 

"Hie  prineipal  defence  \^^  however,  thut^ 
Keemle  had  anthority  to  pledge  the  credit  of 
conduct  of  Gladstone  <&-  (Jcntle;?^  has  been  suel 
then  from  recovering. 

The  course  of  dealing  between  Keemle 
wa&  that  tJiey  furnished  hhn  at  the  ont^t  ivi 
was  intended  and  supposed  to  Ij^*  sufficient  t( 
pay  the  hillg  which  he  incurrefh  and  that, 
pay  mentis  made  hy  him  were  sent  in  to  their  of 
the  areount  of  Keemle  was  credited  with  the 
acc^jrding  to  these  vouchers,  he  had  disbursed 
his  cerount  shewed  that  the  advances  which 
to  him  were  exhausted,  or  nearly  so.  furthei 
sent  1o  him. 

<^ladstone  k  Gentles  made  out  their  ac 
Keende  their  debtor,  sometimes  adding  the  le 
after  his  name,  and  accounts  for  all  the  iter 
claim  «^ned  for  consisted  were  made  out  in 
payment  of  tliem  wa^  aeknowleilged  by  the 
wri^t'^^n  at  the  foot  of  the  accoiints, 

Thoee  receipted  accounts  were  forward***; 
lefeiidant^i"  office,  and.dcfendant?^  in  good  frtil 
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ncoimts  had  been  paid  by  Keem'le  out  of  the  moneys 
whkh  he  had  been  furnished  to  pay  them,  the  amount  of 
Li(  counts  was  credited  to  Keemle's  account,  and  further 
nces  were  from  time  to  time  made  to  him  on  the  faith 
mt  having  been  done,  with  the  result  that  when  Keemle 
the  employment  of  defendant^  there  was  at  his  credit 
$37.50,  and  that  sum  defendants  have  paid  to  Glad- 
^  &  Gentles  on  account  of  their  claim. 
So  fore  the  course  of  dealing  to  which  I  have  referred  was 
ttfil,  the  practice  was  for  the  accounts  to  be  forwarded 
jgli  Keemle  to  the  head  office  of  defendants,  and  pay- 
1;  of  them  was  made  directly  to  the  person  entitled  to  re- 
the  money,  who  then  signed  a  receipt  on  a  printed  form 
jwledging  payment  of  the  account  by  defendants. 
)ii  tlij.s  state  of  facts  defendants  contend  that  the  con- 
of  Gladstone  &  Gentles  amounts  to  a  representation  by 
L  to  defendants  that  Keemle  had  paid  the  accounts  which 
^rni  had  acknowledged  payment  of,  that  defendants  were 
fied  in  relying  and  did  rely  on  these  representations,  and 
^  their  position  on  the  faith  of  them,  and  that  Glad- 
}  &  Gentles  are  estopped  from  setting  up,  to  the  prejudice 
(■fendants,  that  the  accounts  were  not  in  fact  paid  by 
ulc, 

'ounsel  for  plaintiff  argued  that  defendants  were  not  en- 
1  to  in\'oke  the  principle  of  estoppel  in  their  favour,  be- 
r",  as?  he  contended,  Gladstone  &  Gentles  were  induced  to 
pt  their  accounts  by  the  representation  of  Keemle  that 
H  nece&sarj'  that  they  should  be  sent  to  the  head  office  of 
udantfi  in  duplicate  and  receipted  in  order  that  the 
ants  due  should  be  forwarded  to  him,  and  that  when  he 
ived  the  cheques  from  defendants  he  would  pay  the  ac- 

rhe  evidence  adduced  by  plaintiff  as  to  the  payment  of 
arcount  of  Ist  February,  1905,  incurred  by  Dihhlee,  an- 
r  of  flefendants'  engineers,  appears  to  me  to  be  an  answer 
iie  eontjt^ntion  of  plaintiff's  counsel,  for  that  account  was 
receipted,  but  was  sent  in  to  defendants  through  Dibblee, 
*hed  by  him  as  being  correct,  and  paid  on  the  17th  of  the 
e  month  to  Gladstone  &  Gentles,  so  that  at  the  very  time 
Oj  as  is  now  contended,  they  were  deceived  by  the  state- 
t  of  Keemle  as  to  the  necessity  of  their  accounts  being 
^pted  before  being  paid,  they  were  in  possession  of  evi- 
^^  that  there  was  no  such  necessity,  and  that  the  ordinary 
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business  course,  that  adopted  in  the  Dibblee  c 
adopted  by  defendants. 

The  letter  of  defendants'  division  enginee 
Fronhoefer,  one  of  the  assistant  engineers,  of  3r 
which  was  relied  on  by  plaintiff's  counsel,  whiL 
probably  does  afford  evidence  that  the  latter  had 
pledge  defendants'  credit  for  board  and  suj 
against  plaintiff  oa  the  branch  of  the  case  with 
now  dealing,  as  it  shews  that  the  accounts  we 
receipted  before  being  paid,  but  were  to  be  sent 
ants  for  payment,  vouched  by  Fronhoefer. 

In  ray  opinion,  the  case  falls  well  within  tl: 
by  Mr.  Bowstead  in  his  work  on  Agency,  2nd 
"  Where  a  debt  or  obligation  has  been  contracte 
agent,  and  the  principal  is  induced  by  the  condu 
ditor  to  reasonably  believe  that  the  agent  has  ] 
or  discharged  the  obligation  .  .  .  and  in  cc 
such  belief  pays  or  settles  or  otherwise  deals  to 
with  the  agent,  the  creditor  is  not  permitted  to 
tween  himself  and  the  principal,  that  the  debt  1 
or  the  obligation  discharged."  Wyatt  v.  Hert 
147,  which  is  referred  to  by  Mr.  Bowstead,  supp^ 
ment  of  the  law. 

The  recent  case  of  People's  Bank  of  Halifas 
S.  0.  R.  429,  in  which  the  leading  authorities  o 
of  estoppel  by  conduct  are  reviewed,  well  warr 
cluiiion  that  plaintiff  is  estopped  by  the  conduct 
&  Gentles  from  denying,  as  between  himself  am 
that  the  receipted  accounts  were  paid  by  Keeml 

The  conduct  of  Gladstone  &  Gentles  in  ref 
criminal  prosecution  of  Keerale,  and  the  corres 
tween  their  manager  and  Keemle,  point  to  tt 
that  Gladstone  &  Gentles  intended,  by  receipt 
counts  and  handing  them  receipted  to  Keemle,  t 
for  pnyment  of  them,  and  that  they  treated  him  i 
to  receipt  payment.  I  do  not  think,  however,  th 
sary  for  the  success  of  defendants  that  such 
should  be  reached. 

Upon  the  whole  I  am  of  opinion  that  the  app 
allowed  with  costs,  the  judgment  of  my  brothi 
versed,  and,  instead  of  it,  that  judgment  shou] 
dismissing  the  action  with  costs. 
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March  27th,  1907. 
C.A. 

r.  D.  SHIER  LUMBER  CO.  AND  TOWNSHIP  OF 
LAWRENCE. 

JICKLE,  DYMENT,  &  SON  AND  TOWNSHIPS  OF 
[ERBORNE,  LIVINGSTONE,  AND  McCLINTOCK. 

^sment  and  Taxes — Property  Liable  to  Assessment — Tim- 
er Licenses — Interest  of  Licensees — Real  Property — In- 
^rest  of  Crown — Lumber  Camps — Temporary  Structures 
-Slides  and  Dams — Business  Tax. 

'ases  submitted  by  the  Lieutenant-Governor  in  council, 
Liant  to  sec.  77  of  the  Assessment  Act,  for  the  opinion  of 
rourt  of  Appeal. 

^our  questions  were  submitted: — 

1)  Are  the  holders  of  timber  licenses  liable  to  be  assessed 
ion? 

2)  Are  lumber  camps  assessable? 

3)  Are  the  owners  of  lumber  camps  assessable  to  a  busi- 
tax  under  the  conditions  mentioned  with  respect  to  the 
H  only? 

4)  Are  slides  and  dams  assessable  under  the  conditions 
ioned  ? 

he  cases  were  argued  before  Moss,  C.J.O.,  Osler,  Gar- 
Maclaken,  and  Meredith.  JJ.A. 

.  D.  Armour,  K.C.,  and  H.  W.  Mickle,  for  the  company 
Irm  above  mentioned. 
G.  Mills,  for  the  township  corporations. 

OSS,  C.J.O. : —  ...  The  first  question  presents  for 
leration  the  inquiry  whether  a  timber  license  from  the 
I  is  as  such  to  be  treated  as  "  real  property,''  within  the 
ng  of  sec.  5  of  the  Assessment  Act,  so  as  to  be  liable  to 
>n.  If  it  is  not  real  property,  but  personal  property, 
lot  liable  to  taxation. 

estions  have  not  infrequently  arisen  as  to  the  rights  of 
s  of  timber  licenses,  and  incidentally  as  to  the  nature 
lality  of  a  timber  license,  but  I  am  not  aware  that  the 
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present  question  has  ever  been  raised  undei 
Assessment  Act  or  in  any  other  way. 

Ey  R.  S.  0.  1897  ch.  32,  set'.  2,  it  is  pre 
('omniis^Bioner  of  Crown  Lauds^  (now  the  ^lin 
ForestSj  and  Mines),  or  certain  olfiL-ersauthoris 
grant  licenses  to  cut  timber  on  the  uiigrante 
("roA'n,  but  no  license  shall  bo  ^q  granted  for  ; 
than  12  months  from  the  dat^?  tliereof. 

My  sec.  3  (1)  the  licenses  shall  describe  i 
which  the  timber  may  be  cut,  and  shall  con  ft 
being  on  the  nominee  the  right  to  take  ami 
pos-e.ssion  of  the  lands  so  duscribedj  subject  1 
tions  and  restrictions  as  may  be  established. 

The  licenses  issue  by  the  authority  of  B. 
siibjVct  to  certain  regulations  itn posed  by  the 
ch.  \)  jind  63  Vict.  ch.  11,  and  to  certain  ot! 
impoj^f^d  by  orders  in  council.  They  are  sigm 
ister  of  Lands,  Forests,  and  Mine^^,  and  on  the 
to  \w  given  by  him.  The  language  is;  "I 
unto  .  .  .  and  unto  his  agents  or  workn 
and  license  to  cut  every  description  of  timber  i 
.  .  .  and  to  hold  and  occupy  the  ?aid  loca 
elusion  of  all  others  except  as  hereinafter  rnenl 
day  of  ,  19     ,  to  tl 

April,  19  ,  and  no  longer  .  .  /'  Then 
exceptions  to  the  right  of  exclnsion.  e.g..  liliei 
son  or  persons  to  make  and  use  i-oads  upon  i 
the  ground  licensed,  the  right  to  take  from  the 
by  iho  license  standing  timber,  without  comp 
used  in  the  making  of  roads  or  bridges  or  pub 
on  behalf  of  the  province  under  the  authority 
Tuent*  and  no  interference  witli  settlers  under 
ity  or  title  in  clearing  and  cultivation*  The 
exeJnded  either  expressly  or  by  implication. 

It  will  thus  be  seen  that  the  right  to  take  i 
^rvT  possession  of  the  lands  described  in  lici 
given  by  sec.  3  of  B.  S.  0.  ch,  32,  is  snbject 
and  limitations  materially  modifying  its  effeC' 
considered  with  reference  to  5iuh-sec8.  (2)  ant] 
whic'li  shew  the  property  vested  in  the  lice 
contra-distinguished  from  tlie  mere  right  cor 
sec.  (1).  The  licenses  shall  vest  in  the  hole 
rights  of  property  whatsoever  in  all  trees,  tir 
ber  cut  within  the  limits  of  the  license  during 
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,  whether  the  trees,  timber,  or  lumber  are  cut  by  the  au- 
orily  of  the  holder  of  the  license  or  by  any  other  person 
th  or  without  his  consent,  and  the  licenses  shall  entitle 
?  holders  thereof  to  seize  in  revendication  or  otherwise  such 
^5,  timber,  or  lumber,  where  the  same  are  found  in  the 
ssession  of  any  unauthorized  person,  and  also  to  institute 
y  action  against  any  wrongful  possessor  or  trespasser,  and 
prosecute  all  trespassers  and  other  offenders  to  punishment 
d  to  damages,  if  any. 

That  which  is  vested  in  the  holder  of  a  license  is  the  pro- 
rty  in  the  trees,  timber,  and  lumber  cut  within  the  limits 
ring  the  term  of  the  license;  and  to  enable  him  to  enter 
1  cut  and  to  protect  his  property  in  all  trees,  timber,  and 
nb?r  that  may  be  cut  during  the  term  of  the  license,  the 
ht  of  possession  is  given  him  for  the  same  period.  The 
■i'xl  is  restricted  to  a  year  from  the  date  of  the  license,  and 
it  there  is  no  legal  or  equitable  right  to  an  extension  or 
■enewal  seems  to  be  settled  by  authority.     .     .     . 

[R'^ference  to  Muskoka  Mill  and  Lumber  Co.  v.  McDer- 
ii,  21  A.  R.  129,  per  Osier,  J.A.,  at  p.  132;  Smylie  v.  The 
een,  27  A.  R.  172,  per  Maclennan,  J. A.,  at  p.  185.] 

Can  it  be  fairly  considered  that  a  license  of  this  nature, 
ing  the  holder  a  right  to  cut  trees,  timber,  and  lumber, 
I  a  property  in  them  when  cut,  with  an  ancillary  right  of 
session,  the  whole  for  a  very  limited  period,  without  any 
il  or  equitable  right  of  renewal  or  extension,  comes  with- 
[he  contemplation  of  "  real  property  "  as  used  in  sec.  5  of 

Assessment  Act?     Or  is  there  anything  in  it  to  remove 

land  from  the  category  of  property  of  the  Crown  exempt 
n  taxation  ? 

The  land  remains  undoubtedly  the  property  of  the  Crown, 
lo  also  the  trees  and  timber  until  they  are  cut.     Until  that 

been  done  they  belong  to  the  land  and  to  the  Crown. 
.  [Reference  to  Smylie  v.  The  Queen,  27  A.  R.  at  p. 
,  per  Osier,  J.A.]  The  right  to  cut  does  not  divest  the 
wn  of  the  property  in  the  timber.  To  accomplish  that 
■e  must  be  an  actual  severance.  Upon  severance  the  tim- 
vests  in  the  licensee  not  as  real  property,  but  upon,  well 
erstood  principles,  as  personal  property.     Then,  for  the 

time,  the  title  is  changed,  together  with  the  character  of 
property.  If  the  interest  of  the  Crown  in  the  real  pro- 
y  covered  by  a  license  to  cut  timber  is  taken  out  as  ex- 
t  from  taxation,  what  remains  of  real  property  liable  to 
tion  ? 
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The  fiubdtaiicu  is  that  the  holder  of  a  license 
to  convert  into  personal  property  and  to  the 
title  to  hiuiself  in  that  which  until  the  act  o: 
rt!al  pi-operLy  belonging  to  the  Crown.  Ther( 
pear  to  be  any  head  under  which  this  right  to  ( 
tendant  right  to  possession  can  be  ranked  as 
under  the  Asw'^i^inent  Act. 

There  is  no  doubt  that  the  right  of  the  lice 
been  held  to  be  an  interest  in  lands  within  tl 
gee.  1  of  tlie  Statute  of  Frauds — and  properly 
gard  to  the  hmguage  of  that  section,  viz.,  "  > 
bo  brought  ii|H>n  any  contract  or  sale  of  lands. 
hereditanieiilH,  or  any  interest  in  or  concern ii 
Maedonell  v.  MiKay,  15  Gr.  391,  it  was  p 
Spn^f^^e.  V.4'.  (pp.  394,  395),  that  an  intere 
used  ill  the  gtatiite,  is  not  to  be  taken  as  syi 
real  estate,  nor  is  it  to  be  assumed  that  that 
statute  doe^  not  <leal  with  personal  as  well  as  i 
Benrn^tt  v.  O'Meara,  the  report  of  which  imm€ 
that  c.f  ilaedoiiell  v.  McKay,  the  same  learn 
that  a  Crown  timber  license  was  personal  p 
quite  apparent,  therefore,  tliat  he  was  of  th 
thei"^?  was  no  iiu-onsistency  in  the  two  position! 
thoiinfli  31  Oown  timber  license  is  personal  pro] 
ment  or  sale  nf  it  is  within  the  Statute  of  Fri 
Hoeffler  v.  Irwin,  8  O.  L.  R.  740,  4  0.  W.  R.  1^ 
from  the  jndginent  in  Bennett  v.  O'Meara 
Chani't'Ilor  Van  Koughnet  was  also  of  the  opin 
lice*if^ep  were  perr^onal  property.  I  am  prepare 
view  of  thpFe  twn  learned  Judges  on  the  questi 
that  tirnlw^r  limits  are  not  real  property  Hal 
within  tlie  penning  of  sec.  5  of  the  Assessmei 
This  cnntluj^ion  appears  to  render  it  unne 
eid^r  the  effret  of  sec.  35  of  the  Assessment  . 
ptrindy  reli*^!  upon  by  Mr.  Mills  in  his  abh 
fore  w^.  But  1  may  say  that  it  appears  that  1 
reference  to  nn  entirely  different  class  of  pi 
Tcnl  property  which  has  been  granted  to  an  ind 
whieli  tl\e  Cro^\Ti  has  acquired  an  interest,  e.j 
Thp  ?;eetinn  is  new,  and  may  probably  have  be 
rennve  all  douhts  as  to  the  liability  of  the 
mnrfrra^or  unfli^r  the  Crown  or  his  tenant  to  1 
pold  for  arrears  of  taxes.  See  Regitia  v.  Com 
ton,  17  A.  H.  421,  and  S.C,  sub  nom.  Quirt  v. 
S.  C.  R.  510. 
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luing  now  to  the  second  question,  it  appears  from  tlie 
ent  of  facts  that  the  camps  are  mere  temporary  sta- 
n  the  woods,  where  there  are  shanties  and  other  tem- 
erections  for  the  housing  and  feeding  of  the  men  and 
engaged  in  the  work  of  cutting  and  getting  out  the 
mnl  the  storing  of  the  vehicles  and  implements  in  use 
e&e  purposes.  They  are  removed  from  time  to  time 
me  part  of  the  limits  to  another  as  occasion  may  re- 
and  it  is  quite  possible  that  they  may  be  in  one  muni- 
\'  ano  day  and  in  another  the  next.  There  seems  to 
fmund  on  which  they  could  be  treated  as  liable  to  taxa- 

to  th^  third  question,  a  reference  to  the  provisions  of 
I,  tmder  which  a  business  tax  is  imposed,  shews  that 
ave  no  application  to  the  circumstances  stated  in  the 

a  holders  of  the  licenses  are  manufacturers  of  lumber, 
I  other  municipalities,  and  there  occupy  or  use  land 

purposes  thereof,  and  are  there  assessed  for  a  business 
Phe  work  they  are  carrying  on  in  the  limits  does  not 
thin  the  description  of  any  of  the  k^nds  of  business 
rated  in  sec.  10.  Nor  are  they  occupying  or  using 
hich  iis  subject  to  taxation  for  the  purposes  of  any  such 
i^.  That  the  land  occupied  or  used  must  be  land  sub- 
taxation  seems  apparent  from  the  wording  of  sec.  10. 
<i vidian  is  that  the  sum  to  be  assessed  as  a  business  as- 
nt  is  to  be  computed  by  reference  to  the  assessed  value 
land  occupied  or  used. 

to  the  fourth  question,  the  statement  of  facts  shews 
le?  aiul  dams  mentioned  to  be  temporar}^  constructions 

upon  Crown  property  merely  for  use  in  facilitating 
E^age  down  the  streams  of  the  logs  and  timber  cut  and 
t  on  the  limits.  They  may  or  may  not  be  situate  on 
it^  covered  by  the  licenses.  They  are  used  by  all  per- 
ing  the  streams  for  the  floating  down  of  the^r  logs  and 

and  w^hen  no  longer  required  are  abandoned.  There 
^t  appear  to  be  any  ground  for  assessing  them  under 
t. 

these   reasons,   I   answer  all   the   questions   in   the 


.KR,  J.A. : — I  agree  in  this  opinion,  and  do  not  think 
^^ary  to  add  anything. 
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Gauroav  and  Maclahen^  J  J. A.,  also  ag 
stated  in  writing. 

Meredith,  J. A.: — The  5th  section  of 
that  all  land  in  the  province  shall  be  taxed : 
Crown  lands  in  question:  but  by  the  first  si 
section  the  *' interest'*  of  the  Crown  in  al 
exempt:  this  sub-section  therefore  exempts  f 
whole  of  the  interests  of  the  Crown  in  the  li 
and,  if  such  interests  comprise  everything, 
lands  are  exempt;  but,  if  not,  if  there  is  a 
in  the  lands,  it  is  taxable,  unless  otherwise  ( 

Tt:ke  out  of  the  lands  in  question  the  ' 
the  Crown,  and  there  yet  remain  interes" 
interests  of  the  licensees — and  it  is  inimatei 
interests  are  inheritable  estates  or  not;  or 
demises  or  not;  they  are  interests  in  the  Ian 
exempt  as  interests  of  the  Crown,  and  so 
being  otherwise  exempted. 

It  is  not  contended  that  the  timber  wli 
have  the  right  to  cut  has  been,  either  in  fac 
veried  into  chattels :  it  is  yet  part  of  the  Ian 

If  the  licensees  carry  on  any  taxable  b 
lands,  they  are  liable  to  a  business  tax  base 
of  the  taxable  interest  in  them,  but  mere 
the  trees  and  converting  them  into  logs  whei 
so  that  they  may  be  conveniently  moved,  \^ 
opinion,  be  such  a  business. 

'.Ml  structures  owned  by  the  licensees  an 
the  value  of  their  interests  in  the  lands  ar 
of  such  interests,  not  separately. 


MrLOCK,  VJ. 


M.^ 
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COPELAND-CHATTERSOX  CO  v.  BIT 
TEMS  LIMITED. 

Contempt  of  Court  —  Disobedience  of  Inju 
Contcm  pt — Company — Sequestration —  1 
— Apology — Reparation — Fine — Costs, 

Motion  by  plaintiffs  for  an  order  directi 
writ  of  sequestration  against  the  estate  of  d( 
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irat^d  company)  for  coutempt  of  Court  in  having  dis- 
.^d  the  injunction  contained  in  the  judgment  of  the 
Judge,  Clute,  J.,  pronounced  on  22nd  December,  1906, 
■ted  8  0.  W.  R.  888. 

i\  E.  Raney,  for  plaintiffs. 
\  H.  Irving,  for  defendants. 

rrLOCK,  C.J.: — The  trial  Judge  on  delivering  judgment 
ted  a  :itay  of  30  days.  The  stay  expired  on  22nd  Janu- 
;iiul  thereupon  it  became  the  duty  of  defendants  to  obey 
dJuik  tion.  Nevertheless  they  did  not  do  so,  but,  on  the 
nry,  continuously  disregarded  it  throughout  the  whole 
d  from  22nd  January  until  4th  March,  when  the 
f  Justice  of  Ontario,  on  motion  of  defendants,  directed 
the  execution  of  the  injunction  be  stayed  until  the  dis- 
ion  of  the  appeal  in  the  case,  upon  defendants  undertak- 
to  keep  an  account  and  to  file  every  two  weeks  a  copy  of 

aecount  verified  by  affidavit:  ante  390. 
»n  this  motion  defendants  admitted  breach  of  the  in- 
linn  as  above  mentioned,  but  their  counsel  stated  by 
of  excmse  that  compliance  with  it  would  have  caused 
L  to  <lisband  their  staff  of  skilled  workmen,  numbering 
100,  would  have  disorganized  their  business,  and  other- 
have  fXJcasioned  them  serious  financial  injury;  and  that 
liad  obtained  a  stay  at  the  earliest  possible  moment, 
'hese  reasons  do  not,  I  think,  furnish  any  justification 
lendants'  conduct.  Their  duty  was  to  have  uncondition- 
obeye*l  the  injunction  so  long  as  it  was  in  force.     Tn- 

of  doing  so,  they  appear  to  have  weighed  the  chances 
^o  have  reached  the  conclusion  that  it  would  be  to  their 
cial  »:ain  to  disobey  it  by  continuing  the  prohibited 
ess,  and  this  they  accordingly  have  done  throughout  a 
il  of  about  6  weeks.  This  wilful  disregard  of  the  order 
i^  Court  has  placed  defendants  in  the  position  where 
property  may  properly  be  sequestered.  Before,  however, 
rrit  is  issued,  they  may,  if  they  desire  it,  have  an 
-tniiity  of  purging  their  contempt,  by  presenting  to  the 
:  a  satisfactory  written  apology,  by  making  the  proper 
ation  for  their  act  of  disobedience,  and  by  paying  plain- 
eo^ti*  of  this  motion  and  of  the  reference  herein  dir- 

a.e  hetween  solicitor  and  client, 
i  ffi  the  reparation  due  to  the  Court,  it  appears  to  me 
rle  fend  ants   should   not  be   allowed   to  profit  by   their 
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conduct  in  breach  of  the  injunction,  and  tl 
be  required  to  pay  into  Court  by  way  of  a  & 
to  their  profits  accruing  from,  sales  made  ii 
injunction.     If  such  profits  are  less  than  ^ 
should  pay  a  fine  of  $250.     Although  the 
fine  is  to  be  a  sum  equal  to  the  profits,  its 
to  b(»  regarded  as  a  disposition  of  the  profits  t 
feudants  may  on  or  before  6th  April,  1907^ 
thi^ir  contempt,  on  these  terms,  by  filing  a 
election  with  the  registrar,  and  thereupon 
reference  to  the  Master  to  take  an  account 
tioned.     In  default  of  such  notice,  the  writ 
to  issue,  and  defendants  to  pay  forthwith  af 
cos  is  of  the  motion  between  solicitor  and  cliei 


AXGLIN,   J. 


Maec 


TRIAL. 


NIXON  V.  MUNDET. 


Sale  of  Ooods — Action  for  Balance  of  Price — 
bideration — Manufactured  Goods — Contra 
Fulfil  Hequirements  —  (Counterclaim  for 
Paid  and  Damages  for  Breach  of  Contra^ 
Evidence — Assignment  of  Plaintiff's  Clain 
— Refusal  of  Assignee  to  he  Added  as  Pc 
of  Action, 


I 


Action  by  a  manufacturer  in  the  city  of 
cover  $360,  the  balance  of  the  price  of  two  ( 
machines  and  two  boxes,  all  made  to  the  ordei 
and  shipped  to  them  at  New  York.  Count 
fendants  to  recover  $1,000  paid  on  account  c 
price,  and  for  damages  for  breach  of  contrj 
alleging  that  the  machines  furnished  did  no 
quirements  of  the  contract  and  were  incapal 
use  by  them  in  their  business  as  cork-makers. 

C.  D.  Scott  and  MacGregor,  for  plaintiff, 
r.  P.  Gait,  for  defendants. 
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;gliKj  J.: — At' the  trial,  towards  tiie  clo&e  of  plaintiff's 
L^  in  rebuttal,  the  fact  developed  that  plaintiff  had 
tely  assigned  her  claim  against  defendants  to  one  Wil- 
i.  SpeiKt^j  for  value,  and  that  she  has  now  no  interest  in 
t>ject  matter  of  this  action.  8pence,  who  was  called  as 
ess  for  plaintiff,  produced  the  assignment,  which  bears 
two  day^s  subsequent  to  that  of  the  writ  of  summons  in 
L'tioUj  and  is  absolute  in  form.  He  stated  that  this 
is  not  his,  and  is  not  being  prosecuted  for  him  or  on 
county  but  added  that,  if  plaintiff  should  recover,  he 
3  her  to  pay  him  the  proceeds  of  her  judgment  against 
lants.  He  refused  to  allow  his  name  to  be  added  as 
tit  iff,  however,  or  to  have  anything  to  do  with  or  to 
,uy  resptinsibility  for  the  action.  Though  given  an 
unity,  tlie  solicitors  for  plaintiffs  failed  to  induce  Mr. 
3  to  alter  his  attitude. 

iring  parted  with  all  her  interest  in  its  subject  matter, 
if  can  no  longer  prosecute  this  action :  Murray  v.  Wur- 
9  P,  R.  L^88;  Johnson  v.  Thomas,  11  Beav.  501.  The 
lat  notice  of  the  assignment  was  not  given  to  defend- 
y  Spence  takes  the  case  out  of  sec.  58,  sub-sec.  5,  of 
idicaturo  Act,  but  does  not  prevent  the  action  being 
ed  defective.  The  assignee  having  definitely  refused 
Ldded  as  a  party  plaintiff,  the  proper  course  would  seem 
to  dismiss  the  action  with  costs  rather  than  to  direct 
of  proceedings. 

"OQ  tho  laerits  I  would  reach  the  same  conclusion, 
iff  failed  to  convince  me  that  the  machines  furnished 
apable  of  turning  out  125  cork  crow^ns  per  minute,  or 
bey  could  be  operated  without  destroying  an  unduly 
>ercentage  of  corks  and  crowns.  On  the  contrary,  de- 
ts  have  j^atisfied  me  that  the  machines  fell  far  short 
reqiiirenients  for  which  they  stipulated, 
"podaivts'  interest  was  clearly  to  keep  and  use  these 
les  if  at  all  possible.  Their  anxiety  to  procure  them 
e  requirrments  of  their  business  make  this  manifest. 
rood  faith  is  further  evidenced  by  the  large  payments 
>n  account  of  the  price  before  acceptance.  The  fin- 
BTeakne^s  of  plaintiff,  and  the  likelihood  that  defend- 
n  he  unable  to  recover  from  her  any  moneys  paid  her 
^a^es  allowed  them  make  it  highly  improbable  that 
uld  reject  machines  which  cost  only  $1,360,  and  upon 
hey  had  actually  paid  $1,000,  if  the  machines  were 
t  for  the  work  required  of  them. 
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I  was  not  favourably  impressed  with 
Earl  Nixon,  one  of  the  principal  witnesses  \ 
evidence  of  other  witnesses  as  to  tests  mad( 
befoie  shipment  seems  to  me  by  no  means 

Apart  from  the  difficulty  arising  from 
her  claim  to  Spence,  plaintiff  cannot  succe 

Upon  their  counterclaim  defendants   \ 
return  of  the  sum  of  $1,000  paid  to  plair 
their  damages  for  breach  of  contract  at 
have  the  costs  of  the  counterclaim  as  wel 


M/ 


DIVISIONAL  COURT. 


ELGIE  V.  EDGAB. 


Equitable  Assignment  —  Fund  in  Hamds 
gagees — ^Vritten  Order  by  Mortgagort 
Balance  Due — Assignment  by  Mortgage 
ants  of  Fund  —  InterpleMer  Applicatii 
Subsequent  Interpleader  Action  —  Du 
Costs, 


Appeals  by  plaintiffs  and  defendant  Ch 
ment  of  Teetzel,  J.,  8  0.  W.  R.  944,  upc 
interpleader  action. 

The  appeals  were  heard  by  Falconbritk; 
pF.,  Riddell,  J. 

F.  Arnoldi,  K.C.,  for  plaintiffs,  coni 
should  be  paid  damages  by  reason  of  thei 
tained  an  order  of  interpleader,  and  that  t 
to  costs  throughout. 

C.  J.  Holman,  K.C.,  for  defendant  CI 
that  he  was  entitled  to  the  full  sum  of  $79( 

T.  E.  Godson,  Bracebridge,  for  defendi 

Britton,  J.: — I  quite  concede,  as  cont 
for  defendant  Clemens,  that  the  order  mj 
favour  of  Edgar  for  $400  upon  plaintiffs. 
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5d  by  plaintitl's,  is  not  in  itself  an  equitable  assignment, 
s  not  payable  out  of  a  particular  fund — it  does  not 
r  the  fund  or  debt  out  of  which  the  payment  is  to  be 

e  cases  cited  are  conclusive  upon  that  point:  Hall  v. 
f,  17  A.  R.  306 ;  Thomson  v.  Huggins,  23  A.  R.  191 ; 
al  V.  Dunn,  29  Ch.  D.  128. 

to  the  form  Brends  v.  Dunlop,  90  L.  T.  106  (1904), 
laps  the  strongest  case  against  Edgar,  but  in  that  Brice 
mister,  L.  B.  3  Q.  B.  569,  was  approved.  Here  the 
requesting  plaintiffs  to  pay  are  as  absolute  and  so  as 
sre  as  the  words  "  I  do  hereby  order,  authorize,  and 
t  you  to  pay,"  as  in  Brends  v.  Dunlop. 
len,  is  extrinsic  evidence,  in  writing  or  parol,  admis- 

0  shew  the  intention  of  the  parties — and  to  so  designate 
nd  as  to  constitute  this  order  an  equitable  assignment? 
also  seems  to  be  fully  covered  "by  authority:  Lane  v. 
innon  Driving  Park  Assn.,  22  0.  R.  264;  Redick  v. 
11,  1  DeG.  M.  &  G.  763. 

►es  the  evidence  in  this  case  make  out  an  equitable  abs- 
ent in  favour  of  Edgar? 

^ling  had  a  saw  mill,  was  getting  out  logs,  manufactur- 
lese  logs  into  lumber,  and  was  selling  the  lumber  to 
iffs.  Edgar  had  a  mortgage  upon  the  logs  and  lumber 
ling. 

1  11th  July,  1905,  Sieling  and  plaintiffs  entered  into  an 
nent  in  writing  for  the  sale  by  Sieling  to  plaintiffs  of 
3  hemlock,  birch,  pine,  and  ash  lumber  then  cut,  and 
light  be  cut  during  that  season,  subject  to  certain  pro- 

and  to  be  paid  for  as  set  out  in  that  agreement.  To 
greement  Edgar  was  a  subscribing  witness, 
lere  was  correspondence  between  plaintiffs  and  Edgar 
the  lumber  plaintiffs  were  getting,  and  as  to  shipment 
jling.  and  to  some  extent  as  to  how  Sieling  was  carry- 
it  his  part  of  the  agreement  with  plaintiffs. 
.  25th  July,  1905,  Edgar  received  from  plaintiffs  $700, 
jntly  on  account  of  his  claim,  paid  by  plaintiffs  on  ac- 
t>f  the  Sieling  lumber,  and  Edgar  wrote  acknowledging 
:,  and  agreed  with  plaintiffs  to  hold  his  chattel  mort- 
m  the  Sieling  lum'ber  until  1st  September  following. 
iflFs  paid  the  Edgar  mortgage,  and  on  4th  September, 
took  a  chattel  mortgage  from  Sieling  to  themselves 
II  the  stock  of  logs  and  lumber  situate  upon  the  shore 
►on  Eagle  lake  in  the  district  of  Parry  Sound,  and  upon 
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nil  logs  that  Sieling  ^'  might  bring  there,  an 
ber  to  be  manufactured  from  them,  &c.,  &c. 

Plaintiffs  continued  to  make  advances  j 
Sieling  for  lumber.  Sieling  continued  to  i 
&liip  lumber  to  plaintiffs,  and  Sieling  contini 
edge  of  plaintiffs,  to  deal  with  Edgar,  wh 
merchant  at   Sundridge. 

On  26th  January,   1906,  Edgar  wrote 
important  letter  as  to  the  creditors  of  Si( 
threatened  proceedings  by  persons  from  wh 
chased  his  mill,  and  he  enclosed  cheques  w] 
handed  to  him  for  that  purpose. 

On  Ist  February,  1906,  Edgar  wrote  to  \ 
in^  them  that  lumber  of  Sieling  had  been 
and  advising  plaintiffs  to  send  cheque  to 
m  that  teams  could  '^  get  hauling/'    In  that " 
plaintiffs  that  Sieling  then  owed  him,  Edgar, 

After  that  and  before  8th  February  Edga 
of  plaintiffs'  firm,  had  a  conversation  ab( 
?lood  or  would  stand  with  plaintiffs  in  rega 
io  be  paid  by  plaintiffs  for  the  Sieling  lum 

On  8th  February  plaintiffs  wrote  to  E< 
^'  Referring  to  your  conversation  with  Mr. 
>fr,  Sieling's  account,  we  figured  that  he  wil 
after  our  account  is  paid  off,  and  which  n 
ifuisiderably  more,  and  you  can  govern  vc 
in^ly." 

To  this  Edgar  replied  on  the  9th  Februj 
you  for  your  information  re  Sieling.  I  thin 
\\W\  get  an  order  on  you  from  him,  and  h 
and  I  can  wait  until  you  get  the  lumber  tu 

On  15th  February  the  order  from  Sielii 
and  was  enclosed  by  Edgar  in  the  followin 
ilate  to  plaintiffs:  "Enclosed  you  will  find 
Sielipg  for  $400.  He  owes  me  about  $275,  1 
me  getting  an  order  for  the  $400,  as  he  is  wa: 
and  I  gave  him  $45  to-day.  The  mill  peoph 
trouble  about  the  logs  he  has  at  Eagle  lake, 
testing  their  claim.  He  is  loading  three  cai 
t]ie  Stratford  firm." 

The  receipt  of  this  order  was  not  ackno\ 
and  on  6th  March  Edgar  wrote  to  plaintiffs 
ago  I  sent  you  an  order  from  J.  Sieling  for  $- 
bad  any  acknowledgment  of  same.     If  ord< 
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m  kindly  acknowledge,  and  also  state  when  you  will  pay  it. 
[y  reason  for  being  so  particular  is  that  are  a  few  more 
•ders  on  me  and  annoying  me  for  payment;  besides,  1  am 
[formed  that  he  is  going  out  to  the  west  in  about  a  week 
•  10  day&  and  taking  2  or  3  teams  of  horses  with  him,  and 

do  not  want  to  let  him  off  without  knowing  that  order 

accepted  in  whole  or  in  part." 

To  this  letter  plaintiffs  replied  on  10th  March:  **We  are 
I  receipt  of  youi*  favour  of  the  Gth  instant,  and  have  delayed 
iswering  your  letter  as  we  expected  Mr.  Elgie  would  have 
«n  in  Sundridge.  We  received  the  order  signed  by  Mr. 
ieling  to  you  for  $400.  We  are  not  yet  paid  off  ourselves  on 
T.  Sieling^s  account;  however,  we  will  apply  this  surplus  on 
jcount  of  this  order  as  soon  as  we  are  clear  ourselves.  We 
pect  Mr.  Elgie  will  be  up  on  Mondav,  wlien  he  will  see 
m:' 

Other  evidence  w§ls  given.  This  evidence,  in  my  opinion, 
akes  specific  and  designates  the  fund  out  of  which  the  $400 
18  to  be  paid,  and  so  an  equitable  assignment  has  been  made 
it. 

It  is  in  evidence  that  Elgie  stated  that  this  amount  wa3 
edited  to  Edgar  upon  plaintiffs'  books,  but,  whether  it  was 

fact  credited  to  Edgar  or  not,  the  amount  of  it  should  have 
en  by  plaintiffs  charged  to  Sieling,  and  should  have  been 
?luded  in  plaintiffs'  statement  of  acc»ount  given  to  Clemens. 
aintiffs  not  having  done  this  should  not  affect  Edgar  to  his 
jjudice.  The  money  in  Court  is  practically  surplus.  It 
at  all  events  part  of  a  fund  out  of  which  Edgar  was  to  be 
id,  and,  as  l>etween  plaintiffs  and  Sieling,  plaintiffs  had  the 
ht  to  pay  the  $400  to  Edgar  and  to  charge  it  to  Siding. 

On  2nd  April  Sieling  assigned  to  Clemens  all  his  "  right, 
e,  and  interest,  of  whatever  kind,  in  all  lumber,  timber, 
od,  machinery,  lands,  book  accounts,  bills  of  any  kind,  and 
ff^es  in  action"  then  possessed  by  Sieling  or  in  whicii 
lin^  had  an  interest. 

There  was  also  on  that  date  a  formal  bill  ot  .^ale  from 
ling  to  Clemens,  the  stated  consideration  in  which  is 
10  and  the  payment  by  C^mens  of  thie  chattel  n.ortgage  to 
intiffs,  on  which  it  is  stated  that  $796.70  was  then  due. 

same  day  Clemens  notified  plaintiffs  of  the  a^-i.trnnipnt 
ject  to  plaintiffs'' chattel  mortgage,  and  clainrng  all  sur- 
9  money  after  payment  of  the  chattel  mortg^a9:3. 

roL.  rx.  o.w.R.  no.  12 — 42  + 
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Plaintiffs  acknowledged  receipt  of  this,  but 
Edgar,  and  apparently  did  not  notify  Cleme] 
order  until  some  later  day.  Plaintiffs'  letter  i 
4th  May  states — inter  alia — **As  we  advised 
two  orders  .from  Mr.  Sieling  to  pay  moneys  1 
Brubacke,  of  Berlin,  and  to  Joseph  Edgar,  < 
and  we  are  in  hopes  of  hearing  from  Mr.  Siel 
this  matter  also."  On  same  day  plaintiffs  vn 
notifying  him  of  the  claim  of  Clemens.  Edgj 
then  accrued.  Whatever  mistake  plaintiffs  ma 
them  and  Clemens,  if  any  mistake  was  mac 
affect  Edgar.  Plaintiffs  apparently  forgot  i 
order  until  some  day  after  5th  April,  1906,  j 
4th  May. 

It  seems  rather  a  pity  that  there  has  been 
so  much  litigation  about  the  matter,  when  there 
if  anything,  in  dispute  as  to  the  facts  of  the 

Both  appeals  dismissed  with  costs  payable 
to  Edgar— -but  no  other  costs. 

SiDDELL^  J.,  gave  reasons  in  writing  for  i 
elusion. 

Falconbridge,  C.J.,  concurred. 


Margi 

divisional  court. 

WRIGHT  V.  BOSS. 

Sale  of  Goods — Machinery — Written  Agreeme 
— Breach — Failure  to  do  Good  Work — Al 
Return  of  Machinery  —  Waiver  of  Right — 
struction  of  Contract — Return  of  Notes  CH 
— Delivery  up  of  Securities — Damages, 

Appeal  by  defendants  front  judgment  of 
dated  27th  November,  1906,  in  favour  of  plaintii 
with  costs,  in  an  action  for  breach  of  warranl 


The  appeal  was  heard  by  Meredith.  C.J 
Clute,  J. 
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6.  Lynch-Staunton,  K.C.,  and  A.  W.  Marquis,  St.  Cath- 
ines,  for  defendants. 
J.  M.  Glenn,  K.C.,  for  plaintiffs. 

Clute,  J.: — Plaintiffs  entered  into  a  written  agreement 
ider  seal  for  the  purchase  of  a  thresher  from  defendants, 

be  shipped  on  or  about  10th  July,  1905,  from  St.  Cath- 
ines  to  plaintiffs  at  Springfield.  Pajrment  was  secured  by 
rtain  promissory  notes  and  a  chattel  mortgage  as  collateral 

the  notes,  the  first  note  to  become  due  on  1st  November, 
)05;  property  not  to  pass  until  payment  made  in  full;  pro- 
sion  for  acceleration  of  payments,  with  numerous  other 
•ovisions,  among  which  is  one  that,  in  case  plaintiffs  aban- 
m,  neglect,  or  misuse  the  same,  defendants  may,  without 
ritten  consent,  resume  possession  thereof  and  sell  by  public 
iction  or  private  sale,  and,  after  deducting  all  expenses, 
edit  only  the  net  amount  received  in  cash,  the  purchasers 
Teeing  to  pay  any  deficiency  forthwith.    In  case  possession 

the  goods  or  machinery  be  resumed,  the  purchasers  auth- 
ize  the  vendors  to  sell  the  same,  if  they  desire,  without  com- 
bing with  any  of  the  requirements  of  R.  S.  0.  ch.  149  or 
lending  Acts.  The  contract  contains  the  following  war- 
aty :  *^  The  above  machinery  and  goods  are  warranted  to  be 
11-made  of  good  material,  and,  with  good  care,  proper 
ige,  and  skilful  management,  to  work  properly  and  do  good 
rk.  Defects  or  failure  in  one  or  more  parts  of  said  ma- 
neiy  or  goods  shall  not  afford  grounds  for  condemning  or 
uming  the  whole  or  any  other  part.    This  warranty  is  good 

5  days  only  after  starting,  and  written  notice  of  any  com- 
int  must  be  given  to  the  vendors  at  their  head  office,  and 
)  through  the  agent  through  whom  purchased,  before  the 
•iration  of  said  5  days,  stating  in  detail  wherein  this 
Tanty  is  not  satisfied;  and  reasonable  time  thereafter 
11  be  given  to  the  vendors  to  send  competent  workmen  to 
ledy  the  difficulty,  the  purchasers  agreeing  to  render 
pssary  and  friendly  assistance  vnth  men  and  horses  gratui- 
5ly,  if  requested,  and  the  vendors  to  have  the  right  to  re- 
?e  any  part  or  parts  within  reasonable  time ;  after  which 
nything  is  not  in  accordance  with  this  warranty,  it  is  to  be 
imed  by  the  purchasers  to  the  place  of  shipment  free  of 
rgre,  without  delay,  and  the  vendors  shall  then  have  the 
t  to  substitute  other  parts  or  machines  therefor,  within 
onahle  time,  on  the  same  conditions,  and  under  and  sub- 
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ject  to  the  terms  of  this  contract.  Failiii 
trial  or  to  give  such  notices  within  said  5  df 
elusive  evidence  of  the  due  fulfilment  of  ' 
vendors.  When  at  the  request  of  the  pun 
sent  to  operate  said  machinery  and  find  t 
carelest!ily  or  ignorantly  handled  to  its  injur 
work,  the  expenses  so  incurred  shall  be  p 
chasers  and  form  part  of  the  debt  secured  ui 
of  this  agreement  This  warranty  shall  be  ( 
case  the  purchasers  perform  fully  all  their  c 
this  agreement,  and  it  shall  be  void  in  the  ev( 
sentationg  or  statements  made  by  the  purchas 
No  reniedy  other  than  the  return  of  the  (3 
machine  shall  be  had  for  any  breach  of  warn 
ranty  does  not  apply  to  second-hand  macl 
on  the  vendors'  part  under  this  warranty  shal 
chafers  to  the  return  of  their  money  and  n 
no  warranties,  guarantees,  or  agreements,  ex 
other  tlian  those  contained  herein ;  and  the  t 
be  licld  responsible  for  any  statements  made 
any  way,  or  by  any  person,  in  connection  ^ 
unJesH  expressed  in  this  contract.  It  is  also 
no  money  ivS  to  be  paid  on  account  hereii 
without  a  \^Titten  order  of  an  officer  of 
the  head  office." 

The  machine  did  not  arrive  until  1st  A 
a  trial  it  would  not  do  good  work  or  even 
within  the  5  days  mentioned  in  the  warrant 
defnulants  notice  in  writing,  and  thereupor 
by  ikvfendants  to  endeavour  to  make  it  d 
pea  ted  attempts,  he  confessed  that  he  could 
trial  Judge  finds,  upon  evidence  that  full 
finding,  that  he  failed  and  acknowledged  t 
rpf^tiTv  what  was  wrong  and  to  make  the  i 
work.  After  some  40  days  of  delay  anoth 
by  defendants,  and  he  failed.  Then,  afte 
general  agent,  the  sales  agent  of  the  vendo 
to  take  the  machine  to  Springfield. 

The  trial  Judge  finds  that  it  was  kno^ 
that  the  machine  was  at  Springfield;  that  ' 
the  tnembers  of  the  firm  of  defendant.^,  sa 
it  there  in  October,  1905*/'  and,  instead  of 
transaction  .  .  .  they  treated  this  mao 
doncd  machine  and  proceeded  to  enforce  t 
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hi  eh  wati  given  as  security  for  the  notes,  half  a  month 
any  of  the  payments  were  due,  still  not  in  terms  re- 
Lug  the  return  of  the  machine  to  Springfield, 
is  action  was  commenced  in  January,  and  still  noth- 
is  eaid  about  the  particular  complaint  that  is  now 
of  it  not  being  sent  to  St.  Catharines,  and  in  Febru- 
r.  Eoss  took  formal  possession  of  the  machine.  By 
that  and  selling  it,  the  Judge  finds  that  he  must  be 
d  to  have  accepted  the  return  of  the  machine  in 
u\\  It  wu^  not  disputed  on  the  argument  that  the 
le  would  not  do  good  work,  and  that  the  man  sent 
endants  to  repair  it  could  not  make  it  do  good  work. 
)ntention  wai?,  however,  that  plaintiffs  abandoned  the 
le,  and  that  in  such  a  case  the  agreement  provides 
le  purchase  money  and  the  notes  and  securities  given 
>r  shall  immediately  become  due  and  payable,  and 
nder  the  agreement  they  had  the  right  thereupon  to 
e  machine  and  give  credit  for  the  amount  received. 
PFas  further  contended  that  what  was  done,  in  the  way 
living  and  selling  the  machine,  was  not  a  waiver  of 
ight  tu  have  the  machine  returned  to  St.  Catharines; 
ley  never  did  in  fact  accept  a  return  of  the  machine; 
lat  there  was  qo  breach  of  the  warranty. 
will  be  seen  from  a  perusal  of  the  warranty,  as  above 
t»  that  if  not  contradictory  it  is  obscure.  One  clause 
?s  that  **  the  defects  or  failures  in  one  or  more  parts 
I  maehiner}'  shall  not  afford  grounds  for  condemning 
nming  the  whole  or  any  other  part.""  That  seems 
IT  to  the  case,  not  as  in  the  present,  where  the  whole 
ae  would  not  do  good  work,  but  has  reference  to  a 
liar  part  which  may  be  replaced.  It  is  plain,  I  think, 
Br.  that  the  notice  which  is  to  be  given  within  the  5 
stating  in  detail  wherein  the  warranty  is  not  satisfied, 
notice  intended  to  be  given  when  that  which  may  con- 
!  a  breach  of  warranty  is  complained  of,  and  this 
has  no  reference  to  the  return  to  the  place  of  ship- 
because  after  the  notice  is  given  and  after  a  reason- 
ime  is  given  to  the  defendants  to  send  competent 
len  to  remedy  the  difficulty,  it  is  then  that  the  ma- 
is  to  be  returned  to  the  purchaser  to  the  place  of  ship- 
and  the  defendants  shall  then  have  the  right  to  sub- 
^  other  parts  or  machines  therefor  within  a  reasonable 
Bubjeet  to  the  terms  of  the  contract.  If  this  niean^ 
he  defendant^  have  the  right  to  go  on  from  tiine  to 
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time,  even  after  the  machine  is  sent  to  the 
ment,  to  substitute  other  parts  or  machines 
that  all  the  conditions  are  made  to  apply,  tl 
never  come,  apparently,  when  the  bargain  woi 
the  purchasers  be  entitled  to  a  return  of  th 
securities.    But  this  evidently  is  not  the  true 
because  further  on  in  the  warranty  is  this  cl 
type  and  as  a  distinct  sentence :  "'  Failure  on 
part  under  this  warranty  shall  entitle  the  pur< 
return  of  their  money  and  notes.'^  This  is  the 
of  the  warranty.     This  it  was,  doubtless,  upor 
tiffs  relied,  and  the  whole  agreement  ought  to 
to  make  this  clause  effective.     As  the  trial  Ju 
served,  this  contract  is  a  one-sided  contract, 
contract.     It  is  a  contract  which  might  indue 
ture  to  intervene  and  to  say  that  in  such  a 
Judge  might  pronounce  upon  its  reasonable! 
have  to  deal  with  it  as  it  is,  giving  it  a  reason 
tion,  having  regard  to  the  one  clause  in  favoi 
chaser. 

I  think  the  fair  meaning  of  the  warrant 
is,  that  if,  under  all  the  circumstances,  del 
had  a  reasonable  opportunity  to  make  the  i 
properly  and  to  do  good  work,  and  fail  to  d( 
chasers  are  entitled  to  a  return  of  their  money 

I  do  not  think,  on  the  facts  in  this  case,  th 
can  rely  upon  the  non-return  of  the  machine  t 
shipment  to  defeat  a  clear  breach  of  their  wa 
return  was  to  give  the  defendants  the  right 
other  parts  or  machines  therefor  within  a  res 
etc.  It  was  not  to  entitle,  immediately  thereup 
tiffs  to  a  return  of  their  notes.  The  return  oi 
ties  depended  upon  the  failure  of  the  defend 
the  machine  '^  work  properly  and  do  good  wo] 
ants,  knowing  the  facts,  did  not  pretend  th 
ready  to  do  anjrthing  further  with  the  machine 
required  the  machine  to  be  returned,  but 
through  their  agent,  directed  what  was  to  be 
machine  to  enable  them  to  put  it  in  proper  ( 
what  was,  to  take  it  to  Springfield,  to  have  i 
their  own  men.  This  was  done.  It  still  wor 
and  after  an  unreasonable  delay  of IRT'days, 
other  man,  and  he  is  not  able  to  make  it  t 
The  machine  having  been  left  at  the  place 
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;ted  to  be  sent,  the  defendants  having  twice  attempted 
lake  the  machine  work  and  having  failed,  it  being  left 
e  at  their  request,  and  nothing  further  asked  and  noth- 
further  done  in  the  way  of  making  the  machine  do 
.  work  J  the  proper  inference  is,  that  they  could  not  make 
)  good  work,  and  had  decided  not  to  try,  and  that  the 
ch  of  the  warranty  was  complete.  The  return  to  fet. 
larines  is  not  part  of  the  warranty  and  no  part  of  the 
eh.  It  is  a  clause  inserted  to  enable  them  to  endeavour 
Ler  to   make  the  machine  work  well.     The  covenant 

r.ot  say  that  upon  the  return  to  the  place  of  shipment 
pu I  chasers  shall  be  entitled  to  their  money  and  notes, 
^hfli  failures  on  the  vendors'  part  under  the  waiTanty 
I  iDlitlt?  the  purchasers  to  a  return  of  their  money  and 
i.     The  chattel   mortgage   was   collateral   to   the   notes, 

a:-  ;i;.thing  ever  became  due  on  the  notes,  there  was 
"ight  to  S4?ll  under  the  chattel  mortgage,  and  plaintiffs 
'  entitled  to  recover  for  the  value  of  the  property  sold. 

iiraouitt  afisessed  as  damages  is  very  reasonable,  cer- 
\\  not  ;ibove  the  actual  loss.  I  think  the  judgment  of 
triat  Judge  should  be  affirmed,  and  this  appeal  dismissed 

Meredith,  C-J.,  gave  reasons  in  writing  for  the  same 
lusion,  distinguishing  Hamilton  v.  Northey,  31   0.  K. 


Wagee,  J.,  also  concurred. 


March  28th,  1907. 

DIVISIONAL  COURT. 

OOOLEDGE  V.  TOEONTO  R.  W.  CO. 

d  Baihrnys — Injury  to  Passenger  Alighting  from  Car — 
Negligence — Contributory  Negligence — Findings  of  Jury 
-New  Trial. 


Appeal  by  defendants  from  judgment  of  Britton.  J., 
222. 

>.  It  McCarthy,  for  defendants. 

r  Cagseb.  K.C.,  for  plaintiff. 
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The  CotmT  (Mulock,  CJ.,  Anolin,  , 
allowed  the  appeal^  set  abide  the  vei*dict  and 
diret^ted  a  new  trial,  making  the  costs  of  the 
trial  had  eost^  in  the  cause. 


UARftOW:  J. 


Mai 


CA.-CHAMBERS. 


CUMMING8  V,  TOWN  OF  DUN 


Appeal  to  Co-urt  of  AppeaJ — Leave  to  Appeu 
Pitmiottal  Court — Hevetiiai  of  Jiidiptient 
—ftrounds  of  Appeal — Spec^!  Cifcumst 
— Restoraiion  of  Roadbed  of  Highwimf. 

Motion  by  defendants^  for  leave  to  appe 
i»f  Appeal  from  order  of  a  Divit;ional  Courts  i 
ing  judgment  of  Street,  J.,  6  0.  W.  R  168, 
iind  deck  ring  plain tiflf  entitied  to  damages. 

fh  C.  Gwyn,  Diindaa,  for  defendants, 

H.  W.  Mickle,  for  plain  tiff. 

(tARBOw,  J.A, : — Tlie  action  u^a^  brought 
nges  sustained  by  plaintiff  bv  reason  of  def 
to  rejiair  Quay  street,  which  forms  the  oi 
plaintiff's  lands.  The  diBrepair  consisted  in 
store  the  roadbed  of  the  highway  after  it  h 
Hway  hy  a  neighbouririjf  stretnn  flowing  thi 
The  conclusion  of  fact  reached  by  Street,  *1 
action  without  a  jnry,  was  that  the  higlii 
practical  purposes  lieeii  des^t roved,  that  not! 
repair,  and  therefore  that  the  liability  wa 
dismissed  the  action  with  costs.  The  1 
reached  the  opposite  conclusion  upon  the  < 
and  awarded  to  plaintiff  $'35  damages  to  the 
i»f  the  action  and  a  reference  as  to  snhseqi 

The  question  18  certainly  one  of  some  i 
the  whole  I  agree  with  the  conclusion  reaci 

sional    Court 
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le  damages  are  small,  and,  although  it  is  argued  by 
lants,  not  without  reason,  that  more  is  involved — that 
t  what  really  is  involved  is  defendants'  liability  to  re- 
the  highway,  which  will  cost,  it  is  said,  $800  or  over — 
e  been  quite  unable  to  reach  the  conclusion  that  it 

bt;  proper,  in  all  the  circumstances,  to  assist  defend- 
:o  continue  the  litigation.  The  matter  in  issue,  al- 
h  small  in  mere  present  damages,  is  of  great  conse- 
e  to  plaiutili*.     His  access  is  probably  cut  off.     The 

is  an  absolute  necessity  to  him  to  reach  his  lands 
ousv'?.  .Vnd  it  is  also,  it  must  be  assumed,  of  use  to 
iblic  generally,  and  should  be  restored.  That  it  can  be 
litted,  by  an  expenditure  which,  although  considerable, 

out  of  reason. 

iplicatioii  dismissed  with  costs. 


)NBR1DU>E,    C.J. 


March  30th,  1907. 


WEEKLY  COURT. 

Ee  ^J^OMSON  and  STEVENSON. 

aiion  of  Actiojis — Mortgagee  in  Possession — Acquisition 
of  Title — Vendor  and  Purchaser. 

>tioii  by  the  vendor  under  the  Vendors  and  Purchasers 
>r  an  ordpr  declaring  that  the  objection  of  the  purchaser 
title  of  the  vendor,  that  the  vendor  is  only  a  mortgagee 
;?ession,  has  been  satisfactorily  answered  by  the  vendor. 

H.  Wardpope,  Hamilton,  for  the  vendor. 

H.  Bicknell,  Hamilton,  for  the  purchaser. 

LCONBIODGE.  G.J. : — The  purchaser  is  anxious  to  carry 
le  eon  tract  of  sale.  The  mortgagor  and  persons  claim- 
rough  Iniii  are  barred  by  virtue  of  the  provisions  of  R. 
1S97  eh.  133,  sec.  19.  The  vendor  took  possession  in 
T,  1892,  after  the  execution  of  the  subsequent  mort- 
nnd  of  the  conveyance  of  the  equity  of  redemption, 
le  grantees  can  occupy  no  higher  position  than  the 
Igor.  Therefore,  sec.  2^  of  the  Act  does  not  help  them, 
p  eases  rit-ed  seem  to  have  no  application.     Tlie  state- 
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ment  of  facts  has  been  amended  so  as  to  b 
rectly  within  sec.   19. 

Order  declaring  that  a  good  title  has  bee 

No  costs  asked  for. 


Mai 


DIVISIONAL  COURT. 


GOULD  V.  McCRAE. 

Master  and  Servant — Contract  of  Hiring — /: 
Presumption — Yearly  Hiring — Findings 
sal  without  Notice — Statute  of  Frauds— 

Appeal  by  plaintiff  from  judgment  of  " 
Elgin  dismissing  an  action  for  wrongful  di 
tiff  from  the  service  of  defendant  in  the 
chmist. 

W.  E.  Middleton,  for  plaintiff. 

W.  N.  Ferguson,  for  defendant. 

The  judgment  of  the  Court  (Falconbri 
TON,  J.,  Clute,  J.),  was  delivered  by 

Britton,  J. : — Plaintiff  was  hired  by  def 
June,  1906,  to  work  for  him  in  his  engine 
burg,  and  plaintiff  was  dismissed  without  n< 
9th  October,  1906. 

I  agree  with  the  County  Court  Judge  th 
tract  was  made  between  the  parties  must  be 
the  evidence  of  plaintiff  and  defendant.  The 
^^  plaintiff  had  not  proved  his  contract  that 
for  one  year  by  defendant."  In  view  of  the  fi 
given  in  the  reasons  for  judgment,  that  : 
plaintiff  had  not  proved  an  express  contra 
or  an  express  yearly  hiring.  N"©  such  expr 
alleged  in  this  case,  and  I  agree  that  n( 
The  statement  of  claim  sets  up  ^'  an  agreemei 
tiff  wa«i  to  perform  the  duties  of  chief  mac 
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works  of  defendant  at  Tilsonburg  at  the  stated  salary  of 
per  annum,  which  amount  was  to  be  paid  to  plaintiff 
ly  event,  and  that  defendant  also  agreed  to  give  to  plain- 
n  addition  a  portion  of  tlie  profits." 

rhe  evidence  was  of  an  agreement  whereby  plaintiff  was 
ork  for  defendant,  and  at  the  stated  salary  or  wages  of 
5  per  day.  The  evidence  established  "the  relation  of 
byer  and  employed"  for  an  indefinite  time,  and  so  es- 
shed  a  general  hiring. 

rhen  the  Judge  said :  ''  1  also  am  obliged  to  hold,  ac- 
ing  to  my  view  of  the  law,  that  as  a  matter  of  law  a 
)n  agreeing  to  hire  for  an  indefinite  time  at  a  certain  rate 
day  has  not  made  a  yearly  hiring  .  .  ."  This  must 
iterpreted  as  a  finding  of  fact  by  the  Judge  that  there 
in  this  case  an  agreement  by  defendant  to  hire  plaintiff 
m  indefinite  time,  the  service  to  be  paid  for  at  a  certain 
per  day.  The  evidence  of  defendant  that  the  hiring  was 
be  day  was  not  accepted,  but  the  evidence  of  plaintiff  was 
pted,  and  so  the  time  was  not  either  expressly  or  iiii- 
Uy  limited  for  the  duration  of  the  service. 

X  is  upon  the  assumptk>n  that  there  has  been  this  finding 
act  that  I  propose  to  deal  with  the  case.  The  Judge, 
itting  the  possibility  of  his  ruling  upon  the  law  not  be- 
sustained,  and  upon  a  yearly  hiring  if  it  should  be  so 
id,  or  upon  a  hiring  that  would  entitle  plaintiff  to  rea- 
ble  notice,  if  that  should  be  determined,  held  that  the 
lissal  was  not  justified,  and  he  assessed  the  damages  at 
).    There  is  no  cross-appeal. 

rhe  evidence  warrants  the  finding  that  in  the  hiring  there 
no  limitation  as  to  time  of  service — that  there  w^as  a 
ral  hiring. 

[Tie  trial  Judge  held  that  as  a  matter  of  law  such  an 
?ment,  if  proved,  could  not  be  a  yearly  hiring,  that  such 
ereement  negatived  any  inference,  or  did  not  permit  of 
inference,  of  a  yearly  hiring.  In  my  opinion,  there  was 
in  so  holding.     .     .     . 

Reference  to  Smith's  Master  and  Servant,  6th  ed.,  p. 
Beeston  v.  Collyer,  4  Bing.  309;  Lilley  v.  El  win,  11  Q. 

p.  754;  Hamwell  v.  Parry  Sound  Lumber  Co.,  24  A. 
O ;  Baxter  v.  Morse,  6  M.  &  6.  935 ;  Bain  v.  Anderson, 

C.  R.  484;  article  bv  Mr.  C.  B.  T^abatt  in  34  C.  L.  J. 
8.] 
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If  1  am  right  in  tliinking  that  the  Judg 
fact  of  a  yearly  hiring,  if  in  law  he  was  at 
that  dispo&es  of  this  branch  of  the  case. 

Even  if  it  can  be  argued  that  the  trial 
found  as  1  have  mentioned,  he  has  certainly 
contrary.  Infereutially  he  has  found  that 
not  by  the  day  or  a  mere  temporary  hiring;  t 
upon  which  the  yearly  hiring  may  be  foun 
the  presumption  in  favour  of  such,  which  h 
butted. 

It  would  be  a  great  liardship  upon  plai: 
not,  at  least,  in  the  position  of  a  person  entitl 
notice  of  termination  of  the  employment :  see 
3  0.  L.  E.  422,  1  0.  W.  E.  116. 

Defendant  in  his  statement  of  defence  p 
tion  for  the  dismissal,  but  failed  in  the  proof 
assessed  are  not  more  than  reasonable  dam 
notice,  the  amoimt  being  a  little  less  than  3 
Plaintiff  seems  to  have  done  what  he  could, 
plo\Tnent,  to  reduce  the  damage. 

Defendant  pleads  the  Statute  of  Frauds, 
Britain  v.  Eossiter,  11  Q.  B.  123.  That  was 
tract  made  on  21st  April,  1877,  for  sen^ice  fo 
23rd  April,  1877,  and  so  a  contract  not  t( 
within  a  year,  and  within  sec.  4  of  the  statu 
sent  case  the  contract — whatever  it  was — wa^ 
with  the  date  when  made.  Smith  v.  Gold  Cc 
1  K.  B.  538,  applies. 

In  my  opinion,  the  appeal  should  be  allc 
judgment  in  Court  below  set  aside,  and  ju 
for  plaintiff  for  $150  with  costs  of  action. 
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Toronto,  ahril,  u  1907, 


No,  13 


CHAMBEH9. 

KOBKRl  80X  AND  OfiAND  TKUNK  It  W.  CO 

.fjiiis — AppJicafion  to  Compel  Rail  it  (i^  Compivitf  to 
rnisk  Third-il litis  Carriages  and  Carry  Passengers  at  a 
itiy  a  Mile — .statute  Iitcorporating  Grand  Trnnk  Hail- 
/  Company — Other  Adequate  Hemedy^-Jurisdiction  of 
jrd  of  Railway  Commissioners — Refusal  of  Mandamus, 

pJication  by  one  RobertBoii  for  a  prerogative  writ  of 
mus  directing  the  (irand  Trunk  Railway  Company  to 
ery  day,  througliout  the  length  of  their  Hue,  at  least 
ain  having  in  it  third-class  carriages,  and  to  compd 
upany  to  pi^rmit  the  applicant  to  travel  in  such  third- 
arriage  on  payment  of  a  fare  not  exceeding  one  penny 
'h  mile  travelled,  a.s  provided  for  by  sec.  3  of  cli.  ^T  of 
t.,  being  the  Act  incorporating  the  company, 

F.  Gurry,  K.  C,^  for  applicant 
Xesbitt^  K,  C,  for  respondents. 

ETZELj  J,  ;^A  prerogative  mandamus  is  preserved  in 
r  is  prudence  for  the  extraordinary  eascR  where  without 
irty  would  be  left  without  an  effectual  remedy  to  com- 
J  performance  of  some  duty  in  which  the  applicant  is 
'ted J  and  to  the  performance  of  which  lie  has  a  specific 
ight.  See  Holmested's  Judicature  Act,  3nl  cd.,  p.  77, 
ises  there  cited, 

*o  queBtioas  must  be  found  in  favour  of  the  applicant 
the  writ  ean  issue,  according  to  tlic  practice  of  the 
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Court,  which  was  adopted  contemporaneous!; 
of  the  writ  as  a  judicial  proceeding,  and  hai 
followi-d  since,  namely:  has  the  applicant 
nglit  to  the  performance  of  some  duty  by  the 
eecontllyj  will  the  applicant  without  the  ber 
be  left  without  effectual  remedy. 

In  reference  to  the  second  question,  it  is  g 
ou  Mandamus,  p.  69 :  ^*The  writ  of  mandan 
grantcUjle  of  right,  but  by  prerogative,  an( 
things  it  is  the  absence  or  want  of  specific  le^ 
gives  the  Court  jurisdiction  to  dispense  it. 
to  give  an  easier  or  more  expeditious  remed\ 
there  ia  no  other  remedy,  being  both  legal  an< 
lon^^  imd  uniformly  has  the  Court  adhered 
and  refused  to  grant,  or  if  granted,  quashed 
wlierp  tliere  is  a  specific  legal  remedy  either 
01*  hy  Act  of  Parliament,  that  it  has  become  i 

law  of  this  subject Thus,  if  a  statute 

tieular  remedy,  no  other  remedy  can  be  take 
ill  such  a  case  mandamus  will  not  lie." 

Unless  the  section  of  the  incorporating  A( 
been  superseded  or  repealed  by  the  subseque 
lation  respecting  railways,  which  was  suppoi 
Eient  i\i  counsel  for  the  respondents,  I  shoi 
according  to  the  practice  of  the  Courts  and  i 
ties  cited  by  counsel  for  the  applicant,  he  has 
pel  the  ])erformance  by  the  company  of  the 
Reft  ion  above  referred  to,  and  would  be  enti 
mandamus  unless  it  is  clear  that  he  has 
remedr  either  at  common  law  or  by  statute;  ; 
the  coTi!?ideration  of  the  second  question.  1 
clearly  of  the  opinion  that  under  the  provisi 
way  Act,  1903,  the  applicant  is  furnished 
adequate  remedy  for  the  grievances  complai 

Stxtion  8*  of  the  Act  constitutes  the  B< 
Commissioners   a  court  of  record  with  an  of 

Seetion  23  is  as  follows:  ''The  Board 
jurisdiction  to  inquire  into,  hear,  and  deter 
cation  by  or  on  behalf  of  any  party  interestec 
m^  that  the  company,  or  any  pei*son,  has  fail 
matter,  or  thing  required  to  be  done  by  t 
Bpefial  Act,  or  by  any  regulation,  order,  or 
thereunder,    by   the    Governor   in    council. 


> 


Digitized  by 


Google 


RE  IWBERTSON  d  GRAND  TRUNK  R  IF.  CO. 


631 


lister,  or  any  inspecting  engineer,  or  has  done  or  is  doing 
actj  Tuatter,  or  thing  contrary  to,  or  in  violation  of,  this 
:,  or  the  special  Act,  or  any  such  regulation,  order,  or 
action;  (b)  requesting  the  Board  to  make  any  order,  or 
B  any  direc^tion,  sanction  or  approval,  wlrich  by  law  it  is 
iiorized  t^*  make  or  give. 

^'And  the  Board  may  order  and  require  any  company  or 
son  to  do  forthwith,  or  within  or  at  any  specified  time, 
1  in  any  manner  prescribed  by  the  Board,  so  far  as  is  not 
onsistent  with  this  Act,  any  act,  matter,  or  thing  which 
h  company  or  person  is  or  may  be  required  to  do  under 
5  Act,  or  the  special  Act,  and  may  forbid  the  doing  or  con- 
uing  of  any  act,  matter,  or  thing  which  is  contrary  to  this 
t,  or  the  special  Act;  and  shall  have  full  jurisdiction  to 
ir  and  determine  all  matters,  whether  of  law  or  of  fact, 
1  shall .  as  respects  the  attendance  and  examination  of  wit-- 
^ses,  the  production  and  inspection  of  documents,  the 
fnrceraent  of  its  orders,  the  entry  on  and  inspection  of 
)perty,  and  other  matters  necessary  or  proper  for  the  due 
jrcise  of  its  jurisdiction  under  this  Act,  or  otherwise  for 
■rj'ing  this  A  3t  into  effect,  have  all  such  powers,  rights,  and 
ivileges  as  are  vested  in  a  Superior  Court. 

"^2.  The  decision  of  the  Board  upon  any  question  of  fact, 
d  as  to  whether  any  company,  municipality,  or  person  is, 

is  not,  a  party  interested  within  the  meaning  of  this  sec- 
m.  shall  be  binding  and  conclusive  upon  all  companies  and 
rgonsj  and  in  all  Courts." 

Beetion  25  authorizes  the  Board  to  make  orders  and  regu- 
tions  regarding  the  operation  of  trains,  and  inter  alia  "with 
^pec't  to  any  matter,  act,  or  thing  which  by  this  or  the 
f'cial  Act  is  sanctioned,  required  to  be  done,  or  pro- 
bited.'' 

Section  ^-t  contains  provisions  for  appeal  to  the  Supreme 
>urt. 

See  also  sections  214  and  294. 

Not  only  do  I  think  that  adequate  remedy  is  provided  for 
te  applicant  under  the  provisions  of  the  Railway  Act,  1903, 
it  that  such  remedy  could  be  m-ore  conveniently  applied 
^d  executed  under  the  direction  an^^  supervision  of  the  Rail- 
ay  Conimitiiiion  than  by  the  Court,  a5d,  therefore,  in  accord- 
Qce  with  tlie  practice  I  have  alludea'^o,  I  must  refuse  the 
Pplication  with  costs. 
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Eeference  may  also  be  had  to  Passmore  v.  ( 
Urban  District  Council,  [1898]  A.  C.  387;  an 
General  v.  President,  etc.,  of  the  Shire  of  Pres 
torian  L.  R.  402,  410. 


Cartwright^  Master. 


Apei] 


CHAMBERS. 


PYE  V.  CITY  OF  TORONTO  AND  TWl 

Pleading — Statement  of  Defence — ''Not  Ouilty  b 
Motion  to  Strike  out — Public  Officer — Medi 
tendent  of  Hospital — Notice  of  Action — P\ 
Act. 


Motion  by  plaintiff  to  strike  out  statement  c 
defendant  Tweedie  as  embarrassing. 

John  M:acGregor,  for  plaintiff. 

F.  R.  MacKelcan,  for  defendants. 

The  Master  : — The  statement  of  claim  aUegc 
tiff's  daughter,  while  in  the  Isolation  Hospit^tl 
of  Toronto,  after  recovering  from  scarlet  fevei 
fit  to  be  discharged,  was  negligently,  carelessly,  an 
permitted  by  defendant  Tweedie  to  come  in  \ 
other  children,  whereby  she  contracted  measle 
Defendant  Tweedie  is  described  as  a  "medical  ] 
in  the  empldy  of  his  co-defendants,  the  corpor 
city  of  Toronto.  He  pleads  not  guilty  by  statu 
amongst  others  to  R.S.O.  1897  ch.  88,  and  the  P 
Act,  R.  S.  0. 1897  ch.  248,  and  amendments  thei 
tiff  moves  to  strike  this  out  as  emberrassing. 

The  discussion  was  as  to  whether  defends 
fiomes  within  the  protection  of  R.  S.  0.  1897  ch. 
be  entitled  to  notice  of  action,  which  it  was  a< 
not  been  given.  ; 

In  support  of  the  mj.>tion  it  was  argued  that  i 
of  sec.  1  governed  the  ^ole  Act,  and  that  it  liae 
tion  to  a  case  in  whic2r  it  is  not  necessary  or  sensi 
that  what  is  complpjned  of  "  was  done  malicious 
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out  reasonable  and  probable  canse/^  It  was  contended  that 
the  present  action  is  founded  on  an  implied  contract,  by  ope- 
ration of  the  provisions  of  the  Public  Health  Act,  that  the 
medical  man  in  charge  of  any  Isolation  Hospital  shall  use 
all  proper  care  and  skill  just  as  fully  as  if  he  was  attending 
i  patient  at  home.  On  the  other  hand,  it  was  contended  that 
the  words  of  sec.  1,  sub-sec.  2,  are  sufficiently  wide  to  extend 
:o  this  defendant,  who  is  being  sued  for  something  "  done 
n  the  execution  of  his  office,"  and  that  he  was  certainly  ful- 
fiiling  a  public  duty,  being,  as  alleged  in  the  statement  of 
daim,  medical  superintendent  of  the  Isolation  Hospital.  Re- 
erence  was  made  to  Township  of  Logan  v.  Township  of 
lurlburt,  23  A.  R.  628,  Sellars  v.  Village  of  Button,  7 
).  L.  R.  646,  3  0.  W.  R.  664,  and  to  the  provisions  of  the 
iNiblic  Health  Act,  as  shewing  that  it  is  incumbent  on  the 
ity  corporation  to  maintain  the  hospital,  and  that  those  in 
harge  are,  while  so  employed,  fulfillingv  a  public  duty. 

There  does  not  seem  any  escape  from  this  position.  In 
^arkes  v.  Baker,  17  P.  R.  345,  it  was  held  that  where  (as 
Q  the  present  case)  a  person  who  holds  a  public  office  is 
lade  defendant  in  an  action,  the  pleadings  must  be  looked 
t  to  determine  whether  he  is  sued  in  his  capacity  of  a  public 
ffieer  and  so  entitled  to  security  for  costs,  which  was  the 
)int  under  consideration  in  that  case.  There  it  was  held 
lat  the  cause  of  action  was  not  so  alleged  and  that  if  at  the 
lal  the  plaintiff  sought  to  make  out  a  case  for  anything 
[>ne  by  defendant  as  a  health  officer,  he  must  fail,  for  it  was 
>t  covered  by  the  statement  of  claim,  nor  had  any  notice 
action  been  given.  See  for  an  application  of  this  prin- 
ple  Lane  v.  Clinkinbroomer,  3  0.  W.  R.  613. 

Here,  however,  plaintiff  alleges  that  his  daughter  was 
ider  the  care  and  control  of  defendant  fCweedie  as  medi- 
l  superintendent  of  the  Isolation  Hospital,  and  in  no 
her  way,  and  that  it  was  through  the  negligence  and  breach 
duty  of  the  defendants  in  allowing  his  daughter  to  come 
contact  with  persons  suffering  from  measles,  contrary  to 
?  rules  of  the  Hospital  and  the  medical  profession,  that  his 
ughter  died. 

T'nder  these  facts  it  seems  impossible  to  hold  that  de- 
idant  Tweedie  was  not  fulfilling  a  public  dftty,  or  that  the 
Aon  a.^  against  him  is  not  for  something  doni  in  the  execu- 
n  of  his  office,  and  the  motion  must  be  dismissed  with  costs 
defendant  in  this  cause. 
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Cartwright,  Master.  Ap 

CHAHBEB8. 

VANDUSEN  V.  ROBERTSOl! 

Pleading — Statement  of  Claim — Motion  to  S 
harrassment — Prayer  for  Relief — Maiiciou 
Conspiracy — A  mendment. 

Motion  by  defendants  to  strike  out  the  sta 
in  whole  or  in  part,  or  at  least  to  compel  an 

\\\  X.  Ferguson,  for  defendants. 

T.  ,}.  W.  O'Connor,  for  plaintiff. 

The  Master: — The  allegations  in  paragi 
the  statement  of  claim  may  be  summarized  as 
plain  lift*  is  the  proprietor  of  an  employment  a^ 
defendant  Robertson,  the  owner  and  publishe 
iug  Telegram,^^  wished  to  kill  as  being  injurio 
For  tJiis  object  he  conspired  with  two  of  his  re 
to  phiintiff  for  situations  and  pay  the  neces 
They  thereupon  laid  a  charge  against  plaint 
money  under  false  pretences,  This  charge 
and  plaintiff  was  honourably  acquitted  by  th 
trate. 

Then  follows  (paragraph  10)  a  charge  of 
Beeutfon.  The  reports  given  in  the  "  Telegra 
ceodiii^H  before  the  magistrate  on  29th  and  : 
and  7th  December,  1906,  are  also  set  out  in  j 
and  9,  as  shewing  the  .malicious  intent  of 
Robertson.  .The  prayer  for  relief  is  somewh 
h  a.^  follows:  ^Tor  the  reasons  hereinbefore  a 
plaintiff  claims  from  the  said  defendant  ( 
$5,000  ^' — then  (2)  costs  and  (3)  further  reli 

On  the  argurient  it  was  pointed  out  that  ( 
really  erabarrafsed  because  from  the  prayer 
'1^5,000  as  damages,  it  does  not  appear  what  < 
plaintiff  is  rplying  on.     It  was  said  that-  he 
in}  aulng  fcr  libel  in  the  publication  of  the 
fore  the  magistrate.    This,  however,  is  not  f< 
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u  plaintiff  served  a  jury  notice  with  the  statement  of 
t  it  would  appear  that  this  was  not  in  contemplation, 
im  right  in  this  view,  an  undertaking  can  be  given  in 
rder  to  this  effect. 

his  would  leave  two  possible  grounds  of  action;  (1) 
iraey  to  injure  plaintiff ^s  business  as  evidenced  in  part 
e  publications  set  out  in  the  statement  of  claim ;  and 
aliciou:^  prosecution.    It  might  be  thought  that  plaintiff 

sueceed  in  one  of  three  ways.  He  may  either  rely  on 
oiiiipini!  V  and  give  the  prosecution  as  evidence  of 
?.  or  !ie  may  rely  on  the  malicious  prosecution  and  give 
her  facts  in  evidence  as  establishing  malice,  or  he  may 
ne  the  two  in  this  one  action  and  claim  damages  on 
[^oimt.     No  doubt,  the  plaintiff  is  not  to  be  unneces- 

limitud  in  his  pleading,  nor  is  there  any  reason  for. 
ing  separate  trials  of  these  issues  if  he  thinks  it  for 
tere^t  to  combine  them  in  the  same  action. 

1  the  other  hand,  defendants  are  entitled  to  know 
pr€»:i8ol_v  is  the  case  they  have  to  meet.  It  was  said  by 
C.J.O.,'  in  Dryden  v.  Smith,  17  P.  R.  at  p.  512,  in 
I  to  pleadings  of  an  adversary,  that  the  otlier  party  "  Is 
ed  to  have  them  set  foi-th  in  such  manner  as  will  enable 
tptm  reading  them  to  form  a  fairly  correct  judgment 
their  r^tcipe  and  meaning,  and  *ds  to  what  is  intended  to 
fed  upon  under  them/' 

?feDdants  are  entitled  to  have  the  statement  of  claim 
to  conform  to  the  principle  enunciated  above.  This  can 
be  done  by  amending  the  prayer  for  relief  so  as  to  shew 
hat  he  is  claiming  and  if  for  separate  causes  of  action 
i;  m  plainly. 

1  order  will  therefore  go  directing  plaintiff  to  amend  as 
ly  be  advised  within  a  week.  Defendants  to  have  8  days 
service  of  the  amended  statement  of  claim  to  plead 
:o.  The  costs  of  this  motion  will  be  to  defendants  in 
vent,  a^^  defendants  were  really  and  seriously  embar- 
L 
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Macbeth,  Co.C.J.  Makc 

Falconbridge,  C.J.  Ap 

CHAMBERS. 

REX  EX  REL.  ARMSTRONG  v.  GAl 

Municipal  Elections — Statutoiy  Declaration  a 
to  be  Filed  by  Candidate  after  Nomination 
Made  and  bhibscribed  6  Weeks  before  No  mi 
cipal  Act,  sec.  12V  {S) — Construction — 01 
after  Election — iiregularity — Result  not 
lion  to  Set  aside  Election — Costs. 

Motion  under  the  Municipal  Act  to  set  asi 
of  the  defendant  as  an  alderman  of  the  city  of 

Macbeth,  Co.C.J.: — The  defendant  wa^  a 
this  city  for  the  year  1906.  He  went  to  Englai 
November  last.  He  intended  to  be  a  candide 
tion  at  the  then  ensuing  municipal  elections, 
November  last  he  made  and  subscribed  a  stal 
tion,  which  in  point  of  form  is  conceded  to  I 
comply  with  sec.  129  (3)  of  the  ^lunicipal  Ac 
fendant  did  not  propose  to  return  to  Canada 
elections,  he  left  this  declaration  in  the  hands 
to  be  filed  on  his  behalf.  At  the  nomination  n 
Slst  December  last  the  defendant  was  duly 
the  office  of  alderman ;  before  12  o'clock  noon 
ary  the  declaration  so  made  by  him  was  filed 
clerk,  who  pla<?ed  the  defendant's  name  on  the 
and  at  the  poll  on  7th  January  he  was  electee] 

On  Ist  March  a  motion  was  made  before 
the  defendant,  on  the  sole  ground  that  he  hac 
with  sec.  129  (3),  the  relator  contending  that 
tion  the  declaration  must  be  made,  subscribed^ 
well  as  file^i,  after  the  nomination  and  within  tl 
allowed  i(^  the  filing,  and  that  a  declaration 
before  \h^  day  of  nomination  should  not  have 
by  the  c-Jty  clerk,  and  the  latter  therefore  ha( 
to  plac^i:he  defendant's  name  on  the  ballot 
quentJy  his  name  should  not  have  been  on  the 
and  lie  was  not  and  could  not  he  properly  dec 
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It  is  important,  it  seems  to  me,  to  note  the  provisions  of 
16  Municipal  Act  as  to  the  other  declaration  to  be  made 
Iter  election  by  every  person  elected.  By  sec.  311,  "  Every 
LTSon  .  .  .  elected  .  .  .  shall  .  .  .  before  he 
[iters  upon  his  duties,  make  and  susbcribe  a  solemn  declara- 
on  .  .  .  "  By  sees.  315  and  316,  the  declaration  is 
)  be  made  before  one  of  the  persons  therein  mentioned,  and 
jch  person  (sec.  317)  is  to  deposit  the  same  within  8  days 
1  the  office  of  the  clerk  of  the  municipality,  and  sec.  319 
n poses  a  penalty  for  the  omission  to  make  this  declaration 
ithin  the  time  therein  specified.  Here  then  we  find  the 
ine  of  making  and  the  time  of  filing  this  declaration  pre- 
isely  defined. 

Turning  now  to  sec.  129  (3),  which  calls  for  a  declara- 
on  to  be  filed  by  the  candidate  within  (at  the  most)  48 
ours  after  the  hour  of  nomination,  we  find  no  precise  enact- 
lent  as  to  the  time  when  this  declaration  is  to  be  "made 
od  subscribed,"  but  merely  as  to  the  time  when  it  is  to  be 
led.  Within  that  time  the  candidate  is  to  file  a  declaration 
lat  he  possesses  the  necessars'  qualification  for  the  office, 
he  relator  takes  this  to  mean  that  the  declaration  must  be 
lade  and  subscribed  as  well  as  filed  after  and  within  (in  the 
resent  case)  48  hours  after  nomination,  i.e.,  that  the  candi- 
Jte  must  declare  to  his  possession  of  the  necessary  qualifi- 
ition  after  he  has  been  nominated.  I  am  not  disposed  to 
ad  this  section  so  strictly,  nor  am  I  satisfied  with  the 
lator's  reading  of  it.  I  am  disposed  to  think  that  if  a 
>uld-be  candidate  made  a  declaration,  say,  on  the  day  be- 
ne nomination,  declaring  his  possession  of  qualification,  and 
*(1  such  declaration  on  his  nomination,  he  would  have 
prally  complied  with  the  requirements  of  this  section, 
lis  section  129  (3)  was  first  enacted  in  1900,  as  an  amend- 
j\t  of  what  had  been  the  law  for  many  years.  It  requires 
andidate  to  do  what  was  not  required  of  him  before,  and 
refore  should  be  read  strictly:  Re  IngersoU,  16  0.  R.  194. 
lile  full  effect  should  be  given  to  its  provisions,  I  would  not 
d  into  it  anything  not  plainly  to  be  found  there.  If  the 
itor^s  contention  be  correct,  viz.,  that  the  candidate  must 
scribe  as  well  as  file  his  declaration  after  the  nomination 

\rithin  at  the  most  48  hours  thereafter,  then  no  candi- 
»  for  office  in  any  urban  municipality  in  Ontario  could 
his  name  on  the  ballot  papers,  and  go  to  the  polls,  if  at 
hour  of  nomination  he  happened  to  he  at  a  distance  of  two 
i^  journey  from  the  municipality.     I  don't  think  T  should 
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hold  that  the  legislature  enacted  or  intended 
to  bring  about  this  result  unless  the  language 
inent  were  plain  and  positive  to  that  effect. 
The  objects  of  sec.  129  (3^  seem  to  be:— 

1.  To  require  the  candidate  to  accept  the  ] 
mally.  Previously,  a  person  nominated,  ev 
knowledge  or  consent,  would  find  his  name 
papers  unless  he  had  sent  in  his  resignation 
later  than  the  day  after  the  nomination.  I 
Bumed  to  have  resigned  unless  he  formally  a 
his  declaration. 

2.  To  prevent  persons  who  know  thems( 
qualified  from  posing  as  candidates  and  getti 
on  the  ballot  papers.     I  do  not  think  that 
object  should  be  defeated  by  allowing  the  dul 
didate  to  subscribe  and  make  his  decaratio 
before  nomination  day.     There  would  not  se 
risk  in  accepting  such  declaration  as  suflBcie 
poses  of  the  section  in  reliance  upon  the 
continuity:  Wigmore,  Can.  ed.,  p.  382;  Phips 
3rd  ed.,  p.  >^^S.     And  if  the  legislature  thoi 
to  provide  against  the  unlikely  contingency 
didate  losing  his  qualification  between  the 
claration   and   the   time   of   filing  it,   then 
been  plainly  enacted  that  the  making  as  w( 
should  be  after  the  nomination,  at  least  as 
time  of  making  and  filing  is  prescribed  in 
declaration  to  be  made  after  the  election. 

But,  even  if  the  declaration  under  sec. 
made  before  the  day  of  nomination,  the  rel 
that  in  the  present  case  it  was  made  6  we( 
that  on  any  reading  of  this  section  it  could  i 
that  so  much  time  should  elapse  between  t 
the  filing.    If  6  weeks,  why  not  6  months? 
hand,  it  is  urged  for  the  defence  that  the 
could  be  whether  the  lapse  of  time  was  re 
the  circumstances,  assuming  the  candidate 
good  faith,  and  that  in  the  present  case  the 
his  declaration  at  the  latest  date  possible  for 

Tn  this  connection  it  may  be  well  to  con:- 
of  the  city  clerk  under  sec.  129  (3),  as  tc 
some  difficulty.  It  seems  to  be  clear  that  \ 
this  section  ought  to  he  held  as  far  as  possil 
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ial  rather  than  judicial — certainly  it  should  not  be  for 
tt  to  decide  such  questions  as  that  now  before  me. 
If  the  declaration  tendered  on  behalf  of  a  candidate  be 
de  after  the  final  revision  of  the  assessment  roll  upon 
ich  the  candidate  must  be  qualified,  if  it  avers  the  pos- 
Bion  of  the  necessary  qualification,  specifying  the  prop- 
y,  and  if  such  averment  be  corroborated  by  the  last  re- 
ed assessment  roll,  I  think  the  city  clerk  should  file  the 
laration  and  place  the  candidate's  name  on  the  ballot 
)er.  If  the  declaration  in  question  may  be  made  and  sub- 
ibed  before  the  day  of  nomination,  I  do  not  think  it  is.  for 
city  clerk  to  say  how  many  days  or  weeks  before  it 
y  or  may  not  be  made,  if,  at  least,  it  be  made  after  the 
il  revision  of  the  assessment.  And  if  the  city  clerk  has 
doubt,  he  should  certainly  decide  in  favour  of  the  can- 
ate.  And,  under  the  circumstances  of  this  case,  I  can- 
say  that  the  city  clerk  did  wrong  in  placing  the  defend- 
's  name  on  the  ballot  papers.  I  may  add  that  I  am  by  no 
ms  sure  that  his  action  in  this  respect  is  open  to  ques- 
1  in  these  proceedings. 

If  I  am  wrong  in  holding  that  the  declaration  in  ques- 
1  may  be  made  before  the  day  of  nomination,  if  it  was 
ective  or  invalid,  as  being  made  prematurely,  and,  on 
t  account  might  or  should  have  been  rejected  by  the 
clerk,  yet  it  seems  that  I  am  bound  to  decide  that  this 
fction  cannot  be  taken  after  the  election. 
Section  204  of  the  Municipal  Act  says :  "No  election  shall 
ieclared  invalid  ...  by  reason  of  any  irregularity, 
t  appears  that  the  election  was  conducted  in  accordance 
1  the  principles  laid  down  in  this  Act,  and  that  such 
gularity  did  not  affect  the  result  of  the  election."  Many 
IS  shew  that  this  section  is  to  receive  a  liberal  construc- 
L.  See  the  remark  of  Meredith,  C.J.,  in  Rex  ex  rel. 
T  V.  Walsh,  5  0.  L.  R.  268,  2  0.  W.  R.  129.  Two  very 
nt  cases  seem  to  be  much  in  point, 
[n  Eex  ex  rel.  Martin  v.  Watson,  7  0.  W.  R.  282,  11  0. 
R.  336,  the  declaration  filed  by  defendant  before  elec- 
wa«  untrue  in  fact ;  the  defendant  was  not  in  fact  quali- 
upon  the  property  specified  in  his  declaration;  but  the 
licipal  clerk  placed  the  defendant's  name  on  the  ballot 
?rs,  and  he  was  elected.  He  had  other  property  suflS- 
t  to  qualify  him.  A  motion  made  to  unseat  him,  on  the 
md  that  his  interest  in  the  property  specified  in  his  de- 
ation  was  insufficient  to  qualify  him,  was  dismissed  by 
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the  County  Court  Judge,  and  on  apiieal 
"  The  iirst  declnration  being  on  its  fsice 
anrl  having  in  view  its  limited  purpose,  an 
in  fact  duly  qualified  for  the  election 
elected,  I  think  it  is  too  late  after  the  e 
tliat  the  misstatement  regarding  the  q' 
mentioned  in  the  first  declaration  is  a  | 
aside  the  election,  which  Ie  otherwise  fre 

in  Hex  ex  reh  Cavers  v.  Kelly.  7  0.  V 
declarations  of  the  Bticees^ful  candidates 
were  made  before  a  commissioner  in  H.  C. 
one  of  the  persniLs  named  in  see.  315.  The 
that  such  declarations  were  mere  nullitie! 
Chambers  said  i  '^  Section  201  is  to  be  llbe 
Had  the  present  motion  come  before  Me; 
is  little  doubt  how  it  would  have  been  d 
been  necesearj*  to  invoke  this  section,  E^ 
iions  of  qualification  were  open  to  all  tb< 
by  the  relator,  I  do  not  see  how  it  can  be 
did  not  ailect  tlie  result  of  the  eleetii 
was  merely  obiter,  as  the  Master  held  th 
objectionable j  but  liis  experience  in  these 
weight  to  his  opinions. 

Therefore,  even  if  defendant '??  deeli 
prematurely,  still,  as  it  was  made  by  bin] 
a  compliance  with  139  (3),  and  acted  u] 
by  the  city  clerk,  I  must  ra^w  hold  fcbat 
worst  merely  an  irregularity  which  has  jn 
suit  of  the  election. 

The  relator's  application  fails,  in  mj 

The  point  is  a  new  one,  and  it  may  h\ 
teut  that  the  defendant  brought  this  at  I 
by  the  somewhat  nnusual  course  he  sai^ 
think  I  am  warranted  in  dismissing  th 
costs. 

The  relator  appealed  to  a  Judge  in  ( 
George  S,  Gibbons,  London,  for  relato 
E,  E.  A.  DuYernet,  for  defendant. 


Falconbridge,  C,J.:— I  liave  felt  si 
disposing  of  this5  ease  by  reason  of  the 
produced  on  mj  mind  by  the  well  consi 
ious  argiiiiu-Tit  of  Mr.  George  S.  Gibbon 
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But  1  have  come  to  the  conclusion  that  the  learned 
re  has  taken  the  correct  view  of  the  points  involved,  and 
his  judij^ment  ought  to  be  affirmed,  for  the  reasons 
forth  therein,  to  which  1  can  add  nothing. 
Ihe  eourae  taken  by  the  defendant  in  making  the  de- 
itiou  in  advance  is  to  be  deprecated,  and  not  to  be  en- 
aged  so  as  to  grow  into  a  precedent,  and  I  therefore 
lbs  the  appeal  without  costs. 


April  3rd,  1907. 
divisional  court. 
RAY  V.  KILGOUR. 

mmtni  and  Taxes — Tax  Sale — Right  of  Owners  to  Re- 
le em— Extension  of  Time  for — Special  Act,  2  Edw,  VII. 
Ik  4'^ — Construction — Payment  to  Town  Treasurer  by 
"en^nt  in  Common — Agreement  to  Take  back  Money — 
'leading — Amendment — Costs — Title  to  Land, 

Lppeal  by  plaintiffs  from  judgment  of  Mabee^  J.,  at  the 
at  Port  xVrthur,  in  so  far  only  as  it  dismissed  the  action 
Bt  the  defendants  the  Ruttans.  The  action  was  to  set 
a  t^x  i^ale  and  for  redemption. 

.  A,  ilossj  for  plaintiffs. 

.  Ca^^sels,  K.C.,  and  R.  S.  Cassels,  for  defendants  the 
ma, 

le  juilgnient  of  the  Court  (Meredith,  C.J.,  Mac- 
>x,  J-,  Magee,  J.),  was  delivered  by 

gBFOitii,  C.J. : — Plaintiffs  allege  that  plaintiff  Cameron 
T^gjBiered  owner  of  the  lands  in  question,  having  the 

itle  vested  in  him  as  trustee  for  plaintiff  Ray. 

p   lancl>  in  question  are  the  undivided  one-half  of  lot 

nees^i<m  K.  of  the  township  of  Neebing     .     .     .     now 
town  of  Fort  William. 

eph  Kil^our,  one  of  the  defendants  in  the  action,  was 

ner  ^f  ^he  other  undivided  one-half  of  the  lot. 
24th   -Jnmiary,  1902,  the  mayor  and  treasurer  of  the 

f  Fort  William,  in  pursuance  of  a  sale  for  taxes,  con- 

o  Jame?i  F.  Ruttan  tlie  whole  of  lot  2. 


Digitized  by 


Google 


642 


THE  ONTAIUO  WEEKLY  RE  POM 


The  tax  sale  took  place  on  24th  Octob 
the  authority  of  a  warrant  under  the  han< 
and  the  seal  of  the  corporation  of  the  tow 
liam,  .bearing  date  the  previous  12th  July. 

On  17th  March,  1902,  upon  the  applicati 
cij  of  the  town  of  Fort  William,  an  Act  was 
VII.  ch.  49,  sees.  1,  2,  and  3  of  which  are  as 

"  1.  All  assessment  rolls  of  said  town  h( 
revised,  all  collectors'  rolls  of  the  said  t 
returned  by  the  collectors  thereof,  and  al 
turns  heretofore  made,  are  hereby  validated 
notwithstanding  any  irregularity,  fault,  or  < 
said  assessments,  collectors'  rolls,  or  coll 
or  in  any  matter  or  thing  done  or  omitted 
relation  thereto,  and  notwithstcmding  anythi 
any  Act  or  Acts  to  the  contrary. 

''  2. — (1)  All  sales  of  land  within  the  said 
fore  the  1st  day  of  November,  1900,  and  p 
made  for  arrears  of  taxes  in  respect  of  th< 
are  hereby  validated  and  confirmed,  notwi 
irregularity  in  the  assessments,  or  any  oti 
for  imposition  of  any  taxes  so  in  arrear,  oi 
comply  with  the  requirements  of  the  Cons< 
ment  Act,  1892,  or  of  the  Assessment  Act, 
or  Acts  amending  the  same,  in  regard  to  tl 
signing  of  the  same,  or  the  making  of  any 
required  in  connection  therewith,  or  in  regi 
for  the  return  of  any  collector's  roll  of  the 
regard  to  the  furnishing,  authenticating,  o 
any  list  of  lands  in  arrear  for  taxes  within 
or  in  regard  to  the  mailing  of  notice  to  ar 
spect  to  whose  land  any  taxes  appeared  at  ai 
arrear,  or  in  regard  to  any  omission  to  le 
of  any  such  taxes  in  arrear  by  distress  anc 
and  notwithstanding  any  other  failure,  omisi 
of  any  kind  whatsoever  in  or  about  the  said 
of  any  official  of  the  said  town,  and  notwi 
thing  to  the  contrary  in  any  of  the  said  A( 

^^  (2)  The  owner  of  any  land  sold  at  the 
lield  in  the  year  1900,  or  his  executors,  ad 
assigns,  may,  at  any  time  within  12  months 
ing  of  this  Act,  redeem  the  land  sold  by  payi 
to  the  town  treasurer,  for  the  use  and  ben 
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^r  itv  Ills  legal  representative,  the  sum  paid  by  hiin, 
:ht;r  with  10  per  centum  thereon;  or,  in  the  event  of  the 
s  so  sold  Slaving  l)een  })urcha«ed  by  the  town,  by  paying 
^edering  to  the  said  treasurer  the  full  amount  of  th? 

•  due.  to^^ether  with  the  expenses  of  sale,  and  the  trea- 

*  shall  givti  to  the  person  paying  such  redemption  money 
;eipt  gtating  the  sum  paid  and  the  object  of  payment, 
such  receipt  shall  be  evidence  of  the  redemption. 

■  ('!)  Any  liinds  within  the  said  town  which  at  any  sale 
irrearfi  oi  taxes  heretofore  have  been  or  hereafter  may 
ought  in  by  or  for  the  said  town  shall  he  liable  to  be 
jsed  for  and  charged  with  payment  of  all  debenture, 

irapruvenient,  school,  and  general  rates  within  the  said 
I  in  the  ^^arae  manner  and  to  the  same  extent  in  every 
ect  iL<  if  the  said  lands  did  not  belong  to  a  municipal 
(iratioju 

'  3,  Tht^  provisions  of  section  1  and  section  2  of  this 
shall  not  affect  any  action,  matter,  or  other  proceeding 

pending,  but  every  such  action,,  matter,  or  other  pro- 
lan shall  be  proceeded  with  and  heard  and  determined 

■  the  said  sections  had  not  been  passed/' 

>n  i:^th  March,  1903,  Kilgour,  through  his  solicitor,  Mr. 
;jworthy.  paid  to  the  treasurer  of  the  town,  for  the 
and  bene  lit  of  the  tax  purchaser,  the  sum  paid  by  the 
^r,  witli  10  per  cent,  thereon. 

)n  30th  April,  1903,  the  town  treasurer  forwarded  to 
tan  the  town^s  cheque  for  $31.86,  accompanied  by  a 
?r  stating  that  this  was  "  the  amount  paid  in  by  Mr. 
worthy  to  redeem  lot  2,  concession  K.,  from  sale  of 
)  under  tlie  provisions  of  the  Fort  William  Act,  1902.*' 
On  4th  May,  1903,  this  cheque  was  returned  by  Kuttan 
he  treai^urer,  accompanied  by  a  letter  in  which  the  writer 
ated  out  that  the  right  to  redeem  was  given  by  the  Act 
the  owner  only,  that  Kilgour  had  no  interest  in  the  lot, 
had  therefore  no  right  to  redeem,  and  the  writer  also 
:ed  that  the  Hammond  estate  appeared  to  own  the  inter- 
whieh  Kilgour  once  had  in  the  lot. 
Huttan  having  taken  this  position,  an  action  was  begun 
Kilgoiir  against  Euttan  and  Robert  A.  Ruttan  for  a  de- 
ration that  Kilgour  was  entitled  to  an  undivided  one-half 
?rest  in  the  lot  in  question,  and  an  order  to  remove  from 
'  files  of  the  registry  office  of  the  district  of  Thunder 
y  a  deed  dated  10th  February,  1899,  purporting  to  be 
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made  by  Charles  C.  Abbott  of  the  one  part 
the  other  part,  and  the  tax  deed  to  James  F. 

The  litigation  resulted  in  a  eouipromise 
gour  and  F.  S.  Wiley,  to  whom  he  had  sold 
iriterest,  obtained  an  undivided   one-half  of 
paying,  a«;  I  understand  the  testimony,  $48.81 
the  taxes  which  Euttan  had  paid,  including 
which  the  lot  was  sold. 

Plaintiff  Eay  made  an  unsuccessful  effor 
in  that  action  and  to  be  added  as  a  party  to  i 
and  Kilgour  and  Wiley  making  common  cau 
his  application  to  be  made  a  party. 

My  brother  Mabee  came  to  the  conclusi 
had  been  no  redemption  of  the  lot  under  th< 
the  Act  of  1902,  being  apparently  of  opinion 
tiffs  were  not  parties  to  the  payment  which  w 
town  treasurer,  it  was  competent  for  Kiigoui 
^vith  the  consent  of  Euttan,  to  take  back  the 
he  had  paid,  and  that,  having  agreed  to  do  so, 
the  same  as  if  the  payment  had  not  been  mi 
was  therefore  no  redemption  within  the  m 
Act. 

I  am,  with  respect,  unable  to  agree  with 
of  my  brother  Mabee. 

Assuming  that  one  of  two  or  more  tenants 
land  which  had  been  sold  for  taxes  at  the  sa 
entitled  to  avail  himself  of  the  provisions  oi 
sec.  2,  and  to  redeem,  and  that  Kilgour  owne< 
interest  in  the  lot  in  question,  I  am  of  opinio 
as  Kilgour  had  paid  to  the  town  treasurer  f( 
benefit  of  the  tax  purchaser  the  sum  requu 
the  lot,  the  redemption  was  complete,  and 
ceased  to  be  of  any  force  or  effect,  not  only  a 
est  of  Kilgour,  but  also  as  to  the  estate  of 
who  had  any  interest  in  the  lot. 

The  effect  of  the  sub-section,  in  my  opini 
store  the  original,  right  of  the  land  owner  to 
had  come  to  an  end  at  the  expiry  of  a  year 
of  the  tax  sale,  and  to  extend  the  time  for  r 
12  months  from  the  passing  of  the  Act,  and, 
effect  of  the  Act,  the  right  of  the  tax  pure 
an  end  to  when  the  money  required  to  redeei 
any  person  entitled  to  pay  it. 
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Tluit  Kilgour  had  an  interest  in  the  lot  entitling  him  to 
^k'eiii  it,  unless,  as  defendants  the  Ruttans'  counsel  now 
mtend,  one  of  several  owners  is  not  entitled  to  redeem, 
not  now  questioned,  and,  so  far  as  this  branch  of  the 
ife  is  concerned,  the  only  question  remaining  to  be  consid- 
red  i^  whether  that  contention  is  well  founded. 

I  am  of  opinion  that  it  is  not.  It  is  highly  improbable 
lat  the  legislature  intended  that  there  should  be  no  right 
]  redeem  unless  every  one  having  an  interest  in  the  land 
hich  had  been  sold  should  join  in  redeeming  it.  The  re- 
iilt  of  requiring  that  would  be  to  deny  the  right  to  redeem 
Itogether  where  the  land  sold  was  owned  by  several  ten- 
bU  in  common,  unless  all  of  them  joined  in  redeeming. 


Looking  at  the  results  of  an  opposite  construction,  and 
laving  regard  to  the  fact  that  what  was  done  was  to  extend 
he  time  originally  allowed  for  redemption,  1  am  of  opinion 
hat  a  part  owner,  such  as  Kiigour  was,  comes  within  the 
rovisions  of  sub-sec.  2,  and  that  he  was  entitled  to  exercise 
he  rii^^ht  to  redeem  conferred  by  those  provisions.  He 
lii  a  person  who  undoubtedly  had  the  right  to  redeem 
ithin  the  original  period  allowed  for  redemption,  and  it 
ould  require  clear  and  unequivocal  language  to  justify  a 
[>nstrtic"tion  being  given  to  the  sub-section  which  would 
&ny  to  him  the  same  right  during  the  extended  period 
lowed  for  redemption. 

I  wimld,  therefore,  allow  the  appeal  with  costs,  and  dir- 
t  that  for  the  judgment  which  my  brother  Mabee  directed 

be  entered,  except  in  so  far  as  it  directed  the  dismissal 

the  action  as  against  defendant  Kiigour  with  costs,  there 
ould  l^e  substituted  a  judgment  declaring  that  the  right 

redeem  conferred  by  sub-sec.  2  of  sec.  2  of  the  Act  of 
02^  has  been  well  exercised  and  the  land  redeemed,  and 
-e<-ttn^^  defendants  the  Ruttans  to  reconvey  the  undivided 
e-half  of  the  lot  in  question  to  plaintiffs  or  to  whom  they 
V  appoint. 

There  should  be  no  costs  of  the  action  to  either  party. 
:boitKh  at  the  trial  plaintiffs  went  into  the  case  upon 
ieh  I  am  of  opinion  they  were  entitled  to  succeetj,  no 
h  ea^e  was  made  in  their  pleadings,  which  were  confined 
attacking  the  tax  sale  on  various  grounds  .  .  .  Xo- 
*re    in  the  pleadings,  so  far  as  I  can  discover,  is  relief 

TCP t^,  IX    ow.R  \o.  in  — u 


Digitized  by 


GoogW 


646 


THE  ONTARIO  WEEKLY  REPORTER. 


claimed  upon  the  ground  of  the  redemption  of  t 
the  provisions  of  the  Act  of  1902.  As  the  C8 
fought  out  on  the  latter  question,  it  would  no 
I  think,  to  dismiss  this  action  without  prejudic 
action  being  brought,  but  justice  will  be  don< 
plaintiffs  to  pay  their  own  costs  of  this  actio 
should  have  leave  to  amend  nunc  pro  tunc  by  se 
facts  upon  which  they  have  relied  and  have  sue 
What  I  have  written  is  based  on  the  assu 
plaintiffs  made  out  at  the  trial  a  title  to  the  un 
half  of  the  lot  which  they  claim.  .  .  .  li 
the  Ruttans  desire  it,  the  case  may  be  spoken 
point,  and,  if  necessary,  directions  can  be  gi 
taking  of  further  evidence. 


Mabee,  J. 


Apri: 


TRIAL. 

PENSE  V.  NORTHERN  LIFE  ASSURA^ 

lAfe  Insurance — Action  on  Policies — Question  h 
cies  in  Force  at  Death  of  Insured — Construe 
cies — Paym ent  of  Pre miums — " A nnuailly  " 
Year, 

Action  to  recover  from  defendants  $2,000,  tl 
two  insurance  policies  issued  by  them  upoi 
George  Ziegler  jr.,  and  assigned  to  plaintiff. 

J.  L.  Whiting,  K.C.,  for  plaintiff. 

T.  H.  Purdom,  K.C.,  for  defendants. 


Mabke,  J.:— The  first  policy  for  $1,000  is 
May,  1901,  and  is  called  a  "guaranteed  cash  sn 
loan  policy;"  the  premium  was  $31.20,  payable 
on  30th  May  in  each  year  for  20  years;  the  pol 
able  to  Hannah  Ziegler,  the  wife  of  the  assur 
miums  were  paid  do\vTi  to  and  including  that  c 
1906.  None  was  paid  on  20th  May,  1906,  or 
thereafter.  On  9th  June,  1906,  Ziegler  and 
signed  the  policy  and  all  their  interest  therein 
Ziegler  died  on  8th  November,  1006,     Plaintif! 
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al  the  time  of  death  the  policy  was  still  on  foot,  and  de- 
fendants contend  that  it  lapsed  by  reason  of  non-payment 
of  the  premium  due  on  20th  May,  1906. 

The  following  provisions  appear  upon  the  face  of  the 
policy  :— 

"  1.  That  if,  after  the  payment  of  three  full  years'  pre- 
miums, this  policy  shall  lapse  for  the  non-payment  of  any 
/premium Sj  .  .  .  the  company  will,  upon  application, ' 
the  payment  of  all  indebtedness  hereon,  and  the  surrender 
of  this  policy  and  the  last  renewal  receipt,  within  3  months 
after  such  lapse,  issue  a  non-participating  paid  up  policy, 
with  the  same  provisions  as  this  policy,  for  as  many  twen- 
tieth parts  of  its  principal  amounts  as  complete  annual 
premiumfi  shall  have  been  paid  in  cash  hereon,  or  apply  the 
same  towards  the  purchase  of  extended  insurance  in  accord- 
ance with  the  schedule  indorsed  hereon. 

'^2.  That  if,  after  the  pa3nnent  of  5  full  years'  pre- 
miums, this  policy  shall  lapse  for  any  of  the  reasons  afore- 
said, the  company  will,  upon  application,  the  payment  of 
the  indebtedness  hereon,  and  the  surrender  of  the  policy 
and  the  last  renewal  premium  receipt,  within  3  months 
after  such  lapse,  pay  to  the  holder  of  this  policy  the  cash 
surrender  value  shewn  in  the  schedule  indorsed  hereon,  or, 
at  the  option  of  the  holder  of  this  policy,  the  said  company 
will  lend  to  him  any  sum  not  exceeding  the  sum  shewn  in 
the  schedule  for  one  year,  interest  to  be  paid  thereon  at 
the  rate  of  6  per  cent,  per  annum,  the  premium  for  the 
ensuing  year  and  the  said  interest  being  first  deducted.'' 

The  schedule  referred  to  in  these  provisions  shews  that 
a  policy  in  force  for  3  years  would  entitle  the  holder  to 
have  a  paid-up  policy  for  $160,  or  to  have  the  existing 
policy  extended  for  one  year,  and  at  the  end  of  that  period 
taking  a  paid-up  policy  for  $47.  The  schedule  shews  that 
a  policy  in  force  for  5  years  would  entitle  the  holder  to  one 
of  the  following  benefits:  (1)  taking  $66  in  cash;  (2)  loan 
of  $85;  (3)  paid-up  policy  for  $250;  (4)  having  the  existing 
policy  extended  for  2  years  and  at  the  end  of  that  period 
taking  a  paid-up  policy  for  $84. 

Clause  V.  of  the  printed  conditions  indorsed  provides 
that  one  calendar  month  will  be  allowed  for  payment  of  re- 
newal premiums  of  policies  in  this  class  after  the  same  are 
payable,  at  the  expiration  of  which  time,  if  the  premium  re- 
mams  unpaid,  "this  policy  shall  thereupon  cease  to  be  in 
forr-c*/' 
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The  insured  on  21st  May,  190G,  was  in  ( 
his  contract  he  had  engaged  to  pay  $31.20 
he  had  a  month  to  make  this  payment.  This 
so  ordinarily  his  policy  would  then  "  cease  tc 
under  clause  V.,  but  this  policy  clearly  did  no 
in  force  "  on  20th  June,  1906,  because  the 
under  clauses  1  and  2,  upon  the  face  of  h 
months  ftom  either  20tli  May  or  20th  June 
latter,  within  which  to  elect  which  of  the  bei 
for  by  these  clauses  he  preferred.  Defend  a 
that  the  insured  was  compelled  to  make  appl 
these  clauses  had  any  effect;  yet,  had  he,  foi 
plied  to  the  company  in  July,  he  would  clea 
entitled  to  have  had  his  policy  extended  for  tl 
for  2  years  from  20th  May,  and  at  the  expiral 
to  a  paid-up  policy  for  $84;  so  it  seems  evi 
mere  omission  to  pay  the  premium  on  20th  1! 
not  without  more  put  an  end  to  this  contract. 

It  is  difficult  to  read  clause  2  harmonio 
schedule,  but  it  was  not  contended  that  the  in 
more  limited  rights  under  the  2nd  clause,  aft 
5  years'  premiums,  than  he  had  under  the  Is 
payment  of  3  years'  premiums. 

Then  what  position  was  the  insured  left 
expiration  of  the  3  months?  Defendants  coe 
cash  value  of  the  policy  according  to  the  sched 
be  applied  towards  the  purchase  of  extended  ii 
the  insured  making  an  application  to  that  e 
I  do  not  think  clause  1  necessarily  bears  that 
The  insured,  if  he  wants  a  non-participating  j 
must  make  application,  pay  all  indebtedness, 
policy  and  the  last  renewal  receipt,  within  thi 
the  insured  does  not  do  this,  then  the  compt 
the  same  towards  the  purchase  of  extended 
accordance  with  the  schedule.  If  the  insur 
take  the  non-participating  form  of  policy,  he 
surrender  the  one  he  then  had,  and  give  up  th 
but,  if  the  cash  value  were  being  applied,  firstl 
of  two  premiums  in  advance,  the  existing  pol 
be  given  up.  As  I  read  this  clause,  the  compai 
to  apply  the  moneys  in  hand  to  the  credit  o 
namely,  the  $66  as  shewn  in  the  schedule,  tov 
chase  of  extended  insurance,  and  they  cannot 
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f  the  policy;  that,  in  fact,  there  was  no  lapse,  and  it  w^s 
tt  full  force  on  8th  November,  1906. 

The  second  policy,  for  $1,000,  is  dated  31st  March,  1903, 
Jid  is  called  a  ^^ duplex  policy."  Part  of  it  is  as  follows: 
In  consideration  of  the  application,  etc.,  etc.,  and  of  the 
uui  of  $17.95,  being  the  premium  for  one  year's  term  in- 
urance,  to  be  paid  in  advance  to  the  company  at  its  head 
►ffice,  etc.,  on  the  delivery  of  this  policy,  and  the  further 
um  of  $33.90  payable  annually  for  an  additional  term  of 
9  years,  the  first  of  such  additional  payments  to  be  made 
»n  the  20th  day  of  March,  A.D.  1904,  insured  the  life  of 
reorgo  Ziegler  jr.,"  etc.,  etc.  The  policy  was  assigned  to 
ilaintilf  on  9th  June,  1906.  The  premium  said  to  be  pay- 
ble  on  20th  March,  1906,  has  never  been  paid. 

The  only  question  involved  as  to  this  policy  is,  whether, 
Jider  the  foregoing  provision,  the  premium  was  payable  in 
dvanee,  or  whether  the  insured  had  the  whole  interval  be- 
weeu  20th  March  or  31st  March,  1906,  and  19th  March  or 
0th  March,  1907,  to  pay  it.  If  the  premium  for  the  fourth 
ear  was  payable  in  advance  on  20th  March,  1906,  it  is  not 
ispiued  that  the  policy  was  not  in  force  at  the  time  of 
le  death. 

The  '•'term  insurance,"  as  it  is  called  in  the  policy,  is 
s:pressly  stated  to  be  payable  in  advance.  The  payment  of 
le  $17.95  carried  the  insured  for  one  year  from  31st 
[arch,  1903,  so  the  first  of  the  annual  payments  for  the 
additional  term  of  nineteen  years,"  being  payable  on  20th 
fareh,  was  some  11  days  before  the  "  term  insurance  '^ 
ipired;  the  seccmd  year  commenced  on  31st  March,  and 
>t  on  20th  March,  and  the  payment  of  the  $33.90  on  20th 
arch,  1904,  as  the  contract  calls  for,  would  carry  the  pol- 
y  to  31st  March,  1905.  What  is  there  in  the  contract 
lat  calls  for  the  subsequent  payments  being  made  not  only 

advance,  but  11  days  before  the  expiration  of  the  year? 
!i«'  *^  term  insurance  "  and  the  first  year  of  the  "  addi- 
>nal  term"  are  clearly  provided  for;  the  subsequent  pay- 
on  ts  are  to  bo  made  annually.    Docs  this  necessarily  mean 

advance  on  20th  March  in  each  succeeding  year?  Why  on 
th  March  and  not  on  31st  March?  Defendants  plead  that 
i.«  premium  "  fell  due  on  the  20th  day  of  July,  1906,  and 
Tiained  unpaid;  the  time  for  payment  thereof  was  extend- 

f  or  one  month,  and  the  same  became  due  on  the  20th  day 
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of  August,  1906,  and  the  same  remained  unpai 
know  why  it  is  alleged  in  the  pleading  that  1 
was  payable  on  20th  July.  It  was  argued  at  t 
it  was  payable  in  advance  on  20th  March,  190 
ence  was  given  upon  behalf  of  either  plaintii 
ants, -and  the  case  was  argued  merely  upon  i 
tion  of  the  policies  and  the  admission  of  plain 
that  the  premium  for  1906  had  not  been  paid 

It  seems  to  me  that  the  mode  of  paying  the 
this  policy  is  extremely  confusing,  and  it  is  di 
when  the  second  yearns  premium  for  the  "  addi 
was  really  payable.  Defendants  had  the  frai 
contract  entirely  under  their  own  control,  anc 
declaration  of  forfeiture  of  their  policy,  beca 
struction  placed  upon  the  contract  by  themseh 
same  that  plaintiff  contends  for.  The  policy 
fendants  against  premiums  being  in  arrear, 
contract  is  to  pay  the  $1,000,  "first  deductii 
the  balance  of  the  current  yearns  premium,  if 

An  indorsement  upon  the  policy  provides  t 
any  premium  ...  be  not  paid  when  due 
policy  shall  be  void."  A  clause  providing  f 
must  be  read  strictly.  The  argument  was  that 
raent  of  the  $33.90  on  20th  March,  1906,  w 
f eiture,  and  under  the  above  clause  the  policy  ¥ 
This,  I  think,  clearly  is  not  so,  because  at  t 
insured  had  his  premium  paid  for  carrying  his 
31st  March,  and  had  the  death  occurred  1 
and  31st  March,  1906,  I  do  not  think  defe 
have  been  heard  to  say  that  the  policy  hat 
notwithstanding  that  they  had  taken  the 
manded  for  an  insurance  up  to  31st  March.  ' 
policy  forfeited  for  non-payment  of  the  pren 
March,  1906?  It  is  not  so  pleaded,  it  was  n 
nor  does  the  policy  provide  for  a  forfeiture 
ment  of  the  premium  upon  that  day.  Then 
forfeiture  occur,  or  why  must  it  be  said  in 
company  that  put  out  a  contract  of  this  so 
ever  was  any  forfeiture  of  it? 

The  Century  Dictionary  gives  as  the  mea 
njually^ — yearly — each)  year — ^returning  ever 
by  year.     The  contract  then  in  effect  is  to  pi 
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$17.93  for  an  insurance  from  31st  March,  1903,  for  one 
year's  term  insurance,  then  to  pay  annually  or  yearly,  each 
year,  year  by  year,  for  an  additional  term  of  19  years,  the 
first  of  which  is  to  be  paid  on  20th  March,  1904.  In 
arriving  at  the  conclusion  that  the  first  year  of  the 
"additional  term"  did  not  commence  until  31st  March, 
I  am  not  overlooking  the  fact  that  the  distribution 
period  referred  to  in  the  indorsement  on  the  policy  Is 
stated  to  be  20th  March,  1923,  but  this  cannot  have  the 
effect  of  cutting  down  the  first  year  from  31st  March  to 
20th  March;  in  other  words,  having  accepted  the  premium 
for  a  yearns  term  insurance  from  31st  March,  it  is  not  open 
to  defendants  to  cut  that  year  down  by  11  days.  Clause  5 
on  the  face  of  the  policy  states  that  "  the  dividend  distribu- 
tion period  is  20  years," — 20  years  from  when  ?  According 
to  the  indorsement  on  the  policy,  from  20th  March,  1903, 
but  that  is  11  days  before  the  policy  was  issued,  so  I  am 
driven  to  say  that,  while  the  dates  are  fixed  when  the  first 
and  second  premiums  are  payable,  it  is  impossible  to  hold 
that  the  subsequent  premiums  are  necessarily  payable  on 
20th  March  in  each  year.  Then  what  is  to  be  done  when  the 
pohcy  is  not  clear  and  explicit,  but  is  so  framed  as  to  lead  to 
doubt  and  contention;  ii;i  whose  favour  is  the  contract  to 
be  construed  ? 

McMaster  v.  New  York  Life  Insurance  Co.,  78  Fed.  Rep. 
33,  is  authority  for  the  two  propositions:  that  ambiguous 
provisions  in  a  policy  of  life  insurance  must  be  construed 
nost  favourably  to  the  insured;  and  so  as  to  avoid  a  forfei- 
iire  when  it  may  be  fairly  done.  Apart  from  these  con- 
siderations, insurance  contracts,  like  other  instruments, 
hould  be  construed  agreeably  to  the  intention  of  the  par- 
ies; where  doubts  arise  as  to  the  proper  construction  to  be 
►laced  upon  the  insurance  contract,  the  insured  is  entitled 
0  have  them  resolved  in  his  favour:  Am.  &  Eng.  Encyc. 
f  Law,  2nd  ed.,  p.  863,  vol.  16. 

I  think  it  would  be  unfair  to  declare  this  policy  for- 
eited  under  the  construction  of  this  contract  contended  for 
y  defendants. 

Plaintiff  may  have  judgment  for  $2,000,  less  the  current 
^ar^s  premium  on  the  second  policy,  with  interest  from  date 
'  writ  and  costs. 
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EiDDELL,  J.  April  5th,  190: 

CHAMBERS. 

Re  hughes,  MAHAFFY  v.  NICHOLSON. 

Pleading — Stalement  of  Defence — Motion  to  Strike  out  Par 
—Action  to  Establish  Will—i^^etting  vp  Prior  WiU. 

Appeal  by  defendants  from  order  of  Master  in  Chambe^^ 
ante  506,  striking  out  part  of  the  statement  of  defence. 

W.  E.  Middleton,  for  defendants. 

Grayson  Smith,  for  plaintiff. 

RiDDELL,  J.,  allowed  the  appeal  and  restored  the  part  o 
the  pleading  struck  out,  with  costs  here  and  below  to  de 
feudants  in  anv  event. 


RiDDKLL.   J. 


April  5th,  190' 


WEEKLY  COURT. 


Re  ARCHER. 


Will — Comitruction — Devise — Yes^d  Estaie — Divesting  c 
Death  of  Infant  Devisee  —  Gift  over  to  Presbyteru 
Church  in  Canada  —  Testator  Dying  tmthin  Six  Mont 
after  Execution  of  WiU  in  1885 — Statutes  of  Mortmain 
Art  Incorporating  Board  of  Trustees  —  Application 
Statutes — Lapsed  Devise  —  Absence  of  Residuary  CJai 
— Intestacy. 

Motion  under  Rule  938  for  a  summary  order  dotermini 
questions  arising  upon  the  will  of  William  Archer,  decease 

T.  D.  Delamere,  K.C.,  for  Jane  McArthur. 

H.  Cassels,  K.C.,  for  the  Presbyterian  Church  in  Canai 

W.  Cook,  for  heirs  at  law  of  William  Archer. 

D.  Macdonald,  for  the  executors  of  William  Archer. 

F.  C.  L.  Jones,  for  the  executors  of  Charles  McArthur 
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t^iDDELL^  J.: — William  Archer  made  his  will  17th  Uecem- 

1885,  and  died  'Zbih  l)ecemb<,u*,  1885,  the  will  being  ad- 
ed  to  probate  Silst  January,  1880.  The  provisions  of 
will  of  importance  to  be  considered  here  are  as  follws: — 
^ve  and  bequeath  to  my  beloved  wife  Ann  ...  all 
rents  and  profits  arising  or  accruing  from  real  or  per- 
il estate  .  .  .  belonging  to  me  .  .  .  during  her 
inie,  and  at  her  decease  my  will  is  that  the  said  rents 

prolits  of  my  real  estate  .  .  .  shall  go  to  Jane  ^Ic- 
lur    .     .     .     during  her  lifetime,  and  at  her  decease  I 

and  devise  my  real  estate  consisting  of  the  nortli-west 
ter  of  lot  number  12  in  the  9th  concession  of  .  .  . 
ghan  to  her  son  William  Archer  ^EcArthur,  his  heirs  and 
^ns  .  .  .  but  if  the  said  William  Archer  Mc Arthur 
Id  die  without  issue  before  iiis  mother  Jane  McArthur, 
is  to  have  the  one  half  of  the  said  real  estate  to  dispose 
s  she  may  think  fit.  and  the  other  half  is  to  go  to  the 
bvterian  Church  in  Canada.'' 
rhere  is  no  residuary  clause. 

riie  widow  Ann  died  2Gth  ^larch,  1880,  and  William 
ler  McArthur  died  3rd  Xovember,  1889,  under  the  age 

years. 

rhe  question  to  be  determined  is:  who  is  entitled  to  the 
? 

^unsel  for  Jane  McArthur  argues  that  an  interest  in 
land  became  vested  in  the  infant  at  least  upon  the  death 
he  widow;  that  the  gift  to  the  Pres])yterian  Church  is 
by  the  Statutes  of  Mortmain;  that  the  divesting  can  take 
e  and  could  he  intended  to  take  place  only  if  and  when 
dft  over  can  take  effect;  and  that, consequently,  while  the 
:e  of  the  infant  is  as  to  one  moiety  divested  and  so  vested 
is  client,  the  other  moiety  is  not  divested,  and  therefore 
Qgs  to  the  estate  of  the  infant. 

I'ounsel  for  the  Presbyterian  Church  contends  that  the 
le  estate  of  the  infant  is  divested,  and  that,  ^vhile  at  the 
'  of  the  death  of  the  testator  the  Church  could  not  have 
n,  subsequent  legislation  has  cured  that  difficulty. 
I'oimsel  for  the  next  of  kin  of  the  testator  argues  tliat 
estate  of  the  infant  is  wholly  divested;  that  as  to  one 
'ty  there  is  a  lapse;  and,  there  heing  no  residuary  devise, 
there  is  an  intestacy  as  to  that  moiety. 

am  of  opinion  that  this  last  contention  is  entitled   to 
ail. 
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Admittedly  Jane  Mc Arthur  had  upon  the  death  of  th 
widow  an  estate  for  life,  and  there  was  also  an  estate  in  he 
son.  This  estate  of  the  son,  vested  as  it  was,  was  liable  t 
be  divested  upon  his  death  in  the  lifetime  of  his  mother.  I 
is  not  disputed  that  the  one  moiety  has  been  divested.  In 
deed,  none  of  these  propositions  can  be  successfully  dispute 
in  view  of  the  authorities. 

Whether  there  can  ever  be  a  case  in  which  one  moiety  o 
an  estate  so  vested  may  be  divested  while  the  other  moiet 
remains  vested,  I  need  not  determine.  See  Gatenby  v.  Moi 
gan,  1  Q.  B.  D.  685t  The  moiety  in  dispute  cannot  in  an 
case  be  less  liable  to  divestment  than  if  it  were  the  sole  de 
vise  over;  and  it  has  been  settled  that  a  provision  for  divesi 
.  ing  is  not  rendered  of  no  avail  by  the  fact  that  the  gift  ov€ 
is  void  by  the  Statutes  of  Mortmain,  though  that  gift  be  fo 
all  other  purposes  void:  Robinson  v.  Wood,  6  W.  R.  728.  ? 
L.  J.  Ch.  726. 

The  leading  ease  is  Doe  v.  Eyre,  5  C.  B.  713.     In  th: 
there  was  an  appointment  to  A.,  his  heirs  and  assigns,  but  i 
ease  of  the  happening  of  an  event  (which  did  actually  happen 
then  to  B.       B.  was  a  person  incapable  of  taking — it  ws 
held  nevertheless      .      .       .      that  the  estate  was  diveste< 
Parke,  B.,  giving  the  judgment  of  the  Court,  p.  746,  savi 
"  If  a  testator  were  to  devise  to  A.  B.  in  fee,  and  to  dire 
that  in  the  event  of  A.  B.  dying  in  the  lifetime  of  J.  S.,  tl 
estate  should  go  over  to  a  charity,  it  surely  is  perfectly  ele 
that  if  A.  B.  died  in  the  lifetime  of  J.  S.,  he,  A.  B., 
rather  his  heirs,  would  lose  the  estate.     .     .     .     The  esta 
of  A.  B.  is  in  such  case  defeated,  not  by  the  giving  over 
the  estate  to  the  charity,  but  by  the  happening  of  the  eve 
on  which  the  testator  intended  it  should  go  over.^^     And 
adds:  ^^How  she   (i.e.,  the  settlor)   would  have  disposed 
it  if  she  had  known  that  she  could  not  give  it  in  the  mc 
proposed  by  her  will,  can  only  be  a  matter  of  conjectu 
One  thing  quite  certain  is  that  she  has  not  expressed  any 
tention  that  in  the  events  which  have  happened  John    (i 
should  take;  and,  as  he  can  only  be  entitled  by  virtue  of 
expressed  intention  in  his  favour,  we  think  that  he  fails 
establish  any  right.^^ 

This  last  remark  is  applicable  to  the  case  under  c 
slderation. 

In  O'Mahoney  v.  Burdett,  L.  R.  7  H.  L.  388,  there  wj 
gift  of  £1,000  consols  to  A.  for  life,  after  her  death  to 
dfnighter  B.,  "  if  B.  should  die  unmarried  or  without  child 
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0  consols  1  here  will  to  revert  to  C./'  and  D.  was  appointed 
fiduary  legatee.  A.  and  C.  died  in  the  lifetime  of  the 
statrix.  B.  entered  into  possession  and  died  without  ehild- 
n.  It  was  held  that  tlje  death  of  C.  in  the  lifetime  of  the 
Btatrii  had  no  effect  upon  the  divestment  of  the  gift  to  B. 
)on  her  dying,  and  that,  there  being  a  lapse,  the  residuary 
gatee  became  entitled. 

In  Hurst  v.  Hurst,  21  Ch.  D.  278,  certain  property  was 
Ten  to  trustees  upon  trust  to  permit  H.  to  receive  the  rents 
>r  his  lifetime  and  after  his  death  to  convey  to  his  children, 
ith  a  proviso  that  if  he  charged  or  incumbered  the  pro- 
?rty  the  gift  to  him  should  be  absolutely  forfeited  and  the 
ift  to  the  children  at  once  take  effect.  He  did  incumber  the 
state,  and  it  was  held  by  Fry,  J.,  and  the  Court  of  Appeal, 
lat  this  had  the  effect  of  forfeiting  the  life  estate  of  H., 
Ithongh  H.  had  no  children,  so  that  there  were  no  persons 
)  take  under  the  gift  over.  See  also  Donohoe  v.  Mooney,  27 
.  B.  Ir.  26. 

The  rule  is  different  where  it  can  be  inferred  that  the  in- 
iDtion  of  the  testator  is  that  the  divesting  shall  not  take 
lace  unless  the  gift  over  can  be  effective,  as  in  Crozier  v. 
Tozier,  L.  R.  15  Eq.  282,  and  Monck  v.  Crozier,  [1900]  1 
r.  56,  wrongly  cited  in  Theobald,  5th  ed.,  at  p.  570,  as  in 
1899]  1  Jr.  The  rule  also  seems  to  be  different  where  the 
ame  of  the  proposed  beneficiary  is  not  inserted  in  the  wdll : 
?r  Lord  Selborne  in  O'Miahoney  v.  Burdett,  L.  R.  7  H.  L. 
;  p.  407. 

The  decision  in  Robinson  v.  Wood  is  directly  in  point ;  it 
ems  to  be  in  accord  with  previous  authority,  and  not  to 
ive  been  questioned.     I  therefore  follow  it. 

The  next  question  is :  "  Is  the  gift  to  the  "Presbyterian 
^urch  void  under  the  statute?'^ 

I  may  disregard  R.  S.  0.  1897  ch.  112,  55  Vict.  ch.  20, 
lich  applies  to  wills  of  persons  dying  on  or  after  14th 
ml,  1892,  only.  The  decision  in  Re  Barrett,  10  0.  L.  R. 
7.  5  0.  W.  R.  790,  cannot  assist  the  Church. 

The  Acts  I  must  consider  are  R.  S.  0. 1897  ch.  333,  sec.  7 ; 
&  23  Car.  II.  ch.  10;  R.  S.  0.  1877  ch.  216;  and  63 
c»t.  cb.  135  (0.)  It  is  admitted  that,  unless  the  last-named 
t  assists  the  Church,  the  gift  is  void ;  but  it  is  argued  that 
?  gift  to  the  Church  not  having  yet  come  into  possession, 
must  be  governed  by  the  law  now  in  force,  and  that  the 
r  is^  in  virtue  of  this  Act,  such  as  to  make  the  gift  effec- 
?.      T  do  not  think  either  contention  is  well  founded.     The 
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gift,  if  effective,  vested  in  the  Church  not  later  tlian  tl 
death  of  the  infant — and  that  admittedly  was  before  tl 
passing  of  the  recent  Act  The  rights  of  the  Church  must  I 
determined  at  least  that  early — and  the  law  then  was  fat 
to  the  Church's  claim. 

Moreover,  tlie  Act,  when  it  provides  that  "all  gifts,  d 
vises,  etc.  .  .  .  which  have  been  or  shall  hereafter  I 
made  to  or  intended  for  the  Presbyterian  Church  in  Canac 
,  .  .  shall  vest  in  the  said  board  of  trustees,'*  must  ref( 
to  valid  and  effective  gifts,  devises,  etc.,  not  to  such  as  ai 
void  by  the  statutes  or  otherwise.  The  vesting  is  only  to  I 
as  effective  as  if  made  direct  to  the  board.  It  never  wt 
intended  to  change  the  general  law  of  the  land  by  an  enac 
ment  passed  for  the  purpose  of  incorporating  a  board  c 
trustees  for  tlie  Church,  and  enabling  such  board  to  transa^ 
the  business  of  the  Church. 
I  The  next  question  is,  what  is  to  become  of  the  moiel 

\  which  was  intended  for  the  Church  ?     If  my  conclusions  ai 

U    '  sound,  there  has  been  an  attempt  to  dispose  of  certain  pr 

perty  which  has  failed.  If  there  were  a  residuary  devis 
this  would  fall  into  the  residue.  As  there  is  no  residual 
devise,  thoro  is  an  intestacy.     This  moiety  then  will  belor 

!tr  the  estnte  of  the  testator,  to  be  dealt  with  as  though  n 
mentioned  in  the  will :    O'Mahoney  v.  Burdett,  L.  R.  7  H.  ] 
388;  and  compare  In  re  Maybee,  8  0.  L.  R.  601,  4  0.  W.  ] 
421:;  Alpin  v.  Stone,[1904]  1  Ch.  543. 
;  Costs  of  all  parties  out  of  the  moiety  of  which  the  gift  h; 

|j  failed — those  of  executors  of  the  testator  l^etween  solicit 

and  client. 


April  5th.  11>0 

divisional  court. 

BRADD  V.  WHITNEY. 

Negligence — Injury  to  and  Consequent  Death  of  Boy  Op^Vi 
ing  Calcium  Lamp  in .  Theatre — Duty  of  Employers 
Furnish  Proper  Appliances — Exposed  Switch — Electrii 
Current  —  Neglect  to  Provide  Rubber  Mitts  —  Thea 
Leased  to  Playing  Company — Division  of  Gross  Recei 
— Non-liability  of  Owners  of  Theatre —  Findings  of  Ji 
— Misdirection — Nonsuit, 

Appeal  by  defendants  from  judgment  of  Clute.  J..  U| 
the  findings  of  a  jury,  in  favour  of  plaintiffs,  the  pare 
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oy  wiio  was  killed  by  an  electric  shock  iii  a  theatre 
by  defendants,  where  he  was  employed  by  the  company 
)laying  at  the  theatre  to  operate  a  calcium  light,  to 
r  damages  for  his  death,  owing,  as  alleged,  to  the  negli- 
of  defendants,  who  by  agreement  shared  gross  receipts 
be  playing  company. 

L,  Counsell,  Hamilton,  for  defendants. 

\\\  Xeshitt,  K.C.,  for  plaintiffs. 

e  Judgment  of  the  Court  (Boyd,  C,  Magee,  J.,  Ma- 
.),  was  delivered  by 


YD.  V. : — The  lad  was  killed  unquestionably  by  the  ac- 
f  electricity,  but  in  what  way  it  was  brought  about  is 

if  not  entirely  conjectural.  That  it  was  not  because 
tact  witli  the  register  is  proved  by  two  eye-witnesses — 
lied  for  the  plaintiff  and  the  other  for  the  defendants, 
is  no  direct  or  other  evidence  to  be  placed  against  this> 
t,  as  the  jury  seems  to  have  thought,  that  the  accident 
from  tlie  touch  of  his  hand  on  the  exposed  switch  on 
mp,  and  that  the  fatal  results  might  have  been  pre- 

had  he  been  furnished  with  rubber  mitts,  the  ques- 
ill  remains,  were  the  defendants  liable  on  the  ground 
ligeiue  iK'cause  no  such  gloves  were  provided?  The 
fannot  be  disputed  that  the  lad  was  employed  by  the 
^  corijpauv — that  he  was  under  the  charge  and  direction 
It  elei'trician — that  the  officers  or  employees  of  tliat 
IV  (that  is,  their  stage  manager  and  their  electrician) 
itirt*  and  sole  control  of  the  stage  and  its  surround- 
inil  therefore  of  the  place  where  the  deceased  was 
in^  the  i-alcium  lamp  and  was  killed.  The  electrician 
o\vner?i  (  Mr.  Wark),  though  in  charge  of  the  house  as 
-led  with  the  stage,  was  yet  in  subordination  to  the 
iiy's  electrician  for  the  purposes  of  the  performanrf/. 
efeetive  i-alcium  lamp  was  the  property  of  the  com-^ 
and  by  them  supplied  to  the  operator,  and  it  was  not 
jit,  nor  does  it  appear  to  be  the  duty,  of  the  electrician 
owners  (Mr.  Wark)  to  inspect  or  criticize  the  lamps 
and  supfilied  by  the  company  in  connection  with  the 
^'b  performance.  Though  Mr.  Wiark  says  he  saw  the 
m  the  stage,  it  was  not  till  after  the  accident  that  he 
letl  it.  T  do  not  understand  that  he  had  formed  or 
^ave  formed  any  opinion  as  to  its  being  a  proper  lamp 


Digitized  by 


Google 


658  ^^^  ONTARIO  WEEKLY  REPORTER. 

— one  up-to-date — till  after  the  disaster  had  occurred.  ] 
does  not  appear  that  he  had  any  duty  or  power  to  contn 
the  action  of  the  company  in  regard  to  the  kind  of  lam 
which  they  supplied  under  the  direction  and  supervision  c 
their  own  electrician — ^who  was  the  one  man  in  charge  c 
this  line  of  operation.  It  was  the  business  of  the  ownei 
to  supply  the  electric  current;  the  application  of  that  to  tl 
lamp  was  undertaken  by  and  was  the  duty  of  the  playin 
company — according  to  the  contract  in  waiting. 

There  may  be  negligence  in  not  providing  a  proper  an 
safe  lamp,  and  there  may  be  negligence  in  not  also  providin 
rubber  mitts  for  the  operator.  But  the  duty  to  obviate  the; 
items  of  negligence  rested  upon  the  employers  of  the  la 
killed,  who  were  at  the  time  in  exclusive  occupation  and  coi 
trol  of  the  stage  and  the  calcium  lights  connected  therewit! 
The  learned  Judge  directed  the  jury  that,  as  there  was 
joint  enjoyment  of  the  gross  receipts  derived  from  the  pe 
formance,  it  followed  as  a  matter  of  law  that  there  was  joii 
liability,  if  any  negligence  existed  in  the  premises.  Henc 
if  the  playing  company  were  guilty  of  negligence,  that  negl 
gence  was  legally  attributable  to  the  owners  also,  and  3o  tl 
jury  found  negligence  quoad  the  defendants.  I  think  th 
this  was  misdirection  in  holding  that  a  joint  participati< 
in  the  receipts  involved  joint  liability  if  any  negligence  w 
proved  as  to  the  company.  In  the  lowest  aspect  of  givii 
relief  against  this,  a  new  trial  should  be  directed.  But  up 
all  the  evidence  I  do  not  see  enough  to  fix  legal  liabil 
upon  the  owners  in  the  circumstances  of  this  case. 

By  the  terms  of  the  agreement  the  company  agree 
play  the  attraction  named,  being  "The  Wizard  of  Oz/' 
the  date  specified,  and  the  owners  agree  to  furnish  the  the« 
and  all  the  properties  contained  in  the  theatre  for  the  pei 
of  one  night  and  one  matinee  .  -  .  and  also  to  "  fun 
electric  current  for  the  company^s  calciums."  It  is  agi 
that  there  shall  be  no  other  entertainment  of  any  kind  in 
tlieatre  during  the  continuance  of  the  said  engagement, 
that  the  gross  receipts  shall  be  shared  so  that  70  per  c 
shall  go  to  the  company. 

The  effect  of  sharing  the  gross  receipts  is  but  ano 
mode  of  paying  rent  for  the  premises,  and  it  does  not  indi 
that  any  partnership  existed.  This  agreement  is  much 
that  discussed  in  Lyon  v.  Knowles,  3  B.  &  S.  560,  in  wM 
was  said  that  the  use  of  the  theatre  was  made  over  if 
company  for  the  purpose  of  the  perfonnance     . 
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itre  with  its  accessories,  lights,  etc.,  was  under  the  direc-  • 
I  and*  control  of  the  company. 

The  evidence  in  this  case  shews  that  the  stage  area  was 
er  the  entire  control  and  management  of  the  company 

their  officeis,  and  no  right  of  supervision  or  interference 
om-eded  to  the  owners  of  the  theatre,  which  is  an  iiiipori- 

point  of  distinction  between  this  and  the  case  relied  on 
Mr.  Xesbitt  of  Flynn  v.  Toronto  Industrial  Exhibition 
m^ihn,  9  0.  L.  K.  582,  5  0.  W.  R.  550,  where  by  the 
m  of  tlie  engagement  the  contractor  was  to  be  governed 
the  rules  of  the  association,  and  the  manager  of  the  asso- 
ioE  had  large  powers  conferred  as  to  the  management 
[  conduct  of  the  merry-go-round.  The  contractor  also 
eed  to  indemnify  the  association  against  any  claims  aris- 

froTU  his  negligence  in  the  giving  of  the  show.  The 
[ligence  for  which  the  defendants  were  held  responsible 
^  the  faulty  material  and  construction  of  the  centre  part, 
ieh  colhipsed^a  defect  which  would  have  been  ascertained 
ily  by  competent  inspection.  Mr.  Justice  Osier  puts  the 
isjon  against  the  defendants  on  the  sole  ground  that  by 

express  terms  of  their  agreement  the  defendants  retained 

right  of  snpervision  and  approval  of  the  management 
1  conduct  of  the  show  they  authorized  the  contractor  to 
e. 

The  prej?ent  agreement  I  read  (with  the  evidence)  as  giv- 
:  eielusive  control  to  the  company  of  the  stage  area  in 
ich  the  decea3ed  operated  the  company's  lamp,  and  in  which 
was  fatally  injured.  There  is  no  proof  that  the  defective 
lire  of  the  knip  provided  by  the  company  was  known  to 

owners  before  the  accident  occurred,  and  no  duty  was  cast 
m  or  reserved  to  them  of  examining  the  lamps,  the  pro- 
ty  of  and  provided  by  the  playing  company.  Had  this 
ht  of  control  been  also  shared  with  the  owners,  as  were 

financial  returns,  then  the  aspect  of  a  partnership  ven- 
e  would  have  arisen,  with  probably,  as  its  concomitant, 
nt  liability  '"for  any  accident  resulting  from  negligence:" 

Lyon  V.  Knowles,  3  B.  &  S.  at  p.  563. 

It  is  to  be  emphasized  that  in  this  instance  the  defect 
iich  lay  apparently  at  the  root  of  all  the  trouble  was  in  the 
i&tmction  of  the  calcium  lamp,  the  property  of  and  given 
the  opprjitnr  by  the  company.  Of  that  defect  the  owners 
]  no  notice  or  knowledge,  and  were  not  called  upon  to 
ard  agafni^t  any  danger  arising  from  the  Uj^e  of  the  lamp 
nn^  the  performance. 
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In  Inderumur  v,  Uamc!;^  L.  it  1  C.  i^  "^ 
;ill,  also  eileiJ,  tliL*  iiiiiUtT  oi  nt'gligtiotT  In 
cicit'Lt  or  Diiiisrision  iu  l\w  pivijiifti-i^  of  the  pi 
ihv  visitor  was  iiijuivii — a  vvuloly  iltlTtrLnii 
fruju  that  now  under  dkcuiwion, 

Tim  ojieratur  liad  a  ri^lit  i<.»  c.\peci  %h 
tlie  comimiiy,  would  iunii^h  hiiu  with  a  : 
iatnp^  and  tlint  all  Uil^  appiiaiice^  theivwitJ 
as  to  ensure  his  reasonable  bafet) — but  1 
stL^etch  this  kind  of  oidi^alioa  to  the  vki^ 
tile  tlK*atn\  In  my  opinion,  the  case  fail 
alioiild  be  di!^nii6?>i!d.     .     ,     . 


He  JONES  AND  CITY  OF  Or 

Munwipal  Corporaiion^  —  i^//-/^m'  Est^blii 
Ca  flee  I  to  tt  fi  I  f  d  I)  i  <inh<fi  I  o  f  a  a  rha  ge.  n  n  d  /* 
bij  Voitimclors—Uitposnl  tvUltin  Munyi 
of  Latnl — Spec  la  i  Huic — Vote  of  Rate  pi 
of  private  Rifjhls — C^mpacittlnn  of  Prin 

Appeal  by  Jafuey  Jones  and  one  Savlgi 
FALroKKiuDGB,  CJ.,  nute  333,  dismissing  i 
cation  to  (jnai^h  a  by-Inw, 

F*  B,  Proctor,  Ottawn.  for  the  appellan 

T,  McYeity,  Ottnwsh  for  the  city  corjxti 

I'he  CoruT  (Bo\u.  C,  Ma(;j:k,  J..  M 
with  the  opinion  of  the  Jndgi>  of  Hrst  inst 
one  n;roinit]  of  objection,  Tfiev  eon,^idi 
ohjeetioimble  in  so  far  &=  it  a^si^nmed  t( 
liolders  from  rlrsposiiig  of  their  produedvi 
taUIe-wastt%  Uf  dealers.  Order  below  varies] 
fi  miil  13  of  the  hy-liiw,     Xo  costs  here  or  I 
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(To  AND  INOLUDINQ  APIIL  13TN,  1907). 


TOKONTO,  APRIL   i8,    1907. 


No.  14 


DELL^  J. 


April  Gth,  1907. 


CHAMBERS. 


KEX  V.  COLAHAN. 

ninal  Law — Imprisonment  for  Norirpayment  of  Fine  and 
Costs — Warrant  of  Commitment — Tender  of  Fine  and 
Costs — Refusal  of  Keeper  of  Oaol  to  Accept — RiUe  of 
Prison  as  to  Time  of  Day  when  Pfiyment  Accepted — Un^ 
luthorized  Rule  —  Discharge  of  Prisoner  upjon  Habeas 
Corpus. 

Motion  by  defendant,  upon  the  return  of  writs  of  habeas 
)U8  and  certiorari  in  aid,  for  an  order  for  his  discharge 
n  the  custody  of  the  keeper  of  the  common  gaol  for  the 
ity  of  York. 

T.  B.  Mackenzie,  for  defendant. 

T.  L.  Monahan,  for  the  Crown.  ^ 

RiDDELL,  J.: — >[any  objections  were  taken  to  the  pro- 
lings  before  the  convicting  magistrate,  involving  several 
its  of  more  or  less  difficulty  in  the  interpretation  of  the 
ninal  Code.  T  do  not  pav^s  upon  any  of  these  objections 
lis  not  being  an  application  to  quash  the  conviction — as 
ink  the  application  must  succeed  upon  another  ground. 
Assuming  the  conviction  to  be  unexceptionable,  the  war- 

of  commitment  provides:  ^\nd  I  do  hereby  command 
.  the  said  keeper  of  the  said  common  gaol,  to  receive  the 

James  Colahan  into  your  custody  in  the  said  common 
1,  there  to  imprison  him  (and  keep  him  at  hard  labour) 
the  term  of  30  days,  unless  the  said  several  sums  (and 
s  and  charges  of  carrying  him  to  the  said  common  gaol, 
unting  to  the  further  sum  of  60  cents)  are  sooner  paid 

▼OL.  IX.  o.w.  u   NO.  14     45 
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unto  you,  the  said  keeper."  The  amount  of  fine  was  $] 
and  of  costs  $10 — the  whole  sum  to  be  paid  being  thi 
$20.60. 

Defendant,  having  been  apprehended  under  this  warrau 
was  taken  to  the  common  gaor  and  received  by  the  gaol 
on  12th  Marcli.  He  thereupon  the  next  day,  through  h 
soHcitor,  requested  one  Spencer  to  raise  the  money  and  pf 
it.  Spencer  accordingly  raised  the  sum  required,  $20.60,  ar 
on  14th  March,  at  10  minutes,  before  8  o'clock  in  the  afte 
noon,  tendered  the  money  to  the  person  in  charge  of  tl 
gaol,  the  deputy  keeper.  He  refused  to  receive  the  mone 
on  the  ground  that  there  was  a  rule  of  the  gaol  that  no  pe 
son  could  or  would  be  released,  on  payment  of  his  fine  aft( 
5  o'clock  in  the  afternoon,  until  the  next  morning.  At  tl 
same  time  Spencer  was  informed  that  there  was  no  use  h 
going  to  oflEer  the  amount  to  the  keeper  himself,  who,  i 
he  was  given  to  understand,  was  not  in  the  gaol,  as  this  ru 
was  in  force  governing  all  in  the  gaol. 

It  appears  that  this  rule  is  not  in  the  printed  book  < 
rules,  and  that  nothing  of  the  kind  exists  in  print,  except 
notice  in  front  of  the  gaol  to  the  effect  that  "  no  fine  wi 
be  received  or  bail  allowed  after  5  p.m.'' 

Defendant  was  entitled  to  his  liberty  upon  paying  to  tl 
keeper,  or  to  the  person  intrusted  by  the  keeper  with  authc 
ity  for  such  purpose,  the  sum  mentioned  in  the  warrar 
The  deputy  keeper  was  clearly  a  person  put  by  the  keeper 
his  place  for  such  purpose,  and  the  tender  was  all  that  eou 
be  done  by  or  on  behalf  of  the  prisoner  towards  paymei 
This  tender  was  at  a  reasonable  time,  and  the  only  quest! 
remaining  for  decision  is  as  to  the  effect  of  the  "  rule.'' 

No  statutory  authority  exists  for  the  imposition  of  su 
a  rule,  even  if  made  by  the  inspector:  R.  S.  0.  1897  eh.  3' 
80C.  12  (1);  or  if  by  the  county  council:  sec.  12  (2).  1 
power  to  pass  regulations  does  not  extend  so  far  as  to  p 
vent  a  prisoner,  through  his  solicitor  or  agent,  transact: 
business  at  any  reasonable  time  with  any  one — keejx^r 
de})uty  keeper  included.  And  no  common  law  power  car 
tliink,  be  found  inherent  in  keeper,  county  couneiU  or 
spector  justifying  such  a  rule. 

No  doubt,  full  authority  exists  for  rules  and  regulati 
for  tlio  governance  of  prisons  and  for  the  conduct  and  c 
trol  of  those  within,  but  I  cannot  conceive  of  the  eomr 
law  vesting  in  any  individual  such  arbitrary  power  of  in 
forinir  with  the  cc^ninion  law  rights  of  the  subject.  Of  eo\i 
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bifcnie  to  such  a  rule,  if  the  rule  itself  be  not  justified, 
miaot  be  insisted  upon.     .     .     . 

[Reference  to  Cobbett  v.  Grey,  4  Ex.  729;  Burt  v.  Lav- 
[ider,  1  C.  &  P.  669.] 

The  warrant  of  commitment  must  be  followed  strictly; 
ad  upon  the  prisoner  in  the  present  case  causing  the  tender 
)  be  made,  he  should  have  been  released.  He  must  be  dis- 
larged. 

If  1  have  power  to  order  that  no  action  is  to  be  brought 
rainst  any  person  for  the  imposition  of  the  rule  mentioned 
r  for  the  continued  imprisonment  of  the  applicant  after 
^e  tender,  I  make  such  order. 


yi 


LiPPELL,  J. 


April  8th,  1907. 


OHAHBBBS. 


!     i 


Re  STURGIS,  STURGIS  v.  VAN  EVERY. 

fofuy  ia  Court — Issiie  of  Cheque  in  Favour  of  Person  En- 
UUed — Refusal  to  Accept — Loss  of  Cheque — Application 
for  New  Cheque  after  Long  Delay — Lnterest — Costs. 

Motion  by  George  Sturgis  for  an  order  directing  the  issue 

a  ner  cheque  by  the  Accountant  of  the  Supreme  Court  of 

idicature  for  Ontario  for  the  amount  standing  in  Court  to 

e  credit  of  the  applicant,  he  having  refused  to  accept  a 

eque  formerly  issued,  and  afterwards  lost  or  destroyed. 

W>  K.  Middleton,  for  applicant. 

F.  W.  Harcourt,  for  Accountant  of  Supreme  Court. 

RiDEfcELL,  J. : — Some  17  years  ago,  H.,  a  solicitor  in  Strat- 
d,  was  instructed  by  one  of  the  parties  to  this  action    to 

for  her  out  of  Court  the  money  to  which  she  was  entitled. 
?  at  the  same  time  instructed  him  to  procure  the  money 
which  her  brother  George  Sturgis  was  entitled  in  the 
le  action.  H.  did  so,  the  cheque  being  for  $41.12.  George 
rgis,  upon  being  informed  of  this,  repudiated  the  solici- 
e  authority,  refused  to  accept  the  cheque,  and  was  dis- 
sfied  with  the  amount.    He  was  then  and  is  now  residing 

of  the  jurisdiction;  and,  as  he  says  in  his  aflSdavit,  he 
nded  coming  to  Ontario  to  discuss  the  matter  with  the 
IT  members  of  his  family  before  taking  the  money  that 

then   in    Court  to  his  credit.     Upon  the  repudiation  of 
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hib  authority,  the  eolicitor  sent  the  cheqi 
Toronto  for  cancellation.  What  ultimat 
cheque  does  not  appear  with  certainty,  b 
destroyed  years  ago,  the  last  trace  whicl 
being  more  than  15  years  ago.  H.  has  ce 
tor. 

Recently  George  Sturgis  applied,  throu 
the  amount,  having  taken  no  proceedings 
He  was  informed  (and  rightly  so)  that 
standing  cheque,  an  application  must  be  i 
and  he  accordingly  caused  the  present  ui 
He  claims  the  amount  with  interest  as  tho 
had  been  ii^^ued,  ajid  also  costs  to  be  pai 
in  the  Accountant's  oflSce. 

I  reeervGd  judgment  that  I  might  h 
ter.  Having  now  had  an  opportunity 
number  of  my  brother  Judges,  I  think 
to  make  is  that  tlie  former  cheque 
celled,  a  clieque  issued  for  the  original  an 
applicant  was  entitled,  and  interest  compi 
and  that  there  be  no  costs  of  the  applicatic 
not  be  reasonable  to  deprive  the  applicant 
est,  as  tliou^r]i  the  signing  and  issue  of  tl 
as  a  withdrawal  of  the  money  from  the 
investmente  made  by  the  Court,  it  must  b 
the  Accountant's  office  exists  and  the  Coi 
primarily  for  the  protection  of  infants  a 
not  competent  to  deal  with  their  own  proj 
cannot  be  found.  The  machinery  of  the 
intended  as  a  convenience  for  those  who 
who  know  their  rights;  and  it  is  the  dut 
po&ition  to  apply  for  and  receive  out  of 
which  they  may  be  entitled  at  the  earliest  i 
possible.  Money  belonging  to  those  sui  j 
allowed  to  remain  in  Court  for  an  indefi 
fortiori  in  tliie  case,  when  George  Sturgis 
for  was  afTcrtin^  to  act  for  him  and  had  i 
a  che(|ue  for  biR  money,  it  was  his  duty  t 
am  not  inclmerl  to  do  anything  which  cai 
approval  of  this  neglect. 

Then  as  to  costs:  the  trouble  in  the 
caused  by  the  solicitor  acting  without  autl 
plication  been  made  promptly,  no  doubt  i 
have  been  ordcrrd  to  pay  the  costs  oeca 
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horized  act.    This  cannot  now  be  done.    I  think,  therefore, 
applicant  must  bear  his  own  costs. 

AJl  proper  entries  will  be  made  in  the  books  of  the  Ac- 
jitaDt's  ottice  to  carry  out  the  terms  of  this  order. 


JDELL,   J. 


April  8th,  19u7. 


CHAMBERS. 

MOORE  V.  CITY  OF  TORONTO. 

nmarif  Judgment  —  Rule  616 — Refusal — Appeal — Amend- 
ment — Duty  of  Municipal  Corporation  as  to  Defending 
FrivoloiL^  Actions, 

Appeal  hy  defendants  from  order  of  Master  in  Chambers 
ising  defendants*  motion  for  summary  judgment  under 
e  616  upon  the  pleadings  and  admissions  of  plaintiff. 

F.  E.  Mac  Kelcan,  for  defendants. 
J.  W.  McCullough,  for  plaintiff. 

RiDDELL,  J.: — Without  laying  down  any  general  rule,  I 
tk.  under  the  circumstances  of  this  case,  I  should  not  in- 
ene  with  tJie  order  made  by  the  Master.    The  whole  matter 

be  most  conveniently  threshed  out  before  the  trial 
ge. 

Ft  was  argued  for  defendants  that  unless  motions  of  this 
1  were  given  effect  to,  the  result  would  be  that  the  de- 
Unte  would  or  might  be  inclined  to  pay  some  reasonable 

rather  than  contest  an  utterly  unfounded  claim.  I  have 
ay  that  I  hope  no  such  practice  will  ever  be  even  con- 
red  by  any  municipality.  A  municipality  does  not  exist 
the  purpf^se  of  making  money  or  even  of  saving  money  at 
la^ards — if  that  were  so,  the  ground  around  the  city  hall 
lit  be  utilized  as  a  potato  garden.  While  It  is  the  duty 
lose  in  eliarge  of  the  affairs  of  the  city  to  save  the  money 
le  citizens  liy  all  proper  means,  it  were  an  improper  course 
ursue  to  pay  money  to  any  one  who  is  clearly  not  entitled 
^  for  fear  that  the  city  might  be  put  to  expense.  Such 
^urse  is  an  encouragement  of  unfounded  actions  and  is 
valent  to  paying  blackmail.     A  private  individual  may 
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do  what  he  likes  with  his  own  if  he  keep  on  the  windy  sid 
of  the  law,  as  may  a  corporation  formed  for  commercial  puj 
poses,  but  it  would  be  a  breach  of  trust  on  the  part  of  thoi 
intrusted  with  the  management  of  the  affairs  of  a  municipi 
corporation  to  follow  any  such  course.  Of  course,  eases  i 
which  there  is  a  real  and  bona  fide  contest  are  in  a  differer 
category. 

However  that  may  be,  this  ease  does  not  seem  to  me  to  I 
one  in  which  the  plaintiff  may  not  by  a  proper  amendmei 
of  his  pleadings,  as  is  to  be  applied  for,  or  otherwise,  have 
right  to  some  relief.  At  all  events  the  trial  Judge  will  be  i 
the  best  position  to  determine. 

Costs  in  the  cause  to  the  plaintiff. 


Anglin,  J.  April  8th,  U»0 

w:eekly  court. 

Re  TAYLOR  AND  MARTYX. 

Vendor  and  Purchaser — Contract  for  S'ale  of  Land — Reqxi 
siiions  on  Title — DiscJiarge  of  Mortgage  by  Exe4:utor 
Mortgagee — Necessity  for  Registration  of  Probate  of  W 
— Local  Improvement  Bates  —  Apportionmeni  as  Taa 
or  Incnmhrance  Removable  by  Vendor — Municipal  A* 
sec.  681. 

Application  under  the  Vendors  and  Purchasers  Act  by  t 
purchaser  for  an  order  directing  the  vendor  to  comply  wi 
certain  requisitions  of  the  purchaser  in  respect  of  title. 

T.  H.  Luscombe,  London,  for  purchaser. 
V.  A.  Buchner,  London,  for  vendor. 

Anglin,  J.: — Upon  the  argument  I  disposed  of  a  num 
of  questions  raised,  reserving  judgment  upon  two  }K>ints 
so  dealt  with. 

The  first  of  these  concerns  a  discharge  of  mortgage  gr 
in  1888  by  the  executor  of  one  George  Stevens,  the  m< 
gagee.     The  probate  of  the  will  of  George  Stevens   is 
registered,  and  the  purchaser  requires  such  registration. 

The  second  objection  concerns  local  improvement  fj 
chargeable  against  the  property,  and  the  question  is  whel 
these  are  apportionable  as  "taxes,  rates,  and  assessmen 
or  constitute  an  incumbrance  which  the  vendor  must  renr 
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mder  liis  covenant  to  convey  tiie  laiidi^  "  freed  or  dit;uliarged 
from  all  dower  or  other  incumbrances.*' 

As  to  the  first  i>oiiitj  the  purcha.^t^r  btoug  entitled  tu  a 
registered  title,  the  vendor  is  bound  to  regitster  tlie  probate 
)f  the  will  of  the  latu  UeorgD  Steven??. 

The  second  objection  raises  a  queeitiDn  which  ia  perhaps 
iiore  debatable.  The  legislature  ha^*  declared  that  Local  ini- 
)rovement  rates  are  not  charges  which  constitute  a  breach  of 
iovenant  by  a  vendor  that  he  has  done  no  act  to  incuniljer:  1) 
£dw.  VII.  ch.  19,  sec,  *581 ;  54  Vict  cli.  -i2.  sec.  35. 

In  Graydon  v.  Hani  mill,  *^t>  0,  R.  19[J^  decided  before  this 
egislation,  it  had  been  held  that  ItK-al  iniprovciiient  rates 
rere  incumbrances  which  a  vendor  wa^*  bound  to  remove, 
Lotwithstanding  a  provision  in  the  contract  of  sale  for  ap- 
jortionraent  of  "taxes."  This  case  was  followeil  in  Arrn- 
trong  V.  Auger,  21  0.  R.  98  .  .  ,  In  these  cases  rates 
or  local  improvements  carried  out  on  the  inithitive  of  the 
ity  engineer,  as  well  as  for  jniprovciiicnts  iiuide  upon  petition 
f  property  owners,  are  dealt  with,  an<i  both  arc  hchl  to  be 
jcumbranees  which  a  vendor,  who  agree?;  to  convey  free  from 
icumbrances,  must  remove. 

In  support  of  his  lontention  that  the  legislation  above 
?ferred  to  does  not  aifwt  the  right  of  a  purchaser  before 
mveyance  to  have  the  property  freed  from  charges  atlecting 
for  local  improvements,  counsel  for  1he  purc^haser  cites 
nnour  on  Titles,  Hrd  ed.,  pp,  KiH,  17t^  ^Ir,  x\rjuonr  ex- 
resses  the  opinion  that,  inasmuch  ns  the  statute  merely 
KJares  that  ^*the  petitioning  for  or  procuring  to  be  made 
'  the  making  of  any  ench  improvements,  or  the  clnirging  of 
e  costs  thereof  upim  or  against  real  i^rnpertv.  or  the  fact 
at  they  are  a  charge  upon  or  against  such  rt^al  property, 
all  not  be  deemed  to  ^^e  a  breach  of  the  covenant  by  a  vendor 
person  agreeing  to  sell  that  he  has  dom'  no  act  to  incumber 
e  real  property,  except  to  the  extent  that  the  atniual  or 
her  pavments  in  res|>ect  of  snch  clinrgc  are  in  arrear  or 
paid/'  local  improvement  rates  have  Tiot  ceased  to  be  in 
}t  incumbrances,  and,  while  a  grantee  nnder  a  conveyance 
ly  not,  because  of  this  legislation,  he  in  a  position  to  allege 
jach  of  a  covenant  contained  in  his  deed,  against  incuni- 
mces  created  by  the  grantor,  the  positron  and  rights  of  a 
nchaser  under  an  executory  agreement  are  uot  affected  by 
?  statute.  "Mr.  Armonr's  view  is  that  as  to  such  a  purchaser 
^  decisions  in  Graydon  v.  Ham  mill  and  AnuRfTong  y.  Auger 
jsfill    effective.     While  T   fully   appreciate   the  flifference 
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between  the  relative  rights  and  positions  oJ 
chaser  before  and  after  conveyance,  I  do  nc 
ute  as  restricted  in  its  operation  to  the  la 
purports  to  deal  with  "vendors  and  persons 
It  seems  manifestly  intended  to  cover  the 
entering  into  an  executory  contract  of  s; 
"agreeing  to  selF'  arc  used  in  their  ordii 
I  see  no  valid  I'eason  for  reading  these  ^ 
"having  sold  and  conveyed."  The  legisli 
covenant  by  such  a  person  that  he  has  don( 
ber  shall  not  be  deemed  broken  by  reason  o 
improvement  rates  upon  or  against  the  pro 
"  covenant  '^  is,  no  doubt,  an  inapt  term  to 
raent  which  may  not  be  under  seal.  But, 
this  legislation,  on  that  account,  to  cases  in 
by  instrument  under  seal  covenants  that 
to  incumber,  I  should,  I  think,  fail  to  give  d 
to  sub-sec.  41  of  sec.  8  of  the  Interpret 
enacts  that  "  every  Act  and  every  provis 
thereof  shall  receive  such  fair,  large,  and 
tion  and  interpretation  as  will  best  ensui 
of  the  object  of  the  Act  and  of  the  provis 
according  to  the  true  sense,  meaning,  and 

So  interpreting  sec.  681  of  the  Munici] 
expressly  extended  to  executory  contracts, 
difficulty  in  treating  the  word  "covenant," 
fined  to  an  express  covenant,  as  including 
express  or  implied,  that  the  vendor  had  n\ 
property,  though  the  agreement  to  sell  sh( 
seal.  The  agreement  in  the  present  case 
to  have  been  under  seal. 

But  hero  the  agreement  of  the  vend 
"'  that  he  lias  done  no  act  to  incumber:"  i 
convey  the  lands  freed  or  discharged 
brances."  Though  no  longer  to  be  regardc 
effected,  or  (if  the  words  of  the  covenant 
as  having  the  extended  meaning  given  tl 
Forms  Act)  "  suffered  ''  by  the  vendor,  1 
rates  have  not  ceased  to  be  what  the  Cou 
Hammill  and  Armstrong  v.  Auger,  declar 
bein^j  in  the  nature  of  a  tax  also  an  inci 
a  vendor  is  bound  to  remove  in  toto,  ti 
his  agreement  to  an  apportionment  of  "  t 

T  have  been  referred  to  no  case  in  wl 
tion  of  sec.  681  of  the  Municipal  Act  ha 
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ition  of  the  Courts,  and  I  have  found  no  decision  upon  it. 

my  opinion,  though  applicable,  quantum  valeat,  to  a 
idor  before  conveyance,  it  does  not  relieve  him  of  liabi- 
r  to  remove  a  charge  for  local  improvement  rates,  wliere 
is  bound  to  convey  free  from  incumbrances,  notwithstand- 
:  the  purchaser's  agreement  to  assume  "  all  taxes,  rates, 
1  assessments  wherewith  the  lands  may  be  rated  or 
irged  "  from  and  after  the  date  fixed  for  completion  of 
J  sale. 

I  cannot  but  think  that  this  legislation  was  intended 

have  a  much  wider  effect.  It  is  generally  understood 
have  been  passed  in  consequence  of  the  decision  in  Gray- 
a  V.  Hammill.  But  Courts  can  only  give  effect  to 
J  intention  of  the  legislature  so  far  as  it  has  been  ex- 
?ssod,  and  I  find  no  ground  upon  which  I  should  feel 
rranted  in  extending  to  a  covenant  to  convey  free  from 

incumbrances  a  saving  clause  which  is  in  terms  confined 
its  application  to  a  covenant  that  the  vendor  has  done 

act  to  incumber. 

On  the  argument  counsel  for  the  vendor  stated  his 
wiinoss  to  supply  evidence  that  no  dower  had  attached 
the  property  by  reason  of  the  seisin  of  one  Buckle.  The 
rehaser  must  satisfy  himself  by  the  usual  searches  as  to 
tries  in  the  general  register  and  executions  affecting  the 
kIs  in  the  hands  of  the  sheriff. 

An  order  will  issue  in  accordance  with  the  foregoing 
inion.  The  purchaser  will  have  his  reasonable  costs  of 
is   petition    from    the    vendor. 


April  8th,  1907. 


DIVISIONAL  COURT. 


AXK  OF  BRITISH  NORTH  AMERICA  v.  AUSTOX. 

0  m  isso  ry  Note — Indo  rse  r —  Sure  ty — Discli  arge — In  ti  ma  Hon 
hy  Holder  tlmt  Note  Paid  by  Malcer — Mistake — Ahsenct 
of  Prejudice, 

A])peal  by  defendant  Lahay  from  judgment  of  Win- 
ESTKR,  Judge  of  County  Court  of  York,  in  favour  of 
iintiffs  in  an  action  in  that  Court  upon  a  promissory  note 
r  $250,  discounted  by  plaintiffs.  The  appellant  was  an 
lorser  of  the  note.  He  was  told  by  a  subsequent  indorser, 
10  was  told  by  plaintiffs,  that  the  note  had  been  paid. 
le  note  was  in  fact  not  paid. 
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A.  B.  Morine,  for  the  appellant,  contended  that  he  al- 
tered his  position  on  the  faith  of  the  statement,  supposing 
that  the  makers  of  the  note,  who  were  indebted  to  him, 
had  paid  it ;  that  in  law  he  was  a  surety,  to  the  knowledge  of 
plaintiffs,  and  the  plaintiffs  owed  him  the  duty  which  a  cir- 
ditor  owes  to  a  surety,  and  they  not  having  performed  it,  he 
was  discharged. 

R.  H.  Greer,  for  plaintiffs. 

The  judgment  of  the  Court  (Boyd.  (\,  Magbe.  J.,  Ma- 
bee,  J.),  was  delivered  by 

Boyd,  C.  : — The  language  of  Cameron,  J.,  in  Canadian 
Bank  of  Commerce  v.  Green,  45  XJ.  C.  R.  81,  must  be  read 
with  reference  to  the  questions  raised  on  the  demurrer. 
The  plea  objected  to  alleged  that  by  false  or  untrue  state- 
ment as  to  payment  of  the  note  the  surety  was  induced  to 
remain  inactive,  so  that,  by  the  absconding  of  the  party 
from  whom  the  surety  could  have  obtained  indemnity,  he 
was  deprived  of  that  benefit,  and  so  was  discharged.  Thi> 
was  held  a  good  plea,  and  the  learned  Judge  said,  in  general 
language :  "  When  a  creditor  allows  a  surety  to  believe  that 
the  principal  has  discharged  the  obligation  in  respect  of 
which  the  surety  is  bound,  though  he  is  mistaken  and  has 
acted  in  good  faith,  he  nevertheless  thereby  discharge:?  the 
surety."  But  such  a  discharge  would  obtain  only  if  the 
surety  had  suffered  detriment  by  relying  on  the  misstate- 
ment. This  is  recognized  by  the  Judge,  who  says  later  on 
in  his  very  short  judgment :  "  The  mischief  to  the  surety 
.  .  .  would  result  from  this  carelessness  of  the  creditor.'* 
But  if  no  mischief  results  there  is  no  discharge. 

I  think  the  rule  of  English  law  is  laid  down  in  the 
language  of  Shaw,  C.J.,  in  Carpenter  v.  King,  9  Mete.  511, 
that  where  a  creditor  knowing  one  debtor  to  be  a  surety  for 
another,  who  is  a  principal,  gives  him  notice  that  the  debt 
is  paid  by  the  principal,  ^and  the  surety  in  consequence 
changes  his  situation  as  by  surrendering  security,  or  for- 
bearing to  obtain  security  when  he  might,  or  otherwise 
suffers  loss  by  it,  he  is  discharged.  The  doctrine  is  neatly 
put  in  27  Am.  &  Eng.  Encyc.  of  Law,  2nd  ed.,  p.  502,  that 
a  creditor  is  precluded  from  enforcing  an  obligation  against 
a  surety,  where  the  surety  acting  upon  representations  made 
by  him  foregoes  the  purpose  of  seeking  relief  or  of  taking- 
indemnity  at  the  time  when  it  may  be  had:  and  amons:  the 
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cases  cited  is  the  one  in  21  Pick.  195,  Harris  v.  Burks. 
This  case  is  cited  in  Stearns  on  Suretyship  as  if  deciding 
that  if  the  surety  is  mistakenly  told  that  the  debt  is  paid 
he  is  forthwith  discharged  irrespective  of  any  actual  dam- 
age. But  that  appears  to  be  an  erroneous  reading  of  the 
case.  The  decision  was  in  1838,  and  by  Shaw,  C.J.,  who 
later  made  the  declaration  of  law  I  have  cited  from  Carpen- 
ter V.  King,  in  1845,  where  he  cites  the  earlier  case  of  Har- 
ris V.  Burks  in  support  of  the  proposition  that  if  a  creditor 
mistakenly  informs  a  surety  that  the  debt  has  been  paid  by 
the  principal  debtor,  and  the  surety  afterwards  relinquishes 
security  given  him  by  the  principal  —  such  combination  of 
circumstances  forms  a  good  defence.  Harris  v.  Burks  is 
well  explained  in  Turn  bull  v.  Okeson,  36  Pa.  St.  519, 
as  being  a  case  which  rested  not  only  on  the  declaration  by 
the  creditor  that  the  debt  was  paid,  but  also  on  superadded 
evidence  that  actual  loss  had  resulted  from  this  lulling  into 
security. 

I  need  not  labour  the  matter  further.  Upon  the  proper 
reading  of  the  evidence  in  this  case,  I  do  not  conclude  that 
any  representation  as  to  payment  was  made  by  the  bank  to 
the  defendant,  and,  secondly,  even  if  such  representation 
kad  been  made,  there  is  no  evidence  that  defendant  did 
or  forbore  doing  anything  in  consequence  of  the  inform- 
ation which  made  for  his  prejudice. 

In  all  aspects  the  judgment  is  right  and  should  be 
affirme<l  with  costs. 


BiDDELL,  tT.  April  8tH,  1907. 

CHAMBEBS. 

GRANT)  TRUXK  R.  W.  CO.  v.  CITY  OF  TORONTO. 

Summary  Judgment — Ruk  60S — Delay  in  Moving — Motion 
Made  before  Expiry  of  Time  for  Delivering  Statement  of 
Claim — Defence  to  Action — Invalidity  of  Orders  of  Rail- 
way  Committee  of  Privy  Council — Adverse  Determination 
in  Previoiut  Action — Res  Judicata — Ultimate  Appeal  to 
Privy  Council. 

Appeal  by  plaintiffs  from  order  of  Master  in  Chambers 
efu^ing  motion  for  summary  judgment  under  Rule  603. 

D.    L(.  McCarthy,  for  plaintiffs. 
F.   K.  MacKelean,  for  defendants. 
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RiDDELL,  J. : — In  1904  the  Grand  Trunk  Railway  Com- 
pany of  Canada  brought  an  action  against  the  Corporation 
of  the  City  of  Toronto,  to  recover  from  defendants,  under 
the  provisions  of  certain  orders  of  the  Railway  Committee 
of  the  Privy  Council,  a  certain  proportion  of  their  expenses 
in  maintaining  and  protecting  certain  level  highway  cross- 
ings. The  defendants,  amongst  other  defences,  pleaded  that 
the  Railway  Committee  had  not  authority  or  junsdiction 
to  make  such  orders,  and  "  such  orders  are  not  binding  upoa 
the  defendants."  There  was  no  dispute  as  to  the  amount, 
and  at  the  trial,  which  took  place  before  the  Chancellor  in 
November,  1904,  the  whole  contest  was  as  to  the  law.  The 
trial  Judge  held  that  the  defence  could  not  prevail.  An 
appeal  was  taken  to  the  Court  of  Appeal  for  Ontario,  who 
affirmed  the  judgment.  An  appeal  to  the  Supreme  Court 
of  Canada  was  equally  unsuccessful:  City  of  Toronto  v. 
Grand  Trunk  R.  W.  Co.,  32  S.  C.  R.  232.  The  city  corpor- 
ation then  applied  to  the  Judicial  Committee  of  the  Privy 
Council  for  special  leave  to  appeal,  and  this  was  refused 
on  16th  July,  1906.  That  these  orders  are  binding  upon 
the  defendants  is  now  res  adjudicata. 

On  9th  October,  190o,  the  writ  of  summons  in  this  action 
was  issiiod,  whereby  plaintiffs  claimed  payment  of  certain 
sums  under  the  same  orders.  It  is  admitted  that  in  this 
action  also  there  can  be  no  dispute  as  to  the  amounts,  and 
that  the  whole  matter  that  can  possibly  be  tried  is  the 
validity  of  the  same  orders  as  were  considered  and  passed 
upon  in  the  former  action.  An  appearance  was  entered 
on  10th  October.  No  statement  of  claim  was  delivered, 
but  on  3rd  January,  1907,  a  motion  was  launched  before 
the  l^iaster  in  Chambers  for  summarv  judgment  under  Rule 
603. 

The  Master  gave  judgment  dismissing  the  motion,  the 
reasons  for  the  judgment  being  as  follows: — 

"  The  writ  was  served  on  10th  October,  and  appearance 
was  entered  on  12th.  The  present  motion  was  only  launched 
on  3rd  January  instant.  The  delay  was  not  explained. 
This  brings  the  case  within  *the  decision  in  German  Amer- 
ican Bank  v.  Keystone  Sugar  Co.,  8  0.  W.  R.  634,  and  the 
motion   must   be   dismissed. 

"  In  any  case,  conBidering  the  parties  and  that  plain- 
tiffs, if  ultimately  successful,  are  in  no  peril  of  losing  either 
debt  or  costs,  it  seems  better  to  allow  defendants  to  haye 
the  opportunity  of  attempting  to  free  themselves,  either  in 


Digitized  by 


Google 


a  HAND   TRUNK  R.   W,  CO,  v.  VlTY   Of   TOiwyTO.      (373 

whole  or  in  part,  from  a  perpetual  charge  of  over  $3,000 
a  year.  Defendants  should  in  every  way  facilitate  the  trial 
and  waive  the  three  weeks  given  in  Eule  542  (4),  as  in  the 
present  case  this  will  be  merely  a  formal  gtep  in  an  attempt 
[if  possible)  to  obtain  a  hearing  before  the  Privy  Council, 
in  spite  of  their  previous  refusal  to  allow  an  appeal  from 
the  adverse  decision  of  the  Supreme  Court  on  the  same 
point. 

"The  costs  will  be  in  the  cause,** 

,  ,  ,  In  addition  to  the  ground  upon  which  the  Master 
based  his  judgment,  counsel  for  defendants  relied  up- 
on the  fact  set  out  by  Mr.  Rust  in  the  affidavit  filed  in 
answer  to  the  motion,  viz.,  that  a  similar  action  had  been 
brought  in  the  High  Court  by  the  Canadian  Pacific  Eailway 
Company  against  the  city  corporation  to  recover  a  portion 
of  the  cost  of  maintenance  of  protertion  at  certain  other 
crossings,  and  that,  though  judgment  had  gone  against  de- 
ff^adants,  they  were  in  good  faith  prosecuting  an  appeal  in 
tlie  Court  of  Appeal,  and  intended  to  carry  the  case  to  the 
Tnry  Council,  in  the  event  of  the  judgment  of  the  Court 
of  Appeal  being  adverse.  He  argued  that  it  might  be  that 
the  Judicial  Committee  would  upon  &uch  appeal  hold  that 
the  Eailway  Committee  had  no  jurisdiction  to  nmke  the 
orders  in  question  in  that  action,  luul  consequently  the 
orders  sued  upon  in  this  action  would  also  be  invalid. 
Frankly  stating  that  there  was  nothing  in  dispute  in  this 
action  except  the  validity  of  the  orders  in  favour  of  the 
Grand  Trunk  Railway  Company  (as  indeed  is  manifest  from 
the  affidavit  of  Mr.  Rust),  he  argued  that  if  the  Judicial 
Coniniittee  held  in  favour  of  the  deft^ndants  in  the  action  of 
the  Canadian  Pacific  Railway  Company,  defendants  might 
have  a  defence  to  this  action. 

1  do  not  think  that  contention  t  an  prevail.  Everything 
that  can  be  litigated  here  is  res  ad  judicata,  and  would  not 
i?eage  to  be  res  adjudicata  if  it  turned  out  that  the  judg- 
ment wai?  wrong. 

The  law  is  so  well  established  that  it  were  superfluous  to 
^uote  authorities.  The  notes  to  The  Duchess  of  Kingston's 
?as«>  2  Sm.  L.  C,  11th  ed.,  p.  731,  Black  on  Judgments, 
e^_  503  et  seq.,  and  Hukra  Chand\s  work  on  Judgments,  p. 
0  et  seq.,  collect  all  the  authorities.  Reference  may  be 
nade  also  to  Bigelow  on  Estoppel,  5th  ed.,  ch,  3,  Tlie  nde 
s  thus  laid  down  in  2  Sm.  L.  C,  at  p.  772:  "It  seems  that 
he  circumstance  that  the  former  judgment  was  erroneous 
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.  .  .  cannot,  so  long  as  that  judgment  stands  unreversed 
by  a  competent  Court,  be  set  up  in  answer  to  its  effect  by 
way  of  conclusion/' 

The  effect  of  a  judgment  for  an  instalment  of  a  debt 
alleged  to  be  due,  upon  an  action  to  recover  the  remainder 
is  shewn  in  In  re  South  American  and  Mexican  Co.,  Ex  p. 
Bank  of  England,  [1895]  1  Ch.  37. 

As  to  the  ground  taken  by  the  Master  in  Chambers,  I 
concur  in  the  statement  that  the  intention  of  the  Rule  was 
that  the  plaintiffs  should  apply  within  a  reasonable  time 
after  the  appearance  of  the  defendants.  That  was  laid  dowa 
in  McLardy  v.  Slateum,  34  Q.  B.  D.  504,  at  p.  506.  But  it 
must  be  remembered  that  in  that  case  a  statement  of 
claim  and  statement  of  defence  had  been  delivered,  and, 
while  the  plaintiff  had  delayed  about  a  montli  after 
the  delivery  of  the  statement  of  defence,  the  learned 
Baron  who  gave  the  judgment  of  the  Court  was  con- 
sidering the  question  whether  the  fact  of  the  delivery 
of  a  statement  of  defence  was  a  bar  to  an  application  under 
this  Kule — he  was  not  considering,  nor  did  the  Court  decide, 
whether  a  motion  made  without  delivery  of  a  statement  of 
claim  at  all,  and  within  the  time  limited  for  the  statement 
of  claim,  or  within  any  time,  was  made  within  a  reasonable 
time. 

So,  too,  in  Ontario  Bank  v.  Farlinger,  7  0.  W.  E.  315,  my 
Lord  the  Chief  Justice  was  dealing  with  a  case  in  which 
there  had  been  a  statement  of  claim  and  a  statement  of  de- 
fence delivered;  and  both  in  this  and  in  the  English  case  the 
Court  in  speaking  of  the  application  being  made  after  the 
ordinary  time  meant  after  and  not  before  delivery  of  state- 
ment of  defence.     .     .     . 

These  cases  are  no  authority  for  the  case  of  German 
American  Bank  v.  Keystone  Sugar  Co.,  8  0.  W.  R.  634,  a 
judgment  of  the  Master  in  Chambers,  which  he  has  followed 
in  the  case  now  under  review.  I  decline  to  follow  the  Ger- 
man American  case. 

A  plaintiff  has  3  months  after  appearance  to  deliver  his 
statement  of  claim:  Kule  243  (b.);  and,  except  in  special 
circumstances,  he  cannot  be  deprived  of  his  right  to  take 
the  whole  of  that  time  in  considering  whether  he  will  file 
a  statement  of  claim,  and  I  think  a  plaintiff  must  be  con- 
sidered as  applying  "  within  a  reasonable  time  after  the 
appearance  of  the  defendant "  (24  Q.  B.  D.  506)  if  he  serve 
his  notice  of  motion  so  soon  that  the  motion  mav  be  heard 
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It  may  be  that  he  may  apply  at  any  time  before  the 
ielivery  of  statement  of  defence— that,  I  think,  is  indicated 
in  the  two  vs^ety  cittHl — or  before  tlvc  time  in  which  the 
^tatenjent  of  defence  miglit  be  deUvered  if  he  were  to  de- 
liver his  statement  of  claim  within  the  3  months;  but  the 
lime  that  1  have  mentioned,  it  seems  to  me,  is  the  shortest 
time  to  whicli  he  can  be  limited,  freed  from  all  obligatioti 
'  to  shew^  that  tlie  delay  is  jujaitiliable  under  the  special  eir- 
c  umstAnces  of  the  case :  "  24  Q.  B.  D.  at  p.  507. 

If  I  am  rigltt,  there  i&  and  can  he  no  defence  to  this 

action,  and  the  motion  must  prevail Jones  v. 

Stone,  [1894]  A,  C.  122,  cited  by  Mr  MacKelcan,  is  not 
in  point.  In  that  case,  as  is  pointed  out  by  Lord  Hak- 
im ry  at  p.  124,  there  were  *'  very  serious  questions  of 
fact  in  debate  which  never  ought  to  have  been  determined 
n  a  suinman*  manner  under  Order  XI V." 

Jacobs  Y,  Booth's  DistiUer^^  Co,,  50  W.  E.  49,  SB 
L,  T,  R,  202,  lays  down  the  proper  principles  authori- 
tatively. Where,  assuming  all  the  fmis  in  favour  of  the 
iefendantSj  they  do  not  amount  to  a  defence  at  law%  then 
md  only  then  an  order  should  be  made  for  judjrment  under 
his  Bule.    Such  is  the  case  here. 

The  appeal  will  he  allowed  and  judgment  entered  for 
(lain tiffs  with  costs  hero  and  below. 


tiDUEhU  X  ApBiL  8tii,  1907. 

CHAMBERS. 

E   EERINGTON  v.  COURT  DOUGLAS   NO.  27  CAN- 
ADIAN ORDER  OF  F0RP:STERS. 

itimnri  Conrt  —  JurisdieHon  —  Adion  against  BetiefH  So^ 
riety — [)om^^<fir  Fnrntn — Error  hi  Fhulhtfj  of  Jitd^p  in 
/  n  feria  r   C  mi  rf — E  rro  r   (ri  v  i  n  fj  Jv  r  i^dirlian . 

^Fotion  by  defendant?^  for  prohibition  to  the  Mh  Division 
->nrt  in  the  county  of  Huron. 

W.  Froudfoot,  Tv.  C.  for  flcfcuflants. 
Iln^h   Morrison.  Luck  now,  for  pltiintift 
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KiDDELL,  J.: — The  affidavit  iiled  on  behalf  of  defend- 
ants .  .  .  sets  out  that  defendants  at  the  trial  did  "  decline  to 
enter  into  any  defence  or  give  any  evidence  as  to  the  merits 
of  the  case,  on  the  ground  that  the  plaintiff  had  not  ad- 
duced or  attempted  to  adduce  any  evidence  that  he  had  taken 
the  various  appeals  to  the  domestic  foruin  provided  for  by 
.  .  .  clause  70  of  .  .  .  constitution,  and  asked  for  a  non- 
suit on  the  ground  that  jurisdiction  in  the  ...  Di- 
vision Court  had  not  been  established.'^ 

It  was  argued  before  me: — 

1.  That  unless  and  until  all  the  appeals  provided  by  the 
domestic  forum  should  be  exhausted,  the  Division  Court 
had  no  jurisdiction. 

2.  That  the  County  Court  Judge  had  erred  in  finding 
that  the  plaintiff  "  had  exhausted  every  possible  means  of 
redress  in  the  domestic  f  omm/' 

3.  That  by  such  error  he  had  given  himself  jurisdiction, 
which  otherwise  he  would  not  have  had. 

For  the  first  proposition  were  cited  Zilliax  v.  Independ- 
ent Order  of  Foresters,  13  0.  L.  R.  155,  8  0.  W.  R.  031,  and 
cases  referred  to  therein.  But  I  did  not  in  that  case  intend 
to  decide,  and  I  do  not  think  I  did  decide,  that  the  Court 
has  no  jurisdiction  to  consider  and  dispose  of  an  action 
such  as  this  until  the  domestic  remedies  are  exhausted,  but 
simply  that  the  Court  would  not  entertain  such  action: 
Essery  v.  Court  Pride  of  the  Dominion,  2  O.  R.  596,  at  p. 
606,  per  Boyd,  C;  Field  v.  Coiirt  Hope  of  Ancient  Order 
of  Foresters^  26  Gr.  467,  at  p.  475,  per  Blake,  V.-C. 

But,  even  though  the  effect  of  these  cases  is  as  con- 
tended, defendants  are  not  advanced.  The  subject  matter 
of  the  litigation  is  within  the  jurisdiction  of  the  Division 
Court,  and,  such  being  the  case,  the  Judge  below  "  may 
.  .  .  mifcidecide  the  law  as  freely  and  with  as  high  an 
immunity  from  correction  except  upon  appeal  as  any  other 
Judge:''  In  re  Long  Point  Co.  v.  Anderson,  18  A.  R.  401, 
at  p.  408,  per  Osier,  J.A. 

The  question  to  be  decided  by  the  Judge  wa^  not 
whether  the  jurisdiction  of  his  Court  was  ousted,  and  he 
must  leave  the  determination  of  the  matter  at  issue  to  the 
County  Court  or  High  Court:  but  whether  such  an  alleged 
cause  of  action  gave  the  plaintiff  any  rights  at  all;  the 
question  was  not  "  In  which  Court  is  the  action  to  be 
brought?"  but  "Can  such  an  action  succeed  in  law?''  And 
there  I  have  no  more  right  to  dictate  to  the  learned  Judge 
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than  ho  has  to  dictate  to  me — he  is  master  in  his  own 
house. 

Upon  the  second  point  taken,  I  do  not  think  that  this 
Court  ha5  any  right  to  inquire  into  the  correctness  of  the 
findino:.  If  the  Judge  is  wrong  (and  I  am  not  suggesting 
that  he  is  wrong),  his  finding  cannot  be  interfered  with, 
tfiie  proceeding  not  being  an  appeal. 

My  conehision  is  that  the  Judge  has  not  given  himself 
I'uri^ lotion  h\'  any  error — ^but  that  any  mistake  he  may  have 
made  is  made  in  a  matter  within  his  jurisdiction  to  try. 

All  the  cases  will  be  found  in  the  arguments  in  In  re 
tiong  Point  Co.  v.  Anderson  and  Re  Township  of  Amelias- 
hnrvr  V.  Pitcher,  8  0.  W.  R.  915,  and  in  Bicknell  &  Seager's 
nivi^ion  Courts  Act,  ed.  of  1900,  pp.  63,  QQ. 

The  motion  will  be  dismissed  with  costs. 


!Jaht\vku.ut,  Master.  April  9th,  1907. 

chambers. 

GEEDY  V.  WABASH  R.  R.  CO. 

'tnue—Place  of  Trial  Named  in  Indors&ment  on  Writ  of 
SnmnwHS — Another  Place  Named  in  St^Uement  of  Claim — 
Motion  io  Strilce  out — ]f«.uw  of  Irregularity  by  Previous 
Motion  io  Change  Venue, 

Motion  by  defendants  to  strike  out  the  statement  of 
aim  or  to  compel  an  amendment  of  the  part  naming  St. 
homas  a^  the  place  of  trial,  Simcoe  having  been  named 
^  plaintiffs  in  the  writ  of  summons.  See  the  report  of 
former  motion,  ante  507. 

H.  E.  Rose,  for  defendants. 
J.   H_   Speiice,  for  plaintiffs. 

The  Master: — The  Simcoe  assizes  are  past;  the  St. 
miiias  iiittings  begin  on  22nd  instant. 

For  the  motion  Segsworth  v.  McKinnon,  19  P.  R.  178, 
*  relied  oil     In  answer  it  was  said  that  there  the  writ 

sunrmons  \ras  specially  indorsed,  and  therefore  a  venu'* 
>  prrtperfy  ;:^iven  in  the  writ;  but  here  the  proper  practice 
not  to  name  any  venue  in  the  writ,  and  that,  therefore, 
%  xn\^h.i  Ik-  treated  as  mere  surphisa^^e,  or,  if  this  view 
iM  not  be  sustained,  that  the  variaiu-c  in  the  statement 
r-laiTii  was  only  an  iiTCgularity,  whicli  had  been  lon.L^  since 

rnr^    rx,  o.w.  R.  NO.  14-46 
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waived  under  Rule  311,  especially  as  this  ground  had 
not  been  taken  on  the  previous  motion  to  change  the 
venue,  when  it  might  have  been  of  some  weight  as  indica- 
tive of  the  original  view  of  plaintiffs^  solicitor  that  Simeo€ 
was  the  proper  place  for  trial  of  the  action. 

Had  the  variance  been  noticed  before  delivery  of 
statement  of  defence,  there  would  have  been  no  difficulty  in 
having  the  venue  placed  at  Simcoe,  as  the  statement  of 
claim  was  clearly  irregular.  I  think  I  have  so  decided  in 
more  than  one  instance,  though  I  cannot  recall  any  reported 
case  on  the  point. 

Had  this  ground  been  taken  on  the  previous  motion, 
I  am  inclined  to  think  that  it  would  have  turned  the  scale 
in  defendants'  favour.  It  is  very  unfortunate  that  the  fact 
was  not  sooner  brought  to  the  notice  of  their  solicitor  by 
defendants.  But,  as  it  is,  I  do  not  think  plaintiffs  should 
now  be  thrown  over,  which  would  be  the  necessary  effect 
of  a  change  of  venue,  on  a  ground  which  was  open  to  de- 
fendants a  long  time  ago,  and  which  they  must  now  not 
unfairly  be  considered  to  have  waived. 

It  would  be  well  if  solicitors,  when  issuing  wTits  of  sum- 
mons, would  refrain  from  naming  any  place  of  trial,  unless 
the  writ  is  specially  i^idorsed.  The  contrary  practice  often 
leads  to  inconvenience  and  embarrassment  later  on. 

The  present  motion  cannot  prevail,  for  the  above  rea- 
sons. But,  while  I  feel  obliged  to  dismiss  it,  I  do  so  with- 
out costs. 


Cartwright,  Master.  April  9th,  1907. 

CHAMBERS. 

EIGHT  OF  WAY  MINING  CO.  v.  LA  ROSE  MINING  CO. 

Difirovery — TuspecHon  of  Defendants'  Premises — Application 
hy  PJainiiffs  before  Statement  of  Claim — Rtile^f  190S^  190S 
— - 1  djacen  t  Mines — Trespass. 

Motion  by  plaintiffs  under  Rules  1906  and  1908  for  an 
order  allowing  them  to  inspect  the  property  of  defendants 
adjacent  to  their  own. 

W.  E.  Middlcloii,  for  plaintiffs. 
J.  E.  Tloldcn,  for  defendants. 


Digitized  by 


Google 


RIGHT  OF  WAY  M!N.  €0,  r.  hA  ROflh:  }ffN.  CO,        579  * 

The  Master: — After  tlie  judgment  reported  ante  513, 
which  decided  that  tlio  ri;,^ht  of  way  through  defendants*  j 

location   never  pass* m I    to   thoin,   plain ti If g   at     once   com-  I 

menf^ed  this  action  to  restrain  defendants  from  tre&pasBing  .  .    I 

*m    the    right    of    way;    they    also  ask    damages    for   the  ' 

past  trespasses  and  an  account  of  all  ore  or  minerals 
wrongfully  removed  by  defendants  from  said  strip.  Tlie 
writ  of  summons  was  issued  on   15th   ^Farch,  and  on  the  J 

^ame  day  an  interim    injunction  was  granted,   which   has  ,         | 

^iiiee  been  continued  until  the  trial.     ... 

The  motion  is  made  before  delivery  of  statement  of 
elaira.  ...  It  wa^  stated  on  the  argument  that  de- 
fendants have  admitted  a  trespass  on  the  upper  levelj  but 
not  on  the  lower,  and  plaintiffs  desire  to  see  how  this  is^  so  ^^ 

as  to  state  their  case  ac^cording  to  the  facts.     They  also  | 

Tiish  to  ascertain  how  much  ore  has  been  removed  from  the  " 

?trip,  so  as  to  be  able  eiTeetually  to  prosecute  their  claims  I 

for  damages  if  the  judgment  already  given  is  ultimately 
unstained. 


No  cases  on  the  point  are  to  be  found  in  our  Courts,  j 

but  such  are  not  infrequent  in  British  Columbia.     These^  j 

as  well  as  the  Englii^h  cases,  are  collected  in  Martin's  Min- 
ing Cases,  vol.  1,  p.  22^^  giving  a  full  account  of  the  judg- 
ment and  orders  in  Esquimalt  and  Nanaimo  R.  W.  Co.  v. 
Xew  Vancouver  Ccml  Co.,  i\  B.  C.  K.  194.  There  the 
Court,  on  appeal,  affirmed  the  order  for  inspection  .  ,  . 
^ying:  "But  from  the  special  circumstances  of  this  case, 
re  think  this  inspection  is  warranted^  for  without  any  fault 
m  either  side  the  evidence  may  be  entirely  lost  and  de- 
trojed,  as  by  the  accidental  flooding  of  the  mine,  unless 
he  inspection  is  made  at  once." 

This  point  was  not  unfairly  emphasized  by  plaintiffs' 
ounsel.  He  pointed  out  that  by  some  similar  accident  the 
ays  and  workings  of  defendants,  on  their  own  property  as 
ell  a?^  on  that  of  plaintilTs,  might  be  so  dama^jed  and  tilled 
p  with  rubbish  and  debris  as  to  prevent  any  satisfactory' 
ride  nee  being  given  of  wluit  has  been,  to  some  extent, 
!m:ttedly  taken  out  bv  defendants. 

Against  the  motion  counsel  cited  the  following  cases: 
arlow  V.  Bailey,  18  W.  E.  783;  Bartley  v.  Kynoch,  K  R. 
t  Eq,    90;  Mayor  of  Bradford  v.  Ferraud.  SO  L.  T,  N.  S. 
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497,     None  of  these  cases,  however,  deals  with  ininos.,  so 
that  they  scarcely  seem  to  be  in  point. 

Attention  was  also  drawn  to  the  difference  between  the 
British  Columbia  Rule  514,  which  is  identical  with  English 
Rule  659,  and  our  Rule  1096.  But,  on  consideration,  I  am 
not  able  to  say  that  our  Rule  has  a  more  restricted  appli- 
cation than  the  British  Columbia  Rule  514. 

In  the  special  circumstances  of  this  case,  I  thmii  the 
order  should  be  made.  Plaintiffs  have  a  judgment  in  their 
favour.  Defendants  admit  having  trespassed  on  one  level 
and  having  removed  ore,  as  they  thought  they  were  entitled 
to  do.  They  do  not  admit  or  deny  trespassing  at  the  lower 
level,  and  plaintiffs  are  entitled  to  see  how  that  is,  as  it  may 
be  necessary  to  the  relief  to  which  they  are  now  prima  facie 
entitled. 

The  order  will  be  similar  to  that  to  be  found  at  p.  226 
of  Martinis  ^Mining  Cases,  so  far  as  applicable  or  necessary. 
The  costs  will  be  in  the  cause.     .     .     . 


Mabee,  J.  April  9th,  1907. 

CHAMBERS. 

WADE   V.   ELLIOTT. 

Venue — Motion  to  Change  —  Preponderance  of  Convenience — 
Witfiesses — Expense — Terms. 

Appeal  by  defendant  Elliott  from  an  order  of  Master 
in  Chambers  refusing  to  change  venue  from  Toronto  to 
Cobourg. 

J.  H.  Spence,  for  appellant. 

A.  C.  McMaster,  for  plaintiff. 

Mabee,  J.,  dismissed  the  appeal  with  costs. 
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April  9th,  1907. 

DIVISIONAL  COURT. 

TCHELL  V.  COLONIAL  INVESTMENT  AND  LOAN 

CO. 

rtga^e — Building  Society — Terminating  Shares — Payment 
— Interest  —  Amount  Necessary  to  Discharge  Mortgage — 
Accelerated  Payments. 

Appeal  by  plaintiff  from  judgment  of  Magee,  J.,  ante 
),  dismissing  action. 

John  MacGregor,  for  plaintiff. 

A.  McLean  Macdonell,  for  defendants. 

The  Court  (Meredith,  C.J.,  MacMahon,  J.,  Teetzel, 
,  dismissed  the  appeal  with  costs. 


April  9th,  1907. 


divisional  court 


ANDERSON  v.  EOSS. 

enant — Restraint  of  Trade — Termination  of  Partnership — 
Covenant  not  to  Carry  on  Similar  Business — Carrying  on 
Business  as  Agent  or  Manager  for  Another. 

Appeal  by  defendant  from  judgment  of  ^Iabee,  J.,  8 
W.  R.  691,  dismissing  the  defendant's  counterclaim  to 
over  damages  for  an  alleged  breach  of  a  covenant  of 
intiff  contained  in  articles  of  co-partnership  between  her 
1  defendant. 

The  appeal  was  heard  by  Meredith,  C.J.,  Magee,  J., 
ute,  J. 

H.  Cassels,  K.C.,  and  R.  S.  Cassels,  for  defendant. 
E.  E.  A.  Du  Vernet,  for  plaintiff. 
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Meredith,  C.J. : — The  covenant  is  in  the  following 
form:  'Trom  and  after  the  determination  of  this  partner- 
ship, the  said  Anderson  (plaintiflf)  shall  not  engage  in  or 
carry  on  or  be  interested  in,  directly  or  indirectly,  any  busi- 
ness in  the  town  of  Port  Arthur  competing  or  interfering 
with  the  business  of  the  said  Ross  (defendant),  and  the  said 
Anderson  covenants  and  agrees  that  her  husband,  the  said 
Adam  C.  Anderson,  shall  not,  after  the  determination  of 
this  partnership,  carry  on  or  engage  or  be  interested,  di- 
rectly or  indirectly,  in  any  business  in  the  town  of  Port 
Arthur  which  shall  compete  or  interfere  with  the  business 
of   the   said  Ross.*' 

The  partnership  business  was  that  of  jewellers,  and  by 
the  terms  of  the  articles  it  was  provided  that  plaintiff 
should  procure  her  husband,  Adam  C.  Anderson,  to  work  in 
the  business  and  to  devote  his  whole  time  and  attention  to 
it,  and  that  she  should  pay  him  for  so  doing  out  of  the 
salary  of  $125  a  month  which  by  another  provision  of  the 
articles  each  pisirtner  was  to  be  paid,  and  that  no  charge 
should  be  made  against  the  partnership  for  the  services  of 
the  husband. 

After  the  dissolution  of  the  partnership,  the  plaintiffs 
husband  entered  into  the  employment  of  one  D.  F.  Burke, 
as  manager  of  a  jewelry  business  belonging  to  Burke,  upon 
premises  in  Port  Arthur  situate  in  close  proximity  to  the 
shop  at  which  defendant  is  now  carrying  on  the  business 
which  had  been  carried  on  by  the  partnership. 

It  is  not  open  to  question  that  the  business  of  Burke 
is  one  which  competes  with  the  business  of  defendant. 

The  question  for  decision  is,  whether  what  has  been  done 
by  the  plaintiff's  husband  is  a  breach  of  her  agreement  with 
defendant;  in  other  words,  whether  what  the  husband  is 
doing  is  carrying  on  or  engaging  or  being  interested,  dir- 
ectly or  indirectly,  in  a  business  in  Port  Arthur  which  com- 
petes or  interferes  with  the  business  of  defendant. 

I  find  it  impossible  to  deduce  from  the  cases,  of  which 
there  are  many,  any  clear  principle  which  is  to  be  applied 
in  determining  the  meaning  of  such  a  covenant  as  that  which 
is  in  question  in  this  case,  unless  it  be  that  the  guiding 
rule  is  to  construe  it  so  as  to  carry  out  the  objects  and  in- 
tention of  the  parties,  so  far  as  the  language  of  the  covenant 
will  fairly  allow  and  no  further:  per  A.  L.  Smith,  L,J„  in 
Smith  v.Hanccx'k.  [1894]  2  Ch.  377,  at  p.  390. 
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What  then  were  the  objects  aiul  iuteution  of  tlie  parties 
in  this  case?  Manifestly  they  were,  m  far  a^^  the  acts  of 
jilaintilf^s  husband  were  concerned,  to  prevent  him  from 
uiymg  his  knowledge  and  skill  in  a  Ijusiiiesg  in  Port  Arthur 
^vhich  competed  or  interfered  with  that  carried  on  hy  de- 
iendant. 

It  is  highly  improbable,  I  think,  that  the  parties  to  the 
partnership  articles  had  not  in  mind  the  pos^sibility  of  the 
husband,  after  the  termination  of  tho  partuersiiip,  taking 
just  such  a  part  in  a  competing  business  an  he  was  under  the 
provisions  of  the  articles  to  take  in  the  partnership  busi- 
ness, and  that  they  did  not  int^^nd  that  ho  should  lie  pre- 
cluded from  doing  so. 

Then,  assuming  what  I  have  mentioned  to  huve  been  the 
object  and  intention  of  the  parties,  is  the  language  wliieh 
they  have  used  such  as  to  embrace  within  the  prohibition 
of  the  covenant  the  acts  of  the  husliand  which,  arrording 
to  tlie  contention  of  defendant,  constitute  a  breach  of  it? 


[■M 


[Reference  to  Ward  v.  Byrne,  5  M.  Jk  W.  548-  Bird  v. 
Lake,  1  H.  &  M.  338;  Allen  v.  Tiiylor,  ]S  W.  H.  888.  19  W. 
It  35,  556;  Rolfe  v.  Rolfe,  15  Sim.  8S;  iVewling  v.  Dobell, 
as  L.  J.  Ch.  Ill;  Watts  v.  Smith,  G2  L,  T,  N.  S.  453;  Smith 
1.  Hancock,  [1894]  1  Ch.  209,  2  Ch.  377;  Cade  w  Cade, 
2*>  Times  L.  R.  243.] 

I  do  not  pursue  the  inquir\  througli  the  other  eases. 
Those  to  which  I  have  referred  are  decisions  upon  or  con- 
tain expressions  of  opinion  as  to  the  nieauing  of  the  word 
"  engage ''  which  are  in  accord  with  tlir  opinion  %v]iiehj 
apart  from  authority,  I  have  formed,  wliieh  is  that,  a?^  used 
in  the  partnership  articles,  having  regard  to  the  nature  of 
the  employment  of  the  husband  of  plaint i IT  in  the  business 
>f  the  partnership,  the  covenant  of  plaintiff  is  wide  enough 
to  include  the  taking  by  the  husband  of  such  a  part  as, 
ipon  the  findings  of  my  brother  Mabec,  the  husband  took 
n  till*  business  of  Burke,  and  that  the  acts  of  the  huslmnd 
here  fore  constituted  a  breach  of  plaintiff's  covenant. 

I  adopt  the  reasoning  of  Kekewich,  J.,  in  Watts  r.  Smitli, 
i-hieh  may,  I  think,  be  well  applied  to  the  covenant  with 
rhieh  we  have  to  deal.  Paraphrasing  his  Innguage,  I  would 
ay:  "'In  this  ca;^e  T  find  that  provision  is  niatle  for  the 
ngagenient  of  plaintiff's  husband  in  the  busines?s  of  the 
firtneri^hip,  and  a  bargain  is  merle  that  ho  shall  enter  the 
prvice  of  the  partnership  for  a  certain  tiitu'  and  on  certain 
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tornip.  When  I  come  to  the  terms  of  the  bargain  and  the 
consideration  that  it  was  for  a  limited  perio<l  and  a  limited 
distance,  that  the  husband  should  not  engage  in  a  similar 
business,  I  think  it  means  that  he  should  not  go  and  do  that 
within  those  limits  which  he  until  then  was  doing  in  the 
employment  of  the  partnership,  and  that  the  covenant  is 
sufficiently  expressed  to  render  plaintiff  liable  for  a  breach 
of  the  covenant  if  her  husband  is  engaged,  that  is,  being 
occupied  at  all  events,  as  a  manager  of  it,  in  a  business  in 
Port  Arthur,  which  competes  or  interferes  with  the  business 
of  the  defendant. 

For  these  reasons,  I  would  allow  the  appeal  with  costs, 
reverse  the  judgment  of  my  brother  Mabee,  and  substitute 
for  it  a  judgment  declaring  and  adjudging  that  the  acts 
of  the  plaintiff*s  husband  of  which  defendant  complains 
constituted  a  breadi  of  plaintiff's  covenant,  directing  a  re- 
ference to  inquire  into  and  assess  the  damages  of  defendant 
for  that  breach,  and  reserving  further  directions  and  the 
costs  of  the  reference.  The  defendant  should  also  have 
the  cot>ts  of  the  counterclaim  up  to  and  including  judgment. 

Clute,  J.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

Magee,  J.,  also  concurred. 


OsLER,  J.A.  Aprii.  9th,  190T. 

C.A. — CHAMBERS. 

CROXKHITK  V.  IMPERIAL  BAXK  OF  CANADA. 

Appetil  fo  Court  of  Appeal — Leave  to  Appeal  from  Order  of 
T)  i  V  is  ionyf  /  Co  u  rl — ,  1  m  o  n  ni  in  D  isp  u  it — Spec  in  \  (*i  re  u  m  - 
stances — Justice  of  llic  Case. 

Motion  bv  ])laintiff  for  leave  to  appeal  to  the  Court  of 
Appeal  from  order  of  a  Divisional  Court,  ante  326,  revers- 
ing judgment  of  Anglin,  J.,  at  the  trial,  8  0.  W.  R.  IS, 
and  dismissing  the  action,  which  was  brought  to  recover  the 
value  of  a  vault  door  placed  l)y  defendants  upon  premises 
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sed  by  them  and  owned  by  plaintiff,  and  afterwards  re- 
ved  when  the  lease  terminated,  plaintiff  alleging  that 
lad  become  part  of  the  freehold  and  was  wrongfully  re- 
red. 

W.  E.  Middleton,  for  plaintiff. 
A,  B.  Morine,  for  defendants. 

OsLKR,  J.A. : — Leave  to  appeal  ought  not  to  be  granted. 
^  Tuhie  of  the  matter  in  controversy  is  no  more  than 
0,  and  I  cannot  see  that  there  are  any  special  reasons 
treiiting  the  case  as  an  exceptional  one  so  as  to  warrant 
jrther  appeal  under  Ontario  Judicature  Act,  sec.  76  (g). 
Tlio  fact  that  the  Divisional  Court  differed  from  the 
I  Judge  does  not  of  itself  justify  further  litigation,  and 
i\  not  satisfied  that  the  opinion  of  the  former  is  plausibly 
ng,  either  as  to  the  proper  inference  of  fact  as  to  the 
lership  of  the  door  of  the  safe  which  was  the  subject  of 
uite,  or  as  to  the  continuation  under  the  several  leases 
the  right  to  remove  it,  if  it  was  to  be  regarded  strictly 
1  trade  fixture. 

The  Justice  of  the  case,  if  I  may  use  the  expression, 
ms  to  be  wholly  with  the  defendants. 
The  motion  is  dismissed;  costs  follow. 


FtTVVRTGHT,   MASTER. 


April  IOtii,  1907. 


CHAMIJEUS. 

NICHOLSON  V.  MAHAFFY. 

a  ding — Staiem^nt  of  Chim — Non-conformity  with  Writ  of 
Summons — Additional  Chim  BelaUd  to  Original  Claim — 
Arfitm  to  Establish  Will  and  Set  asido  Deed — Claim  to  Set 
mid^  Later  Will — Embarrassment — Cross-action. 

^[otion  by  defendants  for  an  order  striking  out  part  of 
statement  of  claim.. 

fiFciys^on  Smith,  for  defendants. 
W.  E.  Middleton,  for  plaintiff. 

The  Master: — This  is  the  action  referred  to  in  the 
jimoiit  in  Ee  Hughes,  Mahaffy  v.  Nicholson,  ante  506, 
^ti^ht  by  the  defendant.^  in  that  suit. 
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The  writ  of  summons  was  indorsed  with  two  clainij?: 
(1)  to  have  it  declared  that  the  will  of  25th  April,  1903, 
was  the  last  will  of  the  testator;  and  (2)  that  the  deed  of 
28th  x\ugust,  1905,  may  be  set  aside. 

The  statement  of  claim  amplifies  tliii?,  but  does  not  ask 
any  other  or  different  relief  except  that  the  will  of  28th 
August,  1905,  may  also  be  declared  invalid.  Defendants 
move  to  have  all  reference  to  this  later  will  struck  out,  as 
being  contrary  to  Eules  137  and  288,  and  being  also  embar- 
rassing, and  as  being  already  the  subject  of  the  earlier  action 
l)etween  the  parties. 

It  was  said  in  answer  to  the  motion  that  the  statement 
of  claim  does  not  exceed  the  liberty  given  by  Rule  244. 
That  was  under  consideration  in  Muir  v.  Guinane,  6  0.  W. 
]^  383  and  844.  At  p.  845  I  said  of  Rule  244:  "That  Rule 
does  not  go  further  than  to  forbid  the  setting  up  in  the 
statement  of  claim  of  an  entirely  distinct  and  separate 
cause  of  action  from  any  mentioned  in  the  writ;  but  a  fur- 
ther claim  may  be  added,  if  it  has  a  direct  relation  to  the 
original  claim:  see  H.  &  L.,  3rd  ed.,  in  loc.''' 

An  application  of  this  principle  shews  that  the  motion 
must  fail.  Unless  the  deed  of  28th  August,  1905,  is  set 
aside,  it  is  conceded  that  it  will  be  of  little  advantage  to 
plaintiffs  to  esta})lish  the  will  of  April,  1903.  But,  as  the 
latter  will  was  executed  on  the  same  day  as  the  deed,  it  must 
necessarily  be  set  aside  if  the  deed  is  declared  to  be  invalid. 
It  therefore  appears  that  the  prayer  to  have  this  later  will 
set  aside  "  has  a  direct  relation  to  the  original  claim,''  and 
is  therefore  within  the  principle  of  Rule  244. 

In  any  case  it  cannot  l)e  said  that  defendajits  will  be  in 
any  way  embarrassed  by  its  introduction  into  this  virtually 
cross-action.  By  the  order  of  5th  March  both  actions  are 
to  be  tried  together,  and  the  whole  questions  between  the 
parties  will  be  disposed  of  at  the  same  time. 

If  defendants  think  that  the  statement  of  claim  can  be 
attacked  on  the  ground  that  the  High  Court  of  Justice  has 
no  jurisdiction  to  pass  on  the  earlier  will,  or  that  the  neces- 
sary parties  are  not  before  the  Court,  as  was  intimated  on 
the  argument,  these  objections  can  be  taken  as  matters  of 
defence  and  be  disposed  of  in  due  course. 

The  motion  is  therefore  dismissed,  with  costs   in   the 
caupc.     ... 
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CLLSDELL  v.  LOVELL.  gg^ 

April  10th,  1907. 


CHAMBERS. 


CLISDELL  V.  LOVELL. 


^,vidence  —  Motion  for  Interim  Injunction — Examination  of 
Witnesses  in  Support  of — Refusal  to  Answer  Questions — 
Relevancy — Scope  of  Inquiry — Motion  to  Compel  Answers 
— Disposition  of. 

Motion  by  plaintiflfs  to  commit  defendant  Lovell  and  H. 
.  Wright  and  Massey  Morris  for  refusal  to  answer  certain 
uestionsf  upon  their  examination/as  witnesses  upon  a  pend- 
ig  motion  for  an  interim  injunction. 

W.  N.  Tilley,  for  plaintiffs. 

W.  H.  Blake,  K.C.,  for  defendant  Lovell  and  others. 

E.  S.  Cassels,  for  defendants  Case  and  the  George  A. 
?ase  Co.  Limited. 

J.  H.  Moss,  for  H.  J.  Wright. 

RiDDELL,  J.: — .  .  .  This  action  was  begun  on  18th 
'ebruary,  1907,  by  Clisdell  and  Orpen  as  plfiintiffs,  against 
iovell,  Case,  the  George  A.  Case  Co.  Limited,  Mackenzie, 
lillar,  and  the  Dominion  Brewery  Co.  Limited,  as  defend- 
nts,  for  a  declaration  that  Lovell  is  trustee  for  each  plain- 
iff  for  one-eighth  interest  in  the  purchase  of  the  Dominion 
brewery,  an  injunction  restraining  him  from  selling  or  in- 
umbering  the  assets  without  the  consent  of  plaintiffs,  a 
leelaration  that  each  of  them  is  entitled  to  a  one-eighth 
nterest  in  any  shares  or  other  consideration  received  or  to 
>e  received  by  Lovell,  Case,  the  Case  Co.,  or  Mackenzie,  in 
espect  of  the  assets,  an  injunction  restraining  these  defen- 
lants  from  transferring,  etc.,  any  such  capital  stock  or  other 
consideration  without  the  consent  of  plaintiffs,  a  declaration 
hat  Lovell  is  trustee  for  plaintiffs  and  Millar  for  a  one- 
lalf  interest  in  the  purchase,  and  that  Lovell,  Case,  the 
^ase  Co.,  and  Mackenzie  are  trustees  for  plaintiffs  and 
^lillar  of  a  one-half  interest  in  any  shares  or  other  consid- 
eration received  or  to  be  received  by  them  or  any  of  them 
n  respect  of  the  assets,  for  an  account  of  the  profits  of 
^ovoll.  Case,  the  Case  Co.,  and  Mackenzie  in  respect  of  the 
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purchase,  aiid  for  payment  to  plaintiffs  and    Millar  of  one- 
half  thereof. 

A  notice  of  motion  was  served,  apparently  on  2nd  ^farch, 
for  an  injunction  restraining  the  Dominion  Brewery  Co. 
Limited  (the  company  formed  by  Mackenzie)  from  selling 
or  incumbering  its  assets,  etc.,  without  the  consent  of  plain- 
tiffs, and  restraining  defendants  Lovell,  Case,  the  Case  Co., 
and  Mackenzie  from  transferring,  etc.,  any  shares  or  con- 
sideration received  or  to  be  received  in  respect  of  the  sale 
of  the  brewery,  until  the  trial,  upon  the  grounds,  amongst 
others,  that  the  property  was  purchased  by  defendant  Lovell 
as  trustee  for  plaintiffs  and  others,  and  giving  notice  that 
in  support  of  such  motion  would  be  read  certain  affidavits 
and  the  evidence  of  Case,  Millar,  Lovell,  Massey  Morris, 
the  incorporating  clerks,  and  H.  J.  Wright. 

In  support  of  this  motion  an  examination  was  had  of  the 
clerks,  Case  .  .  .  Lovell,  and  Messrs.  Wright,  and  Morris. 

Upon  these  examinations  Lovell,  Wright,  and  Morris 
declined  to  answer  certain  questions,  and  this  motion  was 
made  before  me  in  Chambers,  in  effect  to  compel  answers 
to  such  questions,  and  also  to  compel  Lovell  to  make  cer- 
tain searches  to  enable  him  to  answer  questions,  and  for 
further  relief  not  necessary  here  to  mention. 

It  is  perfectly  plain  that  the  question  to  be  tried  is 
whether  Mackenzie,  when  he  was  effecting  a  purchase 
through  his  nominee  Lovell,  was  acting  for  himself  or  as 
trustee  for  Case  or  for  Case  and  the  plaintiffs.  And  no  ques- 
tions need  be  answered  which  do  not  bear  upon  that  in- 
quiry. .  .  .  There  is  at  least  a  very  strong  suspicion 
raised  that  the  whole  transaction  by  Mackenzie  was  for  the 
benefit  of  Case,  although,  as  the  evidence  stands,  it  may  be 
that  a  trust  has  not  been  made  out. 

But,  while  not  reflecting  upon  th^  course  taken  in  this 
action,  I  must  say  that  this  whole  proceeding  seems  to  be 
directed  toward  procuring  evidence  to  be  used  at  the  trial. 
rather  than  evidence  to  be  used  upon  the  motion  for  an  in- 
junction. This  is  the  more  obvious  from  the  fact  that 
when  I  suggested  to  the  counsel  for  plaintiffs  that  he  file 
a  statement  of  claim,  or  at  least  hand  me  in  a  draft  that  I 
might  see  exactly  what  he  was  claiming,  he  declined  and 
said  that  he  was  entitled  to  all  the  assistance  he  conld  get 
in  these  examinations  in  framing  his  pleadings. 

As  matters  stand  now,  the  Dominion  Co.  are  the  owner.« 
of  the  property,  and  Mackenzie  the  owner  of  the  stock — 
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and  these  are  the  only  persons  against  whom  an  injunction 
could  at  present  effectively  be  granted.  While  plaintiffs  are, 
in  case  of  necessity,  entitled  to  full  discovery  of  all  facts 
which  would  shew  them  entitled  to  the  injunction  sought, 
the  Court  will  not  allow  an  inquisitorial  examination  into 
the  business  or  business  transactions  of  any  person,  unless 
it  be  reasonably  necessary.  There  may  be  difficulty  in  ex- 
ajctly  drawing  the  line  in  some  cases ;  but  I  do  not  think  there 
will  be  much,  if  any,  difficulty  in  this  case,  if  it  be  found 
necessar}^  to  decide.  But  Mackenzie  is  said  to  be  a  man  of 
means,  and  there  is  no  suggestion  that  the  company  is  not 
a  prosperous  one.  If  defendants  will  give  an  undertaking 
on  terms  of  the  injunction  sought,  I  shall  enlarge  this  mo- 
tion to  be  brought  on  before  myself  at  any  future  time, 
upon  two  clear  days'  notice;  if  not,  I  shall  give  a  decision 
upon  the  merits.  Mackenzie  is,  I  understand,  in  England — 
therefore  I  shall  allow  defendants  3  weeks  to  make  their 
election.     In  the  meantime  I  reserve  costs. 
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Mabee,  J. 


April  10th,  1907. 


CHAMBERS. 

McDOUGALL  v.  McKIXNON. 


.Irrw/ — Ca.  Sa. — Custody  of  Bail — Discharge — Disclosv/re  of 
Judgment  Debtor's  Affairs  on  Examination — Payments  to 
Preferred  Creditors — Indigent  Debtor, 

^lotion  for  defendant's  discharge  from  custody  under  a 
ra*  sa. 

1^.  F.  Heyd,  K.C.,  for  defendant. 
Joseph  Montgomery,  for  plaintiffs. 

Mabee,  J.: — I  think,  upon  the  authority  of  People's 
Ijo&n  and  Deposit  Co.  v.  Dale,  18  P.  R.  338,  the  defendant 
is  entitled  to  the  order  asked  under  R.  S.  0.  1897  ch.  81, 
eee-  9.  He  has  submitted  to  an  exhaustive  examination, 
which  I  deem  satisfactory;  he  has  accounted  for  the  disposi- 
tion of  the  money  he  had ;  and  it  is  apparent  that  he  is  not 
tt'orth  $20.  It  is  true  that  he  disposed  of  his  small  business, 
md  paid  about  one-half  the  proceeds  to  favoured  creditors, 
ind  has  spent  the  balance  in  living  expenses,  but  I  see  in 
:his  no  reason  for  his  continuance  in  custody,  which,  tech- 
aic-ally  speaking,  he  is,  having  given  bail  pursuant  to  R.  S.  0. 
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1897  eh.  80,  sec.  20.  He  has  fully  disclosed  all  his  deaUngs 
with  his  property,  and  given  all  information  asked  for,  and 
the  fact  of  his  having  made  preferred  payments  does  not, 
upon  the  authority  of  the  Bale  case,  disentitle  him  to  the 
order  asked  for. 

The  order  may  go  discharging  him  from  custody  and  for 
cancellation  of  the  bond.     No  costs. 


lliDDELL,  J.  April  10th,  1907. 

WEEKLY  COURT. 

CARTER  V.  CANADIAX  PACIFIC  R.  W.  CO. 

Damages — Quantum — Master's  Report  —  Appeal — Absence  of 
Order  of  Reference — Order  Made  nunc  pro  tunc — Timber 
Cut  off  Lands  of  Plaintiff, 

Appeal  by  defendants  from  report  of  local  Master  at 
Barrie. 

C.  E.  Hewson,  K.C.,  for  defendants  the  Canadian  Pacific 
R.  W.  Co. 

T.  F.  Battle,  Niagara  Falls,  for  defendants  Battle,  Con- 
Ian,  and  Armstrong. 

6.  Lynch-Staunton,  K.C.,  for  plaintiff. 

RiDDELL,  J.: — This  is  an  action  against  the  Canadian 
Pacific  Railway  Company  and  their  contractors.  Battle,  Con- 
Ian,  and  Armstrong,  for  the  value  of  certain  timber,  etc., 
cut  oif  lands  of  plaintiff. 

The  parties  agreed  that  it  should  be  referred  to  the 
Master  at  Barrie  to  find  the  quantity  and  value  of  material 
cut  upon  and  of  that  cut  off  the  "right  of  way"  of  the 
Canadian  Pacific  Railway.  They  also  agreed  that  there 
might  be  an  appeal  from  his  report.  The  Master  having 
made  his  report,  an  appeal  was  taken  by  both  defendants, 
and  these  appeals  were  brought  on  bef  ora  me.  It  appeared 
that  no  order  had  been  .taken  out  referring  the  matter  to 
the  Master,  and,  following  Re  Roaf  and  Roaf,  decided  by  my 
Lord  the  Chief  Justice  of  the  King''s  Bench,  I  declined  to 
hear  the  motions.  Subsequently,  upon  consent  of  all  parties. 
I  made  an  order  nunc  pro  tunc  for  inquiry'  and  report  (as 
In  the  consent)  under  Rule  646 :  and  the  appeals  were  argued 
on  the  merits. 
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Counsel  for  defendants  the  Canadian  Pacific  Railway 
►mpany  admitted  that  he  could  not  successfully  attack  the 
idings  as  to  the  whole  amount  of  material  taken  or  the 
ice  allowed,  but  he  contended  that  the  division  of  the 
lount  between  the  "  right  of  way  *^  and  "  oflE  the  right  of 
ly ''  was  improper  and  not  warranted  by  the  evidence. 

Counsel  for  the  other  defendants  contended  that  while 
e  total  amount  of  material  might  be  right,  the  price  was 
*ong,  and  that  therefore  the  sum  found  as  the  price  "  off 
e  right  of  way  "  was  too  much. 

I  have  read  the  evidence  with  care,  and  I  agree  with, 
unsel  for  defendants  the  Canadian  Pacific  Railway  Com- 
iny,  that  no  fault  can  be  found  with  either  the  total 
nount  or  the  total  price.  As  to  the  division  made  by  the 
aster,  I  invited  counsel  for  the  railway  company  to  state 
iiat  he  thought  it  should  be,  but  he  was  not  able  to  state 
'ecisely,  contenting  himself  with  arguing  that  it  did  not 
)pear  upon  the  evidence  that  the  division  was  right.  It  is 
)parent  that  the  exact  amount  of  each  must  be  a  matter 
'.  judgment,  not  far  removed  from  guessing;  but  that  is 
hat  happens  every  day  with  juries — and  with  Judges — in 
dng  the  amount  of  damages.  I  think  there  is  ample  evi- 
?nce  here  to  justify  a  jury  or  the  Master  in  finding  the 
nounts  as  they  have  been  found;  and  I  am  unable  to  ar- 
ve  at  any  different  conclusion  as  to  which  I  can  be  certain 
lat  I  am  right :  Montreal  Gas  Co.  v.  St.  Laurent,  26  S.  C. 
.  176. 

The  appeals  will  both  be  dismissed  with  costs  to  plain- 
ff ;  defendants  will  have  no  costs  of  either  appeal. 


April  IOtfi,  1907. 


DIVISIONAL  COURT. 


CUFF  v.  FRAZEE. 


<ndence — Deposition  of  Witness  at  Former  Trial — Proof  of 
Search  for  Witness  and  Failure  to  Find  him — Absence  of 
Strict  Proof  that  Witness  ont  of  Jurisdiction — Hearsay — 
Admissibilii n  of  Evidence — Eejecfion  at  Trial — Netc  Trial 
— Master  and  Servant — Injury  to  Servant  and  Consequent 
Death — Evidence  of  Negligence — Case  for  Jury, 

Appeal  by  defendants  from  judgment  of  Anglin.  J.,  in 
avonr  of  plaintiffs,  upon  the  findings  of  a  jury,  and  alterna- 
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tive  motion  by  defendants  for  a  new  trial,  upon  the  ground 
that  the  trial  Judge  erroneously  rejected  the  evidence  given 
by  one  James  Brown  at  a  former  trial  of  the  action,  when 
tendered  by  defendants.  Tlie  action  was  brought  by  the 
widow  and  children  of  a  man  in  the  employment  of  defend- 
ants, a  cartage  and  storage  company,  to  recover  damages  for 
his  death  ])y  reason  of  the  negligence  of  defendants,  as  al- 
leged. 

W.  M.  Hall,  for  defendants. 

J.  M.  Godfrey  and  T.  X.  Phelan,  for  plaintiffs. 

The  judgment  of  the  Court  (Meredith,  C.J.,  MacMa- 
HON,  J.,  Teetzel,  J.),  was  delivered  by 

^rEREDiTH,  C.J. : — tTames  Brown*  was  examined  at  a  for- 
mer trial  as  a  witness  on  behalf  of  defendants.  He  was  not 
produced  as  a  witness  at  the  last  trial,  being,  as  defendants' 
counsel  informed  the  Court,  then  out  of  the  jurisdiction,  and 
it  was  sought  to  put  in  evidence  his  testimony  given  at  the 
last  trial,  but  my  brother  Anglin  refused  to  admit  it,  on 
the  ground  that  proper  proof  had  not  been  given  that  the 
witness  was  then  out  of  the  jurisdiction. 

The  testimony  which  defendants  adduced  to  shew  that 
Brown  was  then  out  of  the  jurisdiction  was  that  of  Lorenzo 
D.  Frazee     .     .     .     and  Oliver  Thompson     .     .     . 

According  to  the  testimony  of  Thompson,  Brown  had 
caUed  at  the  place  of  business  of  defendants  in  the  spring 
of  1906,  and  told  Thompson  that  he  was  going  to  the  "  other 
side,"  and  that  Thompson  had  not  seen  him  since;  and,  ac- 
cording to  the  testimony  of  France,  a  couple  of  weeks  before 
the  last  trial  he  had  gone  for  the  purpose  of  procuring  the 
attendance  of  Brown  to  the  place  where  he  had  been  stop- 
ping before,  the  address  having  been  given  to  him  by  Brown, 
and  that  the  persons  there  could  not  tell  what  the  addres> 
of  BrowTi  then  wa^,  except  that  he  had  gone  to  the  States- — 
they  thought  to  Cleveland.  There  was  also  some  very  gem*- 
ral  evidence  that  other  inquiries  had  been  made  by 
Frazee,  within  the  couple  of  weeks,  to  ascert.ain  the  address 
in  Cleveland  of  Bro\\Ti,  and  that  they  had  been  iinsiK- 
cessful.     .     .     . 

If,  in  order  to  the  admission  of  the  testimony,  it  was 
necessary  to  prove  that  Br.own  was  at  the  time  of  the  trial 
out  of  the  jurisdiction,  the  ruling  of  my  brother  AngWn 
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18,  in  my  opinion,  right,  because  the  rule  against  the  admis- 
on  of  hearsay  evidence  precludes  the  reception  of  such 
stimony  as  that  by  which  it  was  sought  to  establish  the 
^t.    / .    . 

j  Ki^fert-nce  to  Taylor  on  Evidence,  10th  ed.,  sec.  472,. 
*te  5,  p.  359;  Kobinson  v.  Markis,  2  M.  &  Rob.  375;  Doe  v. 
f>well,  ?  C.  &  P.  617.] 

The  right  of  defendants  to  put  in  evidence  the  testi- 
ioiiy  of  Brown  does  not  depend  upon  the  statute  1  Win. 
W  rh.  2'^,  sec.  10,  or  upon  any  similar  enactment,  but  upon 
IP  recagiiized  rule  as  to  the  reception  of  secondary  evidence 

■  oral  testimony  referred  to  in  the  following  passage  from 
aylor  on  Kvidenee,  sec.  464 :  '*  The  broad  proposition  ai^  to 
\\^  \^  .  .  .  that  such  proof  is  only  admissible  where 
le  pTodiK'tion  of  primars'  evidence  is  out  of  the  party's 
Dwer,  and,  subject  to  this,  it  may  be  stated  as  a  general 
lie  that  where  a  witness  has  given  oral  testimony  under 
itli  in  a  judicial  proceeding  in  which  the  adverse  litigant 
i^  the  power  to  cross-examine,  the  testimony  so  given 
ill,  if  the  witness  himself  be  incapable  of  being  called, 
e  admitted  in  any  subsequent  suit  between  the  same 
irties,  or  those  claiming  under  them,  if  such  suit  relate 
>  the  i§aine  subject,  or  substantially  involve  the  same  ma- 
rial  questions."  This  rule  applies  a  fortiori  where  the 
idence  taken  at  the  first  trial  is  offered  on  the  second  trial 

■  the  same  action. 

Apart  from  authority,  it  appears  to  me  that  where  the 
arty  offering  the  testimony  shews  that  after  diligent  search 
le  witnofis  cannot  be  found,  the  witness  is  incapable  of  be- 
[^  (ailed,  within  the  meaning  of  the  rule.     .     .     . 
[KcreiTiice  to  Anon.,  Godbolt  326  (ca^e  418.)] 

If  I  am  right  in  this  view,  the  answers  to  the  inquiries 
ade  by  Frazee  were  admissible  to  prove  the  unsuccessful 
ari*ii  for  the  witness  and  the  inability  of  the  defendants 
k  find  him,  and  for  that  purpose  are  not  to  be  treated  as 
t^arsny  evidence. 

The  ca^^es  upon  this  latter  point  are  numerous,  and  have 
rJH^n  wht.Tc  the  absent  witness  was  the  subscribing  witness 
*  an  instrument  the  execution  of  which  was  required  to  bo 
roved,  and  the  party  upon  whom  the  onus  of  proof  lay 
Might  to  account  for  not  calling  him.  Most  of  the  cases  an* 
ited  in  He^scoe's  Xisi  Prius.  17th  ed.,  pp.  133-4,  and  it  is 

IfOl,.  ix.  [J  W.I  .  \r.  14—47 
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not  necessary,  having  read  them,  that  I  should  say  more 
than  that  they  bear  out  the  statement  of  the  text-writer. 

The  criminal  cases  in  which  it  has  been  held  that  it 
is  no  ground  for  receiving  in  evidence  a  deposition  taken  be- 
fore the  committing  magistrate,  that  the  witness  is  a 
foreigner  and  absent  in  a  foreign  country,  have  no  appli- 
cation, for  the  rule  which  defendants  invoke  does  not  apply 
in  criminal  cases:  see  Regina  v.  Austen,  7  Cox  C.C.  55. 

The  provisions  of  the  Criminal  Code,  R.  S.  C.  1906  eh. 
146,  sec.  199,  do  not  provide  for  the  case  of  a  witness  who 
cannot  be  found,  but  the  absence  of  such  a  provision  does 
not  maJce  against  the  view  I  take,  for  it  may  well  be  that 
Parliament  did  not  deem  it  wise  that  in  criminal  cases  in- 
ability to  find  the  witness  should  be  a  ground  for  admitting 
his  evidence. 

The  obsers'ations  of  the  ('hief  Justice  of  Ontario  in 
Monro  v.  Toronto  R.  W.  Co.,  9  0.  L.  R.  299,  312,  4  0.  W.  R. 
392,  were  referred  to  in  support  of  plaintiff^s  contention  that 
the  testimony  of  Brown  was  rightly  rejected  .  .  .  "'Unless 
by  consent,  or  on  proof  of  the  death  or  absence  from  the 
jurisdiction  and  consequent  inability  to  procure  his  attend- 
ance at  the  trial,  the  depositions  of  a  witness  taken  at  the 
former  trial  could  not  be  received.^^  But  it  is  plain  that  the 
Chief  Justice  was  there  pointing  out  in  general  terms  the 
nature  of  the  rule  applicable  to  the  case  he  was  considering, 
and  was  not  called  upon  and  did  not  attempt  to  give  an 
exhaustive  statement  of  the  cases  in  which  the  depositions 
taken  at  a  former  trial  might  be  read. 

Had  my  brother  Anglings  refusal  to  receive  the  deposi- 
tion of  Brown  as  evidence  proceeded  upon  the  ground  that 
he  wsls  not  satisfied  that  it  appeared  that,  after  diligent 
inquiry  and  search.  Brown  could  not  be  found,  I  should  not 
liavo  felt  justified  in  interfering  with  his  ruling,  but,  as  that 
view  of  the  case  was  not  considered  by  my  learned  brother, 
we  have  to  deal  witli  it  upon  the  proof  given  by  defendants, 
and.  after  consideration  of  that  proof,  I  have  reached  the 
conchisian  that  it  was  sufficient  that,  after  diligent  inquiry. 
Brown  could  not  be  found,  to  entitle  defendants  to  read  his 
testimony  given  at  the  last  trial. 

Although  counsel  for  defendants,  as  I  gather  from  the 
transcript  of  the  evidence,  did  not  rest  his  claim  for  the 
admission  of  Br;nvnV  testimony  upon  the  ground  that,  after 
diligent  search,  the  witness  could  not  be  found,  oonnser-s 
faihiro  to  ])nt  forward  that  ground  in  argument  oiiirht  not. 
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I  think,  to  prccliule  defendants  from  now  relying  upon  it. 
There  is  no  reason  for  suspecting  that  defendants  were  act- 
ing in  bad  faith  or  that  they  did  not  really  desire  to  procure 
he  attendance  of  Brown  at  the  second  trial. 

The  spirit  of  recent  legislation  in  this  province  as  to  the 
node  of  proving  the  fact  on  the  existence  of  which  depends 
:he  right  to  adduce  the  evidence  of  an  absent  witness,  is 
iberal  and  in  the  direction  of  facilitating  the  means  of  proof, 
[n  this  spirit,  Kule  512  provides  that  the  testimony  taken 
mder  commission  may  be  read  "  without  any  other  proof  of 
:he  absence  from  Ontario  of  the  witness  therein  named  than 
in  affidavit  of  the  solicitor  or  agent  of  the  party  as  to  his 
)eliof  of  such  absence.'' 

We  ought,  I  think,  to  deal  with  the  application  of  de- 
'endants  to  admit  the  evidence  of  Brown  in  the  same  liberal 
ipirit. 

A  new  trial  must,  therefore,  be  directed,  unless  de- 
'endants'  counsel  is  right  in  his  contention  that  plaintiffs 
ailed  to  make  out  a  case  to  go  to  the  jury,  for  in  that  case 
he  action  should  be  dismissed. 

After  having  carefully  perused  the  evidence,  I  aip,  of 
)pinion  that  there  was  sufficient  evidence  to  go  to  the  jury, 
rhere  was  evidence  for  the  jury  that  (apart  from  the  alleged 
"ule  forbidding  it)  deceased  was  properly  upon  the  seat  of 
:he  waggon  when  it  was  being  backed  under  the  shed,  and 
hat  the  shed  was  so  constructed  that  backing  in  was  at- 
ended  with  danger  to  those  who  sat  upon  the  seat  of  it — 
[  say  nothing,  of  course,  as  to  the  weight  of  the  evidence — 
md  as  to  the  main  ground  relied  upon,  the  existence  of  a 
iile  against  persons  doing  the  work  the  deceased  was  em- 
ployed to  do,  sitting  upon  the  seat  of  the  waggon,  it  is  im- 
possible to  say  that  the  existence  of  the  rule  was  proved 
\v  practically  uncontradicted  evidence,  and,  if  it  was  not, 
my  brother  Anglin  could  not  properly  have  withdrawn 
he  case  from  the  jury. 

The  result  is  that,  in  my  opinion,  the  judgment  appealed 
roni  must  be  set  aside  and  a  new  trial  ordered,  and  I  would 
fnake  the  costs  of  the  last  trial  and  of  the  appeal  costs  in 
the  cause,  unless  otherwise  ordered  by  the  Judge  before 
«rhom  the  action  is  again  tried. 

The  necessity  for  sending  the  case  down  for  a  third  trial 
•«  to  be  deplored,  and  I  venture  to  hope  that  a  third  trial 
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may  be  avoided  by  the  parties  getting  together  and  effecting 
a  settlement  which  will  put  an  end  to  the  long  and  very 
costly  litigation  in  which  they  are  engaged. 


April  10th,  1907. 

divisional  court. 

GALLAGHER  v.  CITY  OF  TORONTO. 

Municipal    Corporations — Sewer  —  Insufficiency — Injury    to 
Property — Liability — Costs. 

Appeal  by  plaintiff  from  judgment  of  Mabee,  J.,  ante 
310,  dismissing  the  action  without  costs. 

H.  T.  Beck,  for  plaintiff. 

H.  L.  Drayton,  for  defendants. 

The  Court  (Meredith,  C.J.,  MacMahon,  J.,  Teetzel. 
J.),  dismissed  the  appeal  with  costs. 


Riddell,  J.  April  11th,  190T. 

trial, 

EFETSCH  V.  SPRY. 

Easement  —  Severance  of  Tenement — Conveyance  of  Dwelling- 
house — Implied  Right  to  Access  of  Light  and  Air — Inierfer- 
etice  with  hy  Grantor — Erection,  of  Fence — Derogation  from 
Grant — Right  to  Flow  of  Water  from  Premises  Conveyed — 
Interference  witli,  by  Fence — Injunction — Damages. 

Action  for  an  injunction  to  restrain  defendant  fn>m 
maintaining  a  fence  upon  his  premises  in  such  a  position  as 
to  interfere  with  the  access  of  light  and  air  to  the  plaintiff'- 
house  adjoining  and  to  interfere  with  the  escape  of  water 
and  melted  snow  and  ice  from  plaintiff's  premises,  and  for 
damages  for  injury  done  by  the  erection  of  the  fence. 

D.  O'Connell,  Peterborough,  and  G.  X.  Gordon,  Pet<*r- 
borough,  for  plaintiff. 

G.  Edmison,  K.C,  for  defendant. 
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KiDDELLj  J.: — Defendant  for  more  than  50  years  was 
the  owner  of  a  lot  in  Peterborough;  at  the  time  of  his  ac- 
quiring the  property  there  was  a  house  at  the  south-east 
corner^  in  which  he  afterwards  lived  for  about  20  years  him- 
stir  putting  a  small  addition  thereto;  but  otherwise  the 
house  U  the  same  now  as  when  he  bought;,  the  main  part 
of  the  hoiisu  Ijeing  more  than  60  years  old,  and  the  addition 
more  than  4U,  a  part  perhaps  having  been'  more  recently 
bwilt.  The  house  in  part  and  the  addition  chiefly  were 
lighted  froiij  the  west,  the  windows  now  existing  being  of 
the  same  size  and  in  the  same  position  as  they  always  have 
been. 

There  were  and  are  now  no  other  buildings  upon  the  lot 
Deafj  all  the  lot  west  of  the  house  being  vacant  land. 

Id  May,  1903,  defendant  made  a  conveyance  to  plain- 
tiJT  of  a  part  of  the  lot,  including  part  of  that  upon  which 
the  house  wa^  built.     The  grant  is  made  in  pursuance  of 
the  Act  respecting  Short  Forms  of  Conveyance.     A  dispute 
having  arisen  as  to  the  land  conveyed,  an  action  was  brought 
hy  the  present  plaintiff  against  the  present  defendant  in 
mhirh  it  wa*?  alleged  by  the  plaintiff  that  it  was  the  inten- 
tion  to  convtn'  "  the  dwelling  house,  kitchen  and  shed,  and 
other  buildings,  premises,  and   appurtenances   thereto   be- 
Joijo:in|r;"  that  the  deed  did  not  cover  all  the  land;  and 
]>lHintiff  asked  for  a  rectification  of  the  deed  accordingly, 
sd fling  a  prayer  for  general  relief.    Defendant  pleaded  that 
the  conveyance  correctly  set  out  the  land  sold.    This  action 
WH>  tried  by  my  brother  Anglin  at  Toronto  in  April,  190G, 
lUi]  he  found  in  favour  of  plaintiff,  declaring  the  land  con- 
ipveil  hy  the  fleed  to  be  bounded  on  the  west  by  a  line  run- 
linir  vertieally  under  the  outer  margin  of  the  eave  of  the 
luiidiJig  frnni  the  north-west  corner  of  the  house  southerly 
or  a   flistanee  not  material  to  be  set  out,  and  then  in  this 
trni^ht  line  produced  southerly.     By  reason  of  the  fact  that 
hi*  orientation  of  the  house  is  not  the  same  as  that  of  the 
r*t,  but  at  a  certain  point  the  west  side  of  the  house  leans 
II  the  PSU!t,  this  western  line,  so  defined  by  the  Court,  is  at 
lu'    BO  nth   end  of  the  house  somewhat   further  from   th*^ 
iiildjn^  than  at  the  north  end.     This  line  is  distant  from 
ie  wnJ]  of  the  building  at  the  north  about  8  inches,  at  the 
mth    about  2  feet,  the  outer  margin  of  the  eave  of  the 
uiliiin^,  as  I  have  said,  running  vertically  above  the  line 
JF  *i  certain  distance,  and  then  trending  towards  the  east. 
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Defendant  in  October,  1906,  began  to  build  a  fence  along 
this  line,  taking  care  that  the  posts,  about  G  inches  in  dia- 
meter, which  he  set,  should  have  their  eastern  side  just  at 
but  not  beyond  the  boundary  declaj-ed  by  the  Court,  and, 
as  he  put  the  boards  constituting  the  fence  on  the  south 
fiide  of  the  posts,  the  whole  of  the  fence  was  upon  his  own 
land.  He  was  written  to  by  plaintiff's  solicitor  as  to  the 
effect  .such  a  fence  would  have  on  plaintiff's  property,  and 
warned  that  an  action  would  be  brought.  Tlie  fence  which 
he  was  putting  up  was  a  close  board  fence  some  7  feet  in 
height,  and  it  was  pointed  out  to  him  that  a  picket  fence 
would  be  less  expensive  and  would  produce  little  or  no  diffi- 
culty. Apparently  before  he  had  begun  to  build  the  fence 
and  while  he  was  preparing  to  do  so,  he  had  been  written 
by  the  solicitor  such  a  warning  of  the  result  of  iiis  pro- 
posed fence,  but  neither  to  this  letter,  nor  to  that  referred 
to  above,  nor  to  a  letter  written  afterwards  a^sking  him  to 
remove  the  fence,  was  there  any  attention,  paid. 

The  house  in  question  is  a  log  house,  clapboarded  over, 
and  the  additions  are  clapboarded,  the  latter  being,  it  is 
said,  about  6  feet  high.     The  whole  dwelling  is  an  humble 
one,  with  the  windows  in  the  addition  not  more  than  18 
inches  from  the  ground.     The  effect  of  the  high  close  fence 
upon  such  a  residence  may  well  be  imagined,  coming  as  it 
does  within  about  a  foot  of  the  addition  and  varying  from, 
one  foot  to  2%  feet  from  the  original  house.     The  light  is 
cut  off,  the  air  is  excluded,  and  ventilation  impaired;  the 
snow  direct  from  the  heavens  and  ice  and  snow  from  the 
roof  fall  down  in  the  narrow  lane  between  wall  and  fence, 
melt  and  run  into  the  building:  it  is  impossible  to  get  in 
through  the  narrow  space  (the  fence  posts  coming  within 
8  inches  of  the  wall  in  places)  in  order  to  clear  away  the 
snow  and  ice;  in  short,  whether,  as  is  alleged  in  the  corres- 
pondence and  not  denied,  the  fence  was  built  as  it  is  to 
retaliate  upon  plaintiff  for  his  bringing  the  former  action, 
this  is  a  choice  instance,  a  typical  specimen,  of  that  variety 
of  fence  commonly  known  as  "  spite  fence.'' 

This  action  was  brought  for  damages  and  an  injunction, 
and  tried  before  me.  .  .  .'  .  I  found  as  a  fact 
that  the  fence  produced  "a  substantial  privation  of  light, 
enough  to  render  the  occupation  of  the  house  uncomfort- 
able according  to  the  ordinary  notions  of  mankind,'*  and 
that  the  fence  was  a  nuisance.  See  Colls  v.  Home,  [1904] 
A.  C.  179;  Higgins  v.  Betts,  [1905]  2  Ch.  210.     I  als^  find 
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that  the  deprivation  of  air  by  the  fence  is  of  a  substantial 
lharacter  and  enough  to  render  the  house  uncomfortable 
ft<t'ording  to  the  ordinary  notions  of  mankind,  and  so  also 
the  effect  of  the  fence  by  keeping  in  the  accumulated  mass 
ul  snow  and  ice  and  the  water  produced  by  the  thawing  of 
ihese.  There  is  no  real  dispute  as  to  the  facts,  but  the  law 
applicable  is  strenuously  contested. 

The  claim  of  plaintiff  is  briefly  this:  I  bought  the  land, 
including  the  house  with  all  its  appurtenances;  at  the  time 
1  bought,  the  house  had  the  full  benefit  of  light  and  air 
from  the  west,  and  also  the  benefit  of  an  outlet  for  snow 
»id  ice  and  water,  so  that  these  would  not  pile  up  against 
i\e  house  and  do  damage  by  the  water  making  its  way  in 
iirough  the  windows  and  otherwise;  an  easement  passed  by 
rhe  deed;  and,  if  not,  defendant  cannot  derogate  from  his 
iwn  deed. 

Defendant  contends: — 

(1)  The  deed  of  1903  is  plain,  and  there  wa^  no  grant 
f  anything  but  the  ver}'  land  mentioned  therein,  as  ad- 
iiittedly  there  was  no  parol  agreement  or  any  agreement 
utside  of  the  conveyance,  if  indeed  that  could  make  a 
ifference. 

(2)  If  there  was  any  doubt  before,  there  is  none  since 
fie  judgment  of  the  Court  in  the  former  action,  in  which 
le  rights  of  the  parties  were  declared. 

(3)  That  being  so,  defendant  is  at  liberty  to  do  as  he 
leases  upon  his  own  property. 

(4)  The  fact  that  the  fence  may  have  been  or  was  placed 
Tim  a  motive'  to  do  injury  to  plaintiff  is  immaterial. 

A.s  to  the  last  point  urged  by  defendant,  I  agree  with 
im.  "  No  use  of  property  which  would  be  legal  if  due  to 
proper  motive  can  become  illegal  because  it  is  prompted 
/  a  motive  that  is  improper  or  even  malicious:''  ^layor, 
e-,  of  Bradford  v.  Pickles,  [1895]  A.  C.  587.  ...  By 
se  law  of  England  no  action  will  lie  at  the  instance  of  a 
^ighbour  for  an  act  done  by  one  on  his  own  land  unless 
ich  act  be  attended  with  offence  or  injury  to  the  legal 
arlits  of  such  neighbour — and  improper  or  malicious  intent 

motive  is  immaterial. 

The  second  ground  taken  by  defendant  is  untenable.  The 
lole  question  in  dispute  in  the  former  action  between  the 
rties  was  the  location  on  the  ground  of  the  land  conveyed 
intended  to  be  conveyed  by  the  deed. 
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As  to  the  first  and  third  grounds,  the  effect  of  the  deed 
is  to  entitle  the  grantee  to  the  quiet  possession  of  the  landj> 
"with  their  and  every  of  their  appurtenances;"  and  the 
word  "  appurtenances  "  will  not  cover  these  quasi-easemenfe 
which  have  never  existed  or  which  have  ceased  to  exist  as 
easements  properly  so-called,  by  reason  of  unity  of  owner- 
ship: see  per  Harrison,  C.J.,  in  Harris  v.  Smith,  40  U.  C.  I 
33,  39;  Goddard  on  Easements,  3rd  ed.,  pp.  131,  132;  rf. 
(^ale  on  Easements,  7th  ed.,  p.  78;  Tudor's  L.  C.  R.  P.,  3id 
ed.,  p.  170:  although  the  question  does  not  seem  to  be  fre 
from  doubt  and  difficulty.  So  that  if  plaintiff  was  relying 
simply  upon  the  wording  of  his  deed,  a»s  interpreted  by  th? 
statute,  he  miglit  fail. 

But  the  other  ground  upon  which  he  relies  is,  I  think 
inexpugnable.  Since  ever  the  question  wa^  raised  in  England 
it  has  been  held  that  "  where  the  owner  of  two  tenements 
sells  one,  a  grant  will  be  implied  of  those  continuous  and 
c:[)ijari  lU   ea.-cments  which  during  the  unity  of  possession 
were  enjoyed  under  the  title  of  ownership.     For  instance, 
where  the  same  person  possesses  a  house,  having  the  actual 
use  and  enjoyment  of  certain  lights,  and,  also  possessing  the 
adjoining  land,  sells  the  house  to  another  person     .     .     . 
he  cannot     .     .     .     build  upon  the  adjoining  land  so  as  to 
obstruct  or  internipt  the  enjoyment  of  tlwse  lights.     The 
reason  is  founded  on  the  rule  that  a  man  cannot  derogate 
from  his  own  grant,  for  it  would  be  manifestly  unjust,  when 
a  person  had  purchased  the  house,  having  the  apparent  and 
continuous  enjoyment  of  the  lights,  that  he  should  be  de- 
]>rived   of  this  l)y  the  act   of  the   person  from  whom  he 
])urchased:"  Tudors  L.  C.  R.  P.,  3rd  ed.,  p.  173.    And  the 
same  rule  will  apply  as  to  air  sis  to  light:  Keek  v.  Pearson, 
L.  1?.  (•)  Ch.  809,  per  Mellish,  L.J.,  at  j).  813;  such  right  not 
bein^r  different  from  that  which  might  be  gained  under  the 
statute:  cf.  Gale  on  Easements,  7th  ed.,  pp.  100,  109. 

But  there  is  a  distinction  between  easements  which  are 
continuous  and  easements  which  are  used  from  time  to  time 
only.  *' There  is  a  distin-tion  between  easements  such  ai^  a 
right  (^f  way,  or  easements  used  from  tinu»  to  time,  and  ease- 
ments of  necessity  or  continuous  easements.  The  cases 
recognize  this  distinction,  and  it  is  clear  law  that  upon  a 
severance  of  tenements,  easements  used  as  of  necessit>\  or 
in  their  nature  continuous,  will  pass  by  implication  of  law, 
without  any  words  of  grant:  but  with  regard  to  eai^ements 
which  are  used  from  time  to  time  only,  they  do  not  pass 
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inileti?;  tf)*)  owner  by  appropriate  language  shews  an  intention 
that  they  should  pass*/'  Polden  v.  Ba^itard,  L.  E.  1  Q.  R 
156,  at  p.  161,  per  Erie,  C.J.,  cited  with  approval  by  Mellish, 
L.J..  in  Watts  v.  Kelson,  L.  II.  (>  Ch.  at  p.  173.  . 

\ii  rt^^ards  the  light  and  air  I  had  no  difficulty,  and  at 
i\w  trial  so  expressed  myself.  Mr.  O'Connell,  however, 
unit's  that  it  would  not  be  sufficient  to  cut  down  the  fence  to 
within  IS  inches  of  the  ground,  but  that  plaintiff  is  entitled 
bt  Imvf  a  surface  exit  for  tlie  snow  and  water  from  the 
heavens  direct  and  from  the  roof.  That  raises  a  question 
which,  BO  far  as  I  can  find,  has  not  been  decided.  If  the 
y\U^T  falling  either  in  liquid  or  crystalline  form  from  the 
nmf  luid  been  accustomed  to  be  carried  away  by  a  drain 
i*r  in  Hinie  defined  channel,  no  doubt  that  would  establish 
an  ea^^ouiiint  which  would  pass  by  implication:  Pyer  v.  Car- 
tiT,  1  H,  &  N.  916.  And  again,  if  it  were  a  case  of  deter- 
mining the  naked  rights  of  one  neighbour  to  discharge  sur- 
fafc  watf^r  ui)on  the  lands  of  another  jure  naturae,  plaintiff 
niui^t  fail:  Darby  v.  Crowland,  38  U.  C.  11  338,  343; 
Williams  V.  Richards,  23  0.  R.  651.     .     .     . 

[Reference  to  and  quotations  from  Rawstron  v.  Taylor, 
U  Ex.  369.] 

This  case  seems  to  bo  authority  for  the  converse  of  what 
i?^  under  discussion;  and  it  seems  to  me  that  if  the  right  to 
the  flfjiv  of  surface  water  to  the  granted  property  does  not 
na^?  by  implication,  neither  does  the  right  to  the  flow  of 
mrface  water  from  the  granted  premises — speaking  in  the 
ib^tract. 

Rut.  if  the  damming  back  of  the  surface  water  would 
lave  the  effect  of  interfering  with  the  reasonable  enjoyment 
>f  the  J  property  granted,  this  is  a  violation  of  the  rights  of 
h^  grantee.  The  grantor  cannot  be  permitted  to  do  any 
let  which,  e.g.,  would  cause  the  land  granted  to  be  or  be- 
*>nnt?  a  mere  water  table  (to  use  the  expression  of  Piatt,  B., 
n  Hawstron  v.  Taylor,  at  p.  383),  or  a  morass.  See  Angell 
*n  Watercourses,  6th  ed.,  sec.  166a. 

It  h,  to  my  mind,  clear  that  the  reasonable  enjoy- 
ment of  the  premises  sold  includes  the  comfortable  enjoy- 
r^ent  of  them:  and  that,  in  the  circumstances  of  this  case 
nd  the  condition  of  the  house,  involves  the  non-prevention 
f  the  natural  flow  of  the  water,  etc.,  from  the  side  of  the 
ouj^e.  Whether  this  fence  interferes  with  the  reasonable 
njoyment  of  the  remainder  of  the  lot,  does  not  appear.  If 
lo   whole  fence  be  removed,  there  will  be  no  necessitv  of 
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determining  that  matter;  if  not,  the  matter  may  require  t^ 
be  determined  on  a  motion  to  commit  for  breax:*h  of  the 
injunction  to  be  ordered. 

There  will  be  an  injunction  restraining  defendant  from 
continuing  the  fence  erected  by  him  in  such  a  way  as  to 
interfere  with  the  comfortable  and  reasonable  enjoyment  of 
the  premises  conveyed;  an  order  that  he  forthwith  remove 
the  same,  or  so  much  thereof  as  interferes  with  such  en- 
joyment; defendant  will  pay  the  costs  of  the  action  on  the 
High  Court  scale,  including  the  costs  of  examination  and 
all  interlocutory  costs  which  I  have  the  power  to  dispose  of. 
At  the  trial  I  awarded  $5  for  damages  for  the  deprivation  of 
light  and  air.  I  add  to  that  $20  for  damages  till  the  trial 
caused,  through  the  wrongful  act  of  defendant,  by  snow  and 
ice;  defendant  will  pay  $2*5  in  all  as  damages.  I  do  not 
grant  a  stay. 

It  is  to  be  hoped  for  his  own  sake  that  defendant  will 
remove  the  fence  entirely  and  not  run  the  risk  of  its  being 
found  that  such  part  of  the  fence  he  may  think  he  is  at 
liberty  to  leave  standing,  and  so  does  leave  standing,  does  in 
fact  interfere  with  the  reasonable  enjoyment  by  plaintiff  of 
the  property  conveyed. 


KiDDELL,  J.  April  11th,  1907. 

TRIAL. 

WATKINS  V.  TORONTO  R.  W.  CO. 

Street  Railways — Injury  to  Person  Attempting  to  Get  on  Car 
and  Consequent  Death — Negligence — Findings  of  Jury — 
Contributory  Negligence — Ultimate  Negligence — Dismissal 
of  Action, 

Action  by  the  father  of  William  E.  Watkins,  a  lad  of 
15,  who  lost  his  life  in  October,  1906,  by  reason  of  the 
negligence  of  defendants,  as  alleged,  to  recover  damages  for 
the  death,  plaintiff  suing  as  administrator  of  the  estate  of 
the  deceased  and  under  the  Fatal  Accidents  Act. 

John  MacGregor  and  E.  A.  Porster,  for  plaintiff. 

J).  L.  McCarthv,  for  defendants. 
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RiDDELL,  J. : — At  the  trial  it  was  established,  and  indeed 
as  made  a  part  of  the  case  by  both  parties,  that  a  ear 
•  defendants  coming  west  on  King  street  had  stopped  at 
le  east  side  of  Sumach  street,  which  runs  at  right  angles 
>  King  street.  Apparently  the  lad  ran  up  the  east  side  of 
iimach  street,  then  turning  to  the  left  towards  the  west 
de  of  Sumach  street,  ran  across  King  street  in  front  of 
le  car.  He  then  went  east  on  the  north  side  of  the  north 
ir  track  on  King  street,  and  attempted  to  get  on  the  car. 
1  the  attempt  to  get  on,  he  fell  or  was  thrown,  and  by 
>me  means  his  body  got  under  the  car.  The  wheels  did  not 
m  over  his  body,  but  pushed  him  along  on  the  rails,  Cow- 
ng,  a  witness  for  plaintiff  at  the  trial,  for  part  of  the  time 
ragging  him  along  by  the  leg.     The  car  was  stopped,  and 

was  found  that  the  boy  had  received  wounds  of  a  painful 
ut  not  necessarily  dangerous  character.  Unfortunately, 
owever,  infection  took  place,  it  is  supposed  through  these 
ounds,  or  some  or  one  of  them;  tetanus  set  in,  and  the 
oy  died.     .     .     . 

There  were  a  number  of  charges  of  negligence  against 
efendants,  but,  after  the  evidence  of  the  engineer  called 
y  plaintiff,  the  whole  contest  was  reduced  to  a  simple  dis- 
ute.  Cowling  swore  that  the  boy  took  down  his  umbrella 
i?  he  was  crossing  in  front  of  the  car;  that  the  car  was  then 
landing;  that  the  ear  was  still  standing  after  the  boy  put 
is  feet  on  the  steps  and  tried  to  get  on;  that  then  the 
ar  gave  a  quick  jerk  as  the  boy  was  in  the  act  of  trying  to 
et  on;  and  that  this  threw  him  down.  On  the  other  hand, 
Ke  great  mass  of  evidence  was  to  the  effect  that  the  car 
■as  moving  when  the  boy  ran  in  front  of  it,  and  that  it  was 
loving  still  faster  when  the  boy  tried  to  get  on. 

There  was  no  pretence  that  anything  could  have  been 
one  by  defendants  after  the  attempt  of  the  lad  to  get  on 
rhich  would  or  could  have  prevented  the  accident— the 
ase  of  plaintiff  being  that  the  motorman  was  not  keeping 

look-out;  that  he  did  not  see  the  lad  taking  down  his  um- 
rella  or  trying  to  get  on  the  car;  that,  the  car  standinor 
till  as  has  been  said,  the  motorman  gave  a  quick  jerk  to  the 
ai,  and  so  the  accident  happened. 

I  asked  the  jury  whether  the  casualty  was  a  mere  acci- 
lent  or  due  to  negligence,  and,  if  due  to  negligence,  the 
negligence  of  whom,  and  what  such  negligence  was,  warn- 
n^  them  at  the  same  time  that  they  must  set  out  every  act 
>f  negligence  which  caused  or  assisted  in  causing  the  casu- 
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alty,  as  they  would  be  held  to  negative  all  negligence  except 
what  they  expressly  found. 

The  jury  found  that  the  death  was  due  to  the  negligence 
of  both  the  boy  and  defendants — of  the  boy  in  attempting 
to  get  on  the  car  while  in  motion,  and  of  defendants  in  that 
the  motorman  turned  on  power  too  quickly  on  wet  rails  and 
did  not  keep  a  proper  look-out.  They  also  found  specifi- 
cally that  the  car  was  in  motion  when  the  lad  tried  to  get 
on.  As  to  the  finding  of  negligence  on  the  part  of  the  com- 
pany, there  was  no  evidence  as  to  how  the  motorman  put 
on  the  power  or  that  he  put  it  on  too  quickly.  The  jury 
seem  to  have  got  this  idea  from  a  rule  of  defendants  read  to 
them  by  counsel  for  plaintiff.  Then  as  to  the  look-out,  the 
contention  of  plaintiff  was  that' the  motorman  did  not  see 
the  signal  to  stop  (taking  down  the  umbrella);  that  he 
should  have  done  so;  and  that  he  should  have  stopj)od  the 
car,  if  it  were  moving,  and  allowed  the  lad  to  get  on,  or. 
if  the  car  were  stopped,  he  should  not  have  started  till  the 
.  lad  did  get  on. 

1  do  not  find  any  duty  imposed  on  defendants  by  the 
Act  of  1892  to  stop  at  any  point  except  the  near  side  of 
cross  streets;  and  tliey  are  exjiressly  forbidden  to  stop  oppo- 
site cross  streets.  Therei  does  not  seem  to  be  any  duty  cast 
upon  defendants,  their  car  moving  as  this  was,  to  stop  for 
passengers  at  least  at  the  point  where  the  car  was. 

However  that  may  be,  the  negligence  found  by  the  jury 
of  the  lad  was  concurrent  and  contributory,  continuing  as 
it  (lid  up  to  the  very  latest  time  at  which  it  can  be  contended 
that  there  was  any  effective  negligence  of  defendants;  there 
ccmld  be  no  ultimate  negligence  on  the  part  of  defendants, 
in  the  sense  in  which  the  words  are  used  in  May- 
cock  V,  Wabash  R.  R.  Co.,  ante  546.  The  negligence  of  the 
lad  continued  up  to  the  moment  in  which  he  actually  tried 
to  take  hold  of  and  to  get  upon  the  car;  and  there  is  no 
pretence  that  anything  the  motonnan  could  do  then  or 
thereafter  would  have  prevented  the  accident.  It  was  for 
this  rea^son  that  T  did  not  put  the  usual  question:  '*  Xotwith- 
standing  the  negligence  of  the  lad,  could  defendants  by  the 
exercise  of  ordinary  care  have  avoided  the  accident,  and, 
if  so,  how?'^ 

What  the  jury  meant,  no  doubt,  was,  as  urged  upon  them 
by  plaintiff,  that  the  motorman  did  not  see  the  "  signal  "  as 
th(»  boy  was  crossing  in  front  of  him:  that,  if  he  had  done 
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,  he  would  have  stopped  the  car  and  allowed  the  boy  to 
t  on,  but,  as  he  did  not  see  him,  he  did  not  stop. 

Notwithstanding  the  able  argument  of  plaintiff^s  counsel, 
cannot  disregard  the  findings  of  the  jury.    The  action  will 

dismissed  with  costs. 


acMahon,  J. 


April  11th,  1907. 


TRIAL. 


JONES  V.  SHORTREED. 


ortgage — Second  Mortgagee  of  Part  of  Land  Covered  by  First 
Morffiaffp  —  Bedemption  —  Right  to  Assignment  of  First 
Morlfjage — Dower — Will — Election. 

Action  by  a  second  mortgagee  for  leave  to  redeem  the 
signee  of  the  first  mortgage  and  to  compel  an  assignment 
ereof. 

H.  H.  Strathy,  K.C.,  for  plaintiff. 

A.  E.  H.  Creswicke,  Barrie,  for  defendant. 

MacMahon,  J.: — On  1st  August,  1899,  the  late  Bartley 

Racher  and  the  plaintiff,  his  then  wife,  for  the  purpose 

barring  her  dower,  executed  a  mortgage  to  the  Huron 

trl  Erie  Loan  and  Savings  Society  for  $1,500  and  interest, 

vpfing  the  west  half  of  lot  23  in  the  5th  concession  of  the 

wni^hip  of  Medonte     .     .     .     containing  100  acres. 

There  is  a  provision  in  the  mortgage  whereby  '"  the 
ortgagee?;  may  from  time  to  time  release  portions  of  the 
iri  lands,  either  for  or  without  consideration  therefor, 
ihmit  thereby  releasing  the  remainder  of  said  lands  or 
y  of  the  covenants  or  things  contained  therein.*'  This 
zht  may  be  exercised  by  the  assignees  of  the  mortgagees. 
On  27th  September,  1900,  Bartley  D.  Racher,  in  consid- 
ation  of  $1,900,  conveyed  to  Wilbur  Russell  Daniels  and 
larles  Herbert  Daniels  the  said  west  half  of  lot  23,  except 
e  1/i  arre.^  off  the  north-west  comer  hereof  .  .  .  "sub- 
ft  to  the  mortgage  to  the  Huron  and  Erie  Loan  and  Sav- 
ers Roeiety,  the  amount  of  which  said  mortgage  is  to  be 
"liif^tofl   from  the  consideration  of  $1,900  mentioned   in 
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said  deed/'  which  the  grantees  covenanted  to  pay.  On  the 
same  day  .  .  .  W.  R.  Daniels  and  C.  H.  Daniels  exe- 
cuted a  mortgage  on  the  85  acres  so  conveyed  to  them  in 
favour  of  Bartley  D.  Eacher  for  $360. 

Bartley  D.  Eacher  died  on  13th  October,  1903,  having 
by  his  will,  dated  30th  May,  1903,  bequeathed  to  his  wife 
(plaintiff)  all  his  personal  property.  ...  He  also  be- 
queathed to  his  wife  the  mortgage  for  $350  given  by  the 
Eussells  on  the  south-west  85  acres,  and  he  devised  to  her 
the  north-west  15  acres  .  .  .  *^for  her  sole  and  only 
use  and  benefit  while  she  lives  and  remains  unmarried,  and 
when  she  dies  or  becomes  again  married  to  be  given  to  my 
son  Sidney  Eacher,  on  condition.     .     .     .'' 

The  two  Daniels  on  9th  February,  1906,  gave  a  mort- 
gage to  Enoch  McKeown  to  secure  $290,  covering  the  85 
acres,  which  mortgage  McKeown  assigned  to  plaintiff  on 
11th  May,  1906. 

Sidney  Eacher  had  reached  his  majority  before  the  death 
of  his  father. 

Plaintiff  married  her  present  husband,  George  Jones,  on 
6th  March,  1906. 

Sidney  Eacher  received  from  the  Huron  and  Elrie  Loan 
and  Savings  Society  a  notice,  dated  23rd  May,  1906,  de- 
manding payment  of  the  overdue  interest  upon  their  mort- 
gage, and  stating  that,  unless  paid,  proceedings  would  be 
taken  to  sell;  and,  in  consequence  of  this  he  on  7th  August 
wrote  to  defendant  stating  that  if  defendant  would  pnxjure 
an  assignment  to  himself  of  the  Huron  and  Erie  mortgage 
and  would  proceed  to  foreclose  the  same  on  the  85  acres,  he 
(Sidney)  "  will  pay  you,  in  addition  to  the  amount  you  dis- 
burse fcr  said  assignment,  and  interest  thereon  at  6  per 
cent,  per  annum,  and  all  costs  that  you  may  be  put  to,  the 
sum  of  $100,  my  object  being  to  get  the  15  acres  devised 
to  me  by  my  father  .  .  .  free  from  said  mortgage  smd 
to  make  the  remaining  85  acres  satisfy  the  said  mortgage." 

The  loan  company  assigned  the  Eacher  mortgage  to  de- 
fendant on  20th  August,  1906,  the  consideration  therefor 
being  $1,540.  Defendant  gave  notice  to  all  the  persons  in- 
terested of  his  intention  to  exercise  the  power  of  sale  in  the 
mortgage  unless  payment  of  the  amount  due  thereon  was 
made  within  10  days.  The  sale  was  advertised  to  take  place 
on  20th  October,  1906,  and  on  the  19th  Mr.  Boys,  the  solici- 
tor for  plaintiff,  notified  Mr.  Hewson.  the  solicitor  for  de- 
fendant, that  plaintiff,  as  second  mortgagee,  was  readv  an<l 
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willing  to  pay  the*  amount  due  for  priiidpal  and  interest  on 
the  firal  mortgage,  liut  Bha  insisted  on  getting  an  assignment 
of  the  mortgage  to  herst'lf*  Mr.  Hewson  told  Mr.  Boys  that 
the  plaintiff  was  not  entitled  to  an  assignment,  as  she  was 
only  a  second  mortgagee  of  part  of  tlio  lands,  and  that  his 
firm  .  ,  .  were  acting  as  solicitun^  not  only  for  defen- 
dantj  but  also  for  the  person  who  owned  the  15  acres,  the 
name  of  the  owner  not  being  discloseiL  Mr.  Hewson  offered 
to  givo  a  discharge  or  an  assignment  of  the  debt  cov- 
ering the  85  acres,  with  the  15  acres  freed  from  the  mort- 
gage, which  Mr.  Boys  refused  to  accept. 

This  action  was  begun  on  34th  October,  1906,  and  a  few 
(lays  after  the  issue  of  the  writ  of  summons  Mr.  Boys  and 
3fr.  Ilewson  .  ,  .  met  .  -  _  when  Hewson  stated 
that  defendant  was  a  trustee  for  the  owner  of  the  15  acres. 

Plalntiil'a  rights  aa  second  mortgagee  are  confined  to  the 
85  acres-  covered  by  the  mortgage  given  by  W.  R.  Daniels 
and  t^  H.  Daniel*?,  which  wae  bequeathed  to  her,  and  to  the 
McKeown  mortgage,  also  covering  the  85  acres,  assigned  to 
her;  anrl  defendant  could  at  any  time  have  obtained  a  dis- 
charge of  the  15  aeri's  under  the  covenant  in  the  mortgage 
to  the  loan  company. 

It  iSj  I  consider^  clear  that  plaintiff  is  not  entitled  to  a 
^et^onveyanec  of  the  100  aere^j  and  if  not  entitled  to  a  re- 
conveyance, neither  is  she  entitled  to  an  assignment  of  the 
nortgage  covering  the  whole.  Plaintiff^  of  course,  had  no- 
iee  of  the  claim  of  Sidney  Kaeher. 

The  ease  is  concluded  by  Leitch  v.  Leitch,  2  0.  L.  K. 
33,  and  the  authorities  there  cited. 

1  have  not  considered  plaintiff's  right  as  dowress  to  an 
ssjgBinent,  as  1  think  the  design  of  the  testator,  as  evi- 
enced  by  his  will,  was  to  give  the  15  acres  to  his  son  Sid- 
ey  free  from  dower.  Mr.  Strathy,  while  admitting  that 
lis  limy  have  i>een  the  intention*  contended  that  plamtif! 
ad  not  made  an  election  to  take  the  bequests  under  the 
ill  a>  again:! t  her  right  to  dower.  She  *ice.epted  the  Dan- 
is  mortgage,  and  set  up  her  rights^  thereunder  as  second 
;ort^a^ee  to  maintain  the  present  actiou.  and  received  the 
ii*urauc*e  on  her  husband's  life  and  sold  the  horses,  cows, 
rtti;i5uji:-,  ami  uthvr  chijttels  on  tlu'  Tarin,  which,  I  consider, 
A.<  a  clear  eleotiun  to  take  umler  the  will. 

J*!iiintiff's  solieitor  consideied  that  the  statement  mado 
■  Mr-  Hewson  that  hi^^  tino  was  aitin^  for  the  owner  of 
o   I A   nt'Vi'^  did  nnt  indicate  that  (hHVndant  was  not  tlie 
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owner  thereof,  and  it  was  contended  that,  had  explicit  in- 
formation been  furnished  as  to  the  person  who  claimed 
to  own  the  15  acres,  tliis  action  might  not  have  been  brought, 
and  therefore  plaintiff  should  be  relieved  from  payment  of 
costs.  Plaintiif  was  claiming  under  the  will  of  her  hus- 
band, and  a  reference  to  that  would  have  snewn  who  was 
entitled  to  the  15  acres;  and,  as  the  writ  was  issued  on  24th 
October,  1906,  and  the  statement  of  claim  not  served  until 
22nd  March,  1907,  there  was  ample  time  in  which  to  obtain 
full  information  before  filing  the  claim. 
Action  dismissed  with  costs. 


Cartwright,  Master.  April  12th,  190T. 

CHAMBERS. 

PARRY  SOUXD  LUMBER  CO.  v.  FLANNER. 

Discovery — Pwdvction  of  Documents — Boohs  of  Plaintiffs — 
Postponement  of  Discovery  till  Counterclaim  Established. 

Motion  by  defendants  for  fivrther  production  by  plain- 
tiffs. 

H.  E.  Rose,  for  defendants. 
D.  L.  McCarthy,  for  plaintiffs. 

The  Master: — In  November,  1905,  plaintiffs  agreed  to 
sell  to  defendants,  at  certain  prices,  their  "  total  cut  for  the 
then  next  season.^^ 

After  this  contract  had  been  made,  plaintiffs  leased  an- 
other mill.  Defendants  by  their  counterclaim  assert  their 
right  to  the  lumber  cut  at  this  after-acquired  mill.  T]\\> 
right  is  denied  by  plaintiffs.  Defendants  wish  to  examine 
plaintiffs'  books  to  see  what  lumber  was  sawn  at  this  mill, 
and  at  what  price  it  was  sold. 

Tt  is  objected  that  this  is  premature. 

The  question  is  discussed  in  Bedell  v.  Ryckman,  5  O.  L. 
R.  (i:0,  2  0.  W.  R.  86,  148,  280,  where  the"  authorities  aro 
collected  and  reviewed.  For  the  reasons  there  jiivon,  T 
think  the  motion  fails;  and  that  defendants  are  not  entitle<l 
to  this  information  until  their  right  to  the  output   of  tho 
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mill  in  question  has  been  eetablJBhed.     The  inspeotioa  of 
plaiatiSs'  books  wili  not  throw  any  light  on  this  point;  and 
plaintiifs  ehouid  not  be  obliged  to  disclose  their  business 
icatters  until  defendants  have  a  decision  in  their  favour. 
The  costs  of  the  motion  will  be  to  plaintilfs  in  the  cause. 


EjddhlLj  J* 


April  ISth,  im7. 


CHAMBERS, 


JfORTKElLX    11U)\    AND   STEEL   CO.    v.   SOLWAY  it 

COHEN. 


m 


DiscQvery  —  JUxaminaiion  of  Officer  of  Pluinilfj  Company  — 
Relevancy  of  Qnesii mi» — Scope  of  Examuioiion — Contract 
— Financial  Standing  of  Compani/. 

Appeal  by  defendants  from  order  of  Master  in  Cham  be  rs^, 
ante  597^  in  so  far  as  it  denied  to  defendants  eertain  dis- 
covery sought  upon  the  examination  by  defend  an  tij  of  the 
president  and  general  mana^^er  of  plaintiffs. 

McGregor  Young,  for  defendants* 
X-  B.  Gaiih,  for  plaintiffs. 

KiDDELL,  J.:—.  .  .  Plaintiffs  alleged  that  a  contniet 
*»-ais  entered  into  between  them  and  defendants  for  the  t^ale 
ind  deliverv'  by  defendants  to  them  of  2,000  tons  of  t^crap 
Ton  at  prices  named;  that  defendants  delivered  ?ome  350 
tons  J  and  refused  to  deliver  the  balance;  plaintiff  ??  cluimc^l 
^^,500  damages. 

The  statement  of  defence  denies  the  contract  to  ^Al  ajul 
lelirer  2J)00  tons,  and  alleges:  (])  that  the  real  contract  was 
or  a  quantity  stored  at  plaintiffs*  works  at  Collingvvofxl  and 
ibout  200  tons  more;  (2)  that,  if  plaintiffs  undcrj^tood  the 
'ontrm-f  was  for  2,000  ton^?,  the  parties  were  not  ad  idem; 
md  (3)  that  the  contract  was  induced  by  the  fraud  of  phiin- 
iffs  in  representing  that  they  wore  able  to  pay  for  the  iron 
^  each  shipment  or  inhtalmnit  was  delivcrcfl,  when,  as  n 
a^^t,  to  their  knowledge,  they  were  unable  to  do  so,  Thi?^ 
ist  is  somt'whjit  inartistically  drawn,  but,  with  the  iissi.st- 
nc*'  of  defendant-^'  eoimscl^  1  am  able  so  to  read  the  state- 

vol..  t^,  o.wji,  NM.  14— 48-H 
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inent  of  defence.  It  is  also  set  out  that  plaintiffs  agreed 
to  pay  for  each  and  every  shipment  or  instalment  of  the  iron 
as  it  was  delivered,  and  tliat  plaintiffs  failed  to  pay  for  the 
last  instalment,  and  were  unable  to  do  so. 

Tpon  the  exa-mination  for  discovery  of  John  A.  Currie, 
an  olhcer  of  plaintiffs,  he  refused  to  answer  all  questions  re- 
lating to  the  financial  position  of  plaintiffs  and  their  ability 
to  pay  for  the  iron.    There  was  considerable  cross-firing  be- 
tween counsel  and  witness,  but  in  the  result  the  witness  re- 
fused to  give  any  information  as   to  the  financial  stand- 
ing   of    plaintiffs    when    the    contract    was    entered  into, 
though    he    says    they    could    at    that    time    pay   cash. 
The  witness    thought    it    time    enough    for  defendants  to 
raise  any  question  on  that  contract  as  to  the  ability  of 
plaintiffs  to  pay  when  they  were  in  default  in  any  payment. 
The  examiner  ruled  sustaining  the  objection  of  the  witness 
to  answer.     The  witness  further  refused  to  answer  all  ques- 
tions relating  to  the  assets  and  liabilities  of  plaintiffs  at  the 
time  of  the  delivery  of  the  last  instalment,  and  at  the  pie- 
sent  time,  contending  that  the  financial  position  of  the  com- 
pany is  irrelevant,  and  asserting  the  ability  of  plaintiffs  to 
pay  for  the  last  shipment.     These  are  not  specifically  ruled 
upon  by  the  examiner,  but  I  understand  the  examiner  to 
have  niled  that  no  questions  relating  to  the  assets  and  lia- 
bilities— the  financial  position — of  plaintiffs,  need  be  an- 
swered.    It  would  have  been  much  better  and  more  regular 
liad  the  questions  been  put  categorically,  followed  by  a  cate- 
gorical refusal  to  answer  and  a  clear  ruling.     But  sufficient 
appears  from  the  examination  and  the  argument  before  me 
to  shew  what  the  real  contentions  of  the  parties  are  in  re- 
spect to  the  examination. 

Plaintiffs  contend  that  no  inquiry  can  be  prosecuted  into 
their  financial  standing  at  any  time,  that  such  an  inquiry 
iv*5  irrelevant;  defendants  assert  that  the  condition  of  plain- 
tiffs at  the  time  the  contract  was  entered  into  is  material,  in 
view  of  the  alleged  representation  of  their  financial  con- 
dition at  that  time;  at  the  time  of  the  last  delivery,  as  evi- 
dence of  their  previous  condition;  and  at  the  present  time, 
to  justify  them  in  refusing  to  deliver  unless  for  cash. 

A  motion  was  made  before  the  Master  in  Chambers  for 
an  order  compelling  the  witness  to  answer  the  question*-. 
The  Master  refused  to  make  the  order  as  regards  the  matter 
in  controversy  in  this  appeal.     .     .     . 
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I  entirely  asseut  to  Mr  Gash's  argutiient  that  only  wheve 
iiie  evidence  is  nmterial  will  the  Court  allow  an  (examination 
into  the  business  affairs  or  transact) ont^  of  any  ptT:ion  or  i-or- 
|H>rationj  and  would  follow  Bent  ley  v.  Murphy,  '2  0,  L.  li. 
<i(io.  The  question  then  m,  is  there  really  an  issvu'  upon 
^vhich  the  tinaneial  i?tanding  of  plaintiffs  would  have  a  uia- 
terial  bearing? 

As  to  tile  linaneial  standing  at  the  present  time,  1  think 
not.  The  knowledge  that  plaint  itfs  are  now  iosokent,  no 
doubt,  might  enable  defendants  to  guide  their  course  and 
demand  eash  on  delivery  in  the  future  (see  Gunn  v.  Bolekow, 
A'aughaWj  &  Co,,  L.  R.  10  Ch.  at  p.  oOl)^  or  refuse  deliver)^ 
But  that  is  not  a  question  here.  The  question  ii^  a§  to  the 
tluaDcial  standing  ut  the  time  the  contract  was  entered  into, 
\nd  the  same  remarks  apply  to  their  condition  at  the  time 
uf  the  huit  delivery.  I  do  not  think  it  is  opeji  to  defendants 
l#  inquire  into  this  so  as  to  acquire  facts  upon  which  to  , 
urgue  til  at  the  financial  position  at  an  earlier  date  must 
have  been  bad— at  least  if  an  inquiry  i.^  permitted  into  the 
I  ondition  at  s^ueh  earlier  date.  But  as  to  the  financial  con- 
dition at  the  time  the  contract  was  entered  into  the  case  is 
rliffereni, 

"  A  man  buy  in  i;  is  not  bound  ta  tell  all  his  affairs  to 
^hoee  with  whom  he  deals,  though  he  must  not  say  anything 
ivhich  amounts  to  a  misrepresentation  r"  Jatues,  L.J.,  in  Ex 
K    Whittaken  L.  K.  10  Ch.  44(5,  at  }k  44!), 

"  It  is  true  J  indeed,  that  a  party  must  not  make  any  mU- 
^ presentation,  express  or  implied:"  Mellish,  L.J,,  S.  C,  p. 
[49. 

A  contract  induced  by  a  material  misrepresentation  may 
m  rescinded,  and  surely  a  misrepresentation  of  the  finaneirfl 
tajiding  of  the  purchaser  is  a  most  material  misrepresenta- 
ion.  I  think,  therefore,  that  the  questions  relating  to  the 
nancial  standing  of  plaintiffs  at  the  time  of  the  contract 
iust  be  answered,  but  that  while  the  standing  at  the  later 
ates  might  be  evidence  to  shew  tliat  he  who  misrepresented 
he  staiidin;^  *it  the  earlier  date  did  so  with  knowledge,  still, 
B  such  knowledge  does  not  seem  U*  be  material,  and  as  the 
tanding  at  these  dates  is  not  in  issue,  no  disclosure  need 
e  made  as  to  the  standing  at  these  dates:  In  re  Eeese 
irer  Silver  Mining  Co.,  L.  E.  2  Ch.  (504;  Redgrave  v,  Hurd, 
5  Ch.  T>-  1.  But  this  inquire-  must  be  jealously  guarded, 
r  1  could  direct  the  issue  to  be  tried  first  whether  such  a 
•presentation  was  actually  and  in  fact  nui<ie,  I  should  do  so 
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— but  such  a  course  would  be  most  inconvenient  and  almost 
impracticable.  I  can,  however,  and  I  do  direct  that,  before 
any  inquiry  be  made  as  intended,  defendants  file  an  affidavit 
of  the  person  who  on  behalf  of  defendants  entered  into  the 
contract,  setting  out  the  representations  that  were  made— 
a  copy  of  this  affidavit  to  be  served  upon  plaintiffs. 

The  appeal  will  be  allowed  in  part.     Costs  in  the  cause. 


Mabee,  J.  April  12th,  1907. 

CHAMBERS. 

Re  KAY  AND  WHITE  SILVER  CO. 

Land  Titles  Act — Registration  of  Caviions — Claims  for  Com- 
pensation— Botm  Fides — Terminating  Cautions. 

Appeal  by  the  White  Silver  Company  from  an  order  of 
tlie  Master  of  Titles  at  North  Bay  allowing  two  cautions 
registered  by  the  respondent  to  stand  for  14  days,  and  direct- 
ing that,  if  evidence  of  the  commencement  of  an  action 
should  be  filed  within  that  time,  the  cautions  should  stand 
until  the  action  should  be  decided.     . 

J.  Shilton,  for  appellants. 

W.  H.  Blake,  K.C.,  for  respondent. 

Mabee,  J.: — The  Master  thought  the  respondent  was 
"  morally  entitled  to  compensation,'^  but  I  fear  the  question 
is  whether  he  had,  under  the  circumstances  disclosed,  the 
legal  right  to  tie  up  the  lands  in  question.  It  is,  of  course, 
obvious  that  nothing  should  be  said  that  may  in  any  way 
prejudice  the  rights  of  the  parties  in  the  litigation  that  may 
follow,  or  may  seem  to  prejudge  the  questions  involved,  and 
for  that  reason  I  refrain  from  either  reciting  the  facts  or 
expressing  any  opinion  upon  them. 

Sections  75  and  85  of  the  Land  Titles  Act,  R.  S.  O.  189T 
eh.  138,  confer  certain  rights  upon  persons  interested  or 
claiming  to  be  interested  in  lands,  and,  although  I  have  «^one 
over  all  the  evidence  taken  before  the  Master,  as  well  as  the 
correspondence  filed,  I  am  unable  to  bring  my  mind  to  the 
conclusion  that  the  respondent  has  brought  himself  within 
these  sections.  It  was,  of  course,  properly  contended  for 
the  n^spondent  that  the  Master  was  not  to  try  out  tl\e  rights 
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of  the  parties,  but  loerely  to  s^atisfy  himself  that  a  bona 
lide  i'laim  had  been  sworn  to  for  the  purpose  of  registration, 
such  as  the  Act -calls  for;  but,  while  this  is  so,  I  think  any 
claim  the  respondent  may  have  is  not  such  that  it  entitles 
him  to  file  these  cautions,  and  it  will  be  observed  that  in 
this  1  am  not  overruling  any  expresstjd  views  of  the  Master, 

1  think  the  appellants  were  entitled  to  an  order  termin- 
iitin^^  the  cautions  under  Rule  22,  sec.  3,  in  the  schedule  to 
the  Act,  and  that  such  order  should  now  be  made. 

The  appeal  must  be  allowed  with  costs  of  the  appellants' 
proceedings. 


M.umE,  J. 


April  12th,  1907, 


1VEEKI*Y   COUKT. 

OUELLETT^:  v.  REAUME.  ; 

Cosis — Judgment  on  Further  Direciions  —  Anwuni  in  Contro- 
rn'sif — Judgmeni;  for  Plaintiff  with  Costs— Refusal  to  Give 
Direction  as  to  Scale  of  Costs. 

Amotion  by  plaintiff  for  judgment  on  further  directions 
and  for  costs. 

J,  E.  Jones,  for  plaintiff, 

P.  E.  Hodgins,  K.C.,  for  defendant* 

Habee,  J.: — It  is  not  disputed  that  the  plaintiff  is  en- 
titled to  recover  from  defendant  the  $325  found  in  his 
favour  at  the  trial  and  the  $104.50  agreed  upon  by  counsel 
as  the  sum  that  should  be  paid  by  defendant  to  plaintiff  in 
full  of  plain tiff^s  claim  tliat  was  refcrretl  to  the  ^ta^ter,  U 
iti  said  that  these  sums  have  been  paid  to  plaintiff,  and  noth- 
mg  remains  but  to  dispose  of  the  costs  of  the  action  and 
reference,  if  any  costs  were  incurred  in  connection  with  the 
hitter.  The  trial  Judge  made  no  order  as  to  eost^  down  to 
the  trial,  and  it  was  contended  before  me  for  plaintiff  that 
he  was  entitled  to  coats  upon  the  High  Court  scale.  On  the 
other  hand,  defendant  argued  that  costs  upon  the  County 
Court  scale  only  were  taxable  to  plaintiff,  with  the  usual 
^t-off  to  defendant. 

Toi*.  IX.  o.w.B.  NO.  14—48* 
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There  is  nothing  before  me  upon  which  I  could  exercise 
any  discretion,  even  if  entitled  so  to  do,  to  prevent  the  or- 
dinary practice  of  the  Court  applying  as  to  the  costs  of  this 
action.  I  have  spoken  to  the  Chief  Justice  of  the  King's 
Bench,  who  tried  the  action,  and  he  is  of  the  opinion  that 
the  usual  rule  as  to  costs  should  be  left  to  apply.  1  am  not 
called  upon  at  this  stage  to  say  how  the  costs  should  be 
taxed — that  is  for  the  proper  <^cer.  An  order  may  go 
granting  the  costs  of  the  action  and  reference  (if  any)  as 
well  as  of  this  motion  to  plaintiflE.  If  the  taxing  officer 
errs,  of  course  either  party  has  redress. 


April  12th,  1907. 

DIVISIONAL  COURT. 

DART  v.  QUAID. 

Promissory  Note — Action  on — Holder  in  Due  Course — Fifid- 
ifigs  of  Trial  Judge — Signatures  of  Defendants  —  JTiuw- 
ledge  of  Nature  of  Document  Signed^— Evidence — Bxamina-- 
tions  of  Parties  not  Put  in  at  Trial  —  Agreemad 
Put  in  after  Close  of  Evidence  —  Admission  of  Written 
Argument  of  Counsel — Motion  for  New  Trial — BesuU  not 
Affected  by  Irregularities — Appeal. 

Appeal  by  defendants  from  judgment  of  MacMahox. 
J.,  8  0.  W.  R.  662,  in  favour  of  plaintiff  in  an  action  up*m 
a  promissory  note  for  $666  and  interest. 

W.  Proudfoot,  K.C.,  for  defendants. 

L.  J.  Reycroft,  Ridgetown,  for  plaintiff. 

The  judgment  of  the  Court  (Mulock,  C.J.,  Anglix,  J.. 
Magee,  J.),  wa«  delivered  by 

Anglin,  J.: — The  trial  Judge  found  that  plaintiff  be- 
came a  holder  of  the  note  in  due  course:  R.  S.  C.  1906  ch. 
119,  see.  56.  From  this  finding  defendants  do  not  appeal, 
and  it  is  impossible  to  conceive  that  they  could  do  so  suc- 
cessfully upon  the  evidence  before  the  Court.  The  trial 
Judge,    disbolievinjr    defendants,    further   found  that  tboy 
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signed  the  oote  in  question  knowing  its  nature  and  effect 
and  IB  tending  to  bind  themselves  as  tuakcrfs^  and  furtlu^r, 
that,  if  they  were  truthful  in  their  story  that  they  signed 
the  note  not  knowing  that  it  was  a  note,  and  believing 
that  it  was  merely  an  agreement  respecting  the  purcha^jc*  oi 
a  horse^  and  that  they  were  so  informed  by  one  Watterworth, 
agent  for  the  original  payees,  who  procured  their  signatures, 
their  negligence  in  affixing  their  signatures  without  looking 
at  or  reading  the  documents  wajs  m  gro&g  that  their  ignor- 
ance could  not  avail  them  as  a  defence  against  plaintiff. 

The  note  in  question  is  partly  in  print  imd  partly  in 
Ter\^  plain  writing.  Defendants  are  intelligent  farmers, 
admittedly  able  to  read  and  writ^,  and  their  negligence  in 
signing  such  a  document,  in  the  circumstances  to  which 
they  themselves  deposed  at  the  trial,  scarcely  admits  of 
question. 

While  the  other  findings  atand,  even  if  the  finding  which 
is  made  against  them,  because  their  testimony  is  discredited 
as  above  stated,  should  for  any  reason  be  set  aside,  the 
judgment  in  appeal  could  not  be  successfully  attacked: 
It  S.  C.  190G  ch.  ll^J,  see.  74;  Hunt^^r  v.  Walker,  L.  H.  7 
rh.  75,  84,  87;  Ewart  on  Estoppel,  pp.  104,  435;  London  v. 
Wentworth,  5  Ex,  D.  96,  104,  105;  Foster  v.  MacKinnon, 
Jj.  H.  4  C.  P,  704;  Putnam  v.  Sullivan,  4  Mass,  45,  54;  AUt> 
way  V,  Hrahi,  14  Man.  L,  K,  ^27;  Daniell  on  Negotiahle 
Jnstrnments,  5th  ed.,  p.  863, 

Bnt  it  is  urged  that  the  ease  should  be  remitted  for  a 
new  trial  because:  (a)  the  trial  Judge,  having  heard  oral 
aj^g-ument  from  counsel  for  defendantt?  at  the  trial,  received, 
by  arrangement  with  counii^el,  a  written  agreement  from 
c^ounsel  for  plaintiff,  and  procreeded  Ut  give  judgment  be- 
fon>  counsel  for  defend  an  t^t  had  sent  in  a  reply  to  such 
written  ai^uucnt;  [h)  the  trial  Judge  m  hi^  judgment  refers 
Co  certain  portions  of  the  examinations  for  discovery  of 
the  several  defendant:?  which  were  not  put  In  at  the  trial 
IS  part  of  plaintiff's  case  or  specifically  alluded  to  in  the 
^roee-esaniination  of  these  defendants  when  giving  evidence 
it  the  trial;  and  (r)  because  he  received  in  evidence,  after 
he  chme  of  the  trial,  an  agreement  referred  to  in  the  courae 
^f  the  trial,  but  not  then  produced  or  available  in  evidence, 
nd   which  counsel  for  defendants  had  not  seen. 

Tt  is  further  contended  that  to  the  note  in  question  2 
i^fiAhires  w*ere  procured  a.*^  makers,  after  it  bad  Ijcen 
igned  by  the  other  4  makers  upon  an  understanding  that 
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they  were  to  be  the  only  makers  of  the  note,  and  that  this 
is  such  a  material  alteration  as  vitiates  the  note.  The  addi- 
tion of  the  names  of  the  2  makers  to  the  note  after  it  was 
signed  by  the  other  4,  even  if  the  latter  did  not  contemplate 
that  this  should  be  done,  is  not,  in  my  opinion,  a  material 
alteration  which  would  vitiate  the  note  or  affect  the  lia- 
bility of  the  4  original  makers  upon  it.  But,  if  it  were, 
there  being  no  alteration  apparent  upon  the  note,  the  fact 
of  such  alteration,  though  material,  would  not  affect  the 
right  of  plaintiff,  as  a  holder  in  due  course,  to  sue  upon  it: 
B.  S.  C.  1906  ch.  119,  sec.  146. 

This  objection  being  thus  met  .  .  .  the  judgment 
in  appeal  must  be  sustained;  unless  the  findings  that  plain- 
tiff is  a  holder  in  due  course  and  that  defendants  were 
grossly  negligent  in  affixing  their  signatures  to  the  note  in 
question  (asuniing  in  their  favour  their  ignorance  of  its 
nature  and  contents),  can  be  successfully  attacked. 

As  to  the  first  of  these  findings,  it  is  manifest  that  in 
making  it  the  mind  of  the  trial  Judge  could  not  have  been 
in  any  wise  affected  by  a  perusal  of  the  examination  for 
discovery  of  defendants,  or  by  a  consideration  of  the  agree- 
ment put  in  after  the  trial,  to  which  plaintiff  was  not  a 
party,  and  of  the  existence  of  which  there  is  no  evidence 
that  he  was    at  any  time  aware ;  neither  do  1  find  anything 
in    Mr.    B^ycroft^s    written    argument   which    could    have 
weighed  with  the  trial  Judge  in  making  this  finding,  which 
indeed  counsel  for  defendants  did  not  attempt  to  attack, 
and  which    depends  entirely  upon  the  uncontradicted  evi- 
dence of  plaintiff  and  Mr.  Watterworth.     Upon  the  whole 
evidence,   no   other  finding  would   be   possible   than   that 
plaintiff  was  a  holder  in  due  course  of  the  note  in  question. 

Upon  the  second  finding,  namely,  that,  if  ignorant  of 
its  nature  and  contents,  defendants  were  grossly  negligent  in 
affixing  their  signatures  to  the  note,  the  case  is  precisely  the 
same.    This  finding  depends  upon  the  following  undisputed 
facts:  (a)  that  defendants  are  intelligent  men,  able  t^  read 
and  write,  and  with  a  fair  knowledge  of  business;  (b)  that 
the  note  in  question  is  a  plain,  legible  document,  comprising 
words  few  in  number  and  unmistakable  in  meaning,  owing 
.to  their  directness  and  simplicity;  (c)  that  there   was  no 
such  relation  of  confidence  or  trust  between  defendants?  and 
Watterworth  as  would  afford  any  pretence  of  justification 
for  their  reliance  upon  any  statement  of  his  as* to  the  natun* 
or  contents  of  such  a  document  to  which  thev  were  askeil 
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t"  affix  their  signature?^.  These  facts  were  established  by 
i!ie  evidence  and  the  demeanour  of  defendants  at  the  trial 
and  hy  the  internal  evidence  afforded  by  the  note  itself 
when  produced. 

The  perusal  of  the  examinations  for  discoyen^  can  haye 
had  no  effect  on  the  mind  of  the  trial  Judge  in  making  this 
finding.  Upon  the  evidence^  apart  entirely  from  that  ex- 
amination, no  other  finding  could  be  made  than  that  the 
cHmduot  of  defendants,  as  deposed  to  by  themselves  at  the 
triaU  was  grossly  negligent.  The  agreement  put  in  after 
the  trial  has  no  conceivable  bearing  upon  this  finding. 
Bat  rf  it  had,  I  ahould  not  hesitat-e  to  find,  upon  the  ma- 
ferial  before  the  Court,  that  this  agreement  was  obtained  by 
AEr.  Reycroft,  at  the  requeiat  of  tiie  trial  Judge  made  in 
presence  of  counsel  for  defendants,  and  that  it  was  well 
understood  that  when  obtained  it  should  be  sent  to  the  trial 
Judge  precisely  in  the  manner  in  which  it  wa&  sent.  I 
Moiild  be  unable  to  find,  upon  the  material  before  us,  that 
There  was  any  understanding  that  the  agreement  itself 
should  be  shewn  or  a  copy  of  it  sent  to  counsel  for  defend- 
ants- But  the  fact  that  the  perusal  and  consideration  of 
this  document  cannot  possibly  have  had  any  effect  upon  the 
finding  now  under  discussion  is  a  conclusive  aJiswer  t*^  the 
appeal  upon  this  ground. 

In  his  written  argument,  which  1  have  carefully  ex- 
amined, counsel  for  plaintiff  dwells  upon  the  legal  effect  of 
the  negligence  of  defendants  in  signing  the  note  and  the 
evidence  upon  which  the  finding  of  their  negligence  rests, 
.  .  .  Counsel  for  defendants  ])resented  his  argument  on 
their  ht^half  orally  at  the  cnnolusioii  of  the  evidence  on 
f?th  October,  and  it  was  wholly  due  to  the  pressure  of  busi- 
les^  at  the  Chatliam  sittings  that  counsel  for  plaintiff  was 
aot  then  heard  in  re])ly.  Tie  sent  in  hi.^  written  argument 
>n  Hith  November,  forwarding  a  copy  at  the  samt^  time  to 
counsel  for  defendant;?.  Judgment  was  delivered  on  ^4th 
November,  This  being  a  common  kw  action,  in  which 
lefendants  adduced  evidence,  counsel  for  defendants  was 
)ropcrly  called  upon  first  to  address  the  Court,  and  counsel 
or  plaintiff  had  the  right  of  closing  the  argument  by  his 
eply:  ArehhohFs  C.  L,  Vmo.,  Uth  cd.,  p.  645;  Holmested* 
i'  Langton's  Jud,  Aetj  3rd  ed.,  p.  754,  Upon  the  conflicting 
ffidavits  filed,  it  is  impossible  to  find  that  there  wa^  any 
rran^ement  or  understanding  that  this  regular  prat^tiee 
roiild  be  departed  from.     But.  if  there  were,  and  if  counsel 
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for  defendants  had  any  reason  to  expect  that  he  would  be 
heard  by  way  of  rejoinder  to  Mr.  Reycroft's  argument  In 
reply,  we  have  now  had  the  benefit  of  all  that  Mr.  Proudfoot 
can  urge  by  way  of  rejoinder  to  that  argument,  and  it  is 
manifest  that,  not  upon  any  conflict  of  evidence,  not  be- 
cause any  witness  favourable  to  the  contention  of  defend- 
ants should  be  discredited,  but  upon  defendants'  own  version 
at  the  trial  of  their  conduct  in  connection  with  the  placing 
of  their  signatures  to  the  note  in  question,  taken  with  the 
silent  but  most  cogent  testimony  afiorded  by  the  note  itself, 
no  other  finding  is  possible  than  that  defendants  were  most 
grossly  negligent. 

Not  only  would  no  good  purpose  be  served — it  would 
be  distinctly  wrong — were  we  to  send  this  case  down  again 
for  trial,  when  it  is  so  clear  that  no  different  result  could 
follow. 

If  the  judgment  depended  at  all  upon  the  finding  that 
defendants  in  fact  knew  the  nature  and  contents  of  the 
document  which  they  signed,  a  case  might,  perhaps,  be  made 
out  for  granting  a  new  trial,  because  of  the  references  to 
the  examinations  for  discovery.  Here,  however,  it  is  beyond 
doubt  that  upon  the  two  questions  on  which  the  judgment 
against  defendants  really  rests,  the  material,  which  was 
admittedly  properly  before  the  Court,  in  the  light  of  the 
fullest  argument  by  counsel  for  defendants,  not  only  war- 
rants the  findings  made,  but  renders  them  inevitable. 
Appeal  dismissed  with  costs. 


Mabee,  J.  April  12th,  1907. 

CHAMBERS. 

TORONTO  CREAM  AND  BUTTER  CO.  v.  CROWN 
BANK  OF  CANADA. 

Secnrity  for  Costs — Ac.lion  Brought  hy  Liquidator  in  Name 
of  Company  in  Liquidation — Liability  for  Costs — Assets 
of  Company — Undertal-ing  of  Liquidator. 

Appeal  by  defendants  from  order  of  Master  in  Cham- 
bers, ante  543,  dismissinir  motion  by  defendant^  for  security 
for  costs. 

F.  Arnoldi,  K.C.,  for  defendants. 
J.  R.  Meredith,  for  plaintiffs. 
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Mabee,  J.: — The  plaintiff  company  are  being  wound  up. 
t  was  said  there  might  be  something  like  40  cents  in  the 
ollar  for  creditors.  This  action  was  brought  by  the  liqui- 
ator  under  an  order  of  the  Master  in  Ordinary.  The  pro- 
edure  taken  was  proper,  and  no  objection  is  raised  to  tlie 
orm  of  the  action.  Defendants  say  that,  the  company 
eing  insolvent  and  the  liquidator  not  being  a  party,  they 
re  entitled  to  some  protection  as  to  the  costs  of  the.  de- 
enee  in  the  event  of  the  action  failing.  They  applied  to 
he  Master  in  Chambers  for  an  order  for  security,  which 
ras  refused,  and  they  now  appeal. 

Of  course,  as  the  liquidator  is  not  a  party  to  the  action, 
Lo  order  could  be  made  against  him  personally.  The  Master 
bought,  as  there  would  probably  be  no  distribution  of  the 
state  while  the  action  was  pending,  defendants  would  be 
n  no  position  of  peril  in  the  event  of  their  succeeding  in 
heir  defence,  as  the  Court  could  see  that  they  were  pro- 
ected  out  of  the  estate.  There  is  said  to  be  some  $4,000 
low  in  hand. 

Defendants  are  not  creditors  of  the  company,  and  are 
lot  parties  in  any  way  to  the  winding-up  proceedings;  so, 
mless  they  keep  an  eye  upon  the  proceedings  for  wind- 
ng-up,  they  may  in  the  end  have  trouble  in  being  indemni- 
ied.  The  Master  gave  them  leave  to  apply  again  if  there  is 
iny  reason  for  thinking  that  any  distribution  of  the  assets 
iiight  be  made  while  the  action  is  pending.  I  see  no  good 
reason  for  leaving  defendants  in  that  position.  The  action 
s  entirely  under  the  control  of  the  Court;  it  could  not  have 
l)een  instituted  without  first  obtaining  the  Court's  authority ; 
md  the  action  should  only  be  allowed  to  proceed  upon  first 
seeing  that,  if  it  fails,  the  costs  of  defendants  will  be  pro- 
vided for. 

It  is  not  the  ordinary  case  of  ordering  security  for  costs; 
it  is  simply  the  case  of  the  Court  saying  to  its  officer,  the 
liquidator,  that  he  must  make  provision  for  the  payment 
of  defendant.«i'  costs,  if  called  upon  at  the  end  of  the  liti- 
gation. It  was  admitted  that  when  the  time  came  the  costs 
could  be  ordered  to  be  paid  out  of  the  estate  in  his  hands, 
and  1  see  no  rea^son  wliy  the  liquidator  should  not  at  this 
stage  be  directed  to  set  aside  and  retain  a  proper  sum  to 
pay  such  costs.  There  is  no  reason  why  defendants  should 
l>e  compelled  to  defend  against  an  insolvent  company,  and 
run  any  risk  as  to  their  costs  of  defence.  I  do  not  put 
tlie  case  upon  the  ;^M*ouiid   that   the  plaintiffs  an*   nominal 
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ones  and  the  action  for  the  benefit  of  the  creditors.  I  think 
the  only  way  the  action  could  proceed  ...  is  in  its 
present  form.  I  regard  it  more  as  being  a  proper  condition 
that  the  Court  should  impose  upon  its  oflScer  in  sanctioning 
the  litigation,  op  in  permitting  it  to  proceed. 

In  Re  Baden  Machinery  Co.,  12  0.  L.  R.  634,  8  0.  W.  R. 
555  .  .  .  the  liquidator  was  a  party  to  the  proceedings. 
He  had  commenced  them  in  his  own  name,  and  no  question 
of  security  for  costs  arose. 

I  think  the  liquidator  should  be  directed  to  file  in  Court 
an  undertaking  in  the  snm  of  $400,  in  the  form  appearing 
in  Hawkins  v.  Want,  9  Times  L.  R.  481,  and  that  defend- 
ants should  have  leave  to  apply  to  have  any  additional  oi 
further  undertaking  of  the  like  character,  if  the  case  justi- 
fies such  application. 

The  Master  dismissed  the  motion  with  costs.  I  would 
allow  the  appeal  with  costs  to  defendants  in  any  event,  bat 
make  the  costs  of  the  motion  before  the  Master  costs 
in  the  cause  to  the  successful  party. 
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L.   IX.  TORONTO,  APRIL  25,   1907. 


No.  15 


lLCONBRIDGE,   C.J. 


April  12th,  1907. 


WEEKLY   COURT. 


Ee  BASTEDO. 


iU — Construction — Devise — Successive  Estates  Tail — Bar — 
Mortgages  by  Tenant  in  Tail — Fee  Simph. 

Motion  by  the  administrator  of  the  estate  of  James 
istedo  for  a  summary  order  under  Eule  938,  determining 
rtain  questions  arising  under  the  will  of  Gilbert  Bastedo 
e  elder,  deceased. 

The  testator  devised  his  farm  to  his  son  David,  subject 

certain  "restrictions,  regulations,  and  donations,^^  and 
ded:  "It  is  my  express  will  and  desire  that  should  my 
a  David  Bastedo  die  without  male  issue  lawfully  begotten, 
en  after  the  marriage  or  decease  of  his  widow  that  my  son 
Ibert  Bastedo  shall  inherit  the  said  freehold  estate  in  the 
me  manner,  and  should  Gilbert  have  no  issue  as  aforesaid, 
en  to  my  son  James  and  his  issue,  subject  to  the  restric- 
ms  and  reservations  hereinbefore  mentioned.^^ 

David  died  unmarried  in  1898;  Gilbert  died  without 
!ue  in  1902;  and  James  died  in  1904,  leaving  issue. 

J.  Bicknell,  K.C.,  and  J.  W.  Elliott,  Milton,  for  the  ad- 
inistrator  of  the  estate  of  James  Bastedo. 

F.  R.  Ball,  K.C.,  for  daughters  of  testator. 

W.  T.  McMullen,  Woodstock,  for  widow  of  Gilbert  Bas- 
do  the  younger. 

W.  Davidson,  for  Bruce  Muir,  grandson  of  testator. 

M.  C.  Cameron,  for  infant  children  of  James  Bastedo. 

TOL.  IX.   O.W.B    NO.  15—49 
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Falcoistbridge,  CJ.;— I  do  not  th 
poBSlble  way  to  give  effect  to  the  wh( 
except  by  adopting  the  cantentioo  of  t 
James  Baetedo.  The  expressionB  "  ij 
and  **  as  aforesaid  '*  point  irresistibly  tc 

The  result  is  that  DaTid  took  an 
Gilbert  took  the  same  estate,  and  so  d 
James'b  estate  wa*  in  tail  general,  alt 
terial;  for  Jamei^  ha^a  made  mortgages 
entail :  Re  I.aw!or,  7  P.  R.  242. 

Bniee  Miiir  is  the  son  of  a  graiiddati 
he  would  have  no  rights  in  any  aj^pect 
5tli  ed.,  vol  1,  p.  912:  Leith's  Blackst 

The  children  of  Janiee  are,  therefc 

Coste  to  all  parties  out  of  the  esta 


Cartwright,  Master. 

CUAMBKHB. 

FLANNER  ?.  WALL^ 

J '(irttcMlars—Staieineni  of  Claim — Disc 
JJomiments—Oontrart—^D 

Motion  by  defendants  for  particuJ 
claim. 

Grayaon  Smith,  for  defendant. 
W,  E,  MiddletoT^  for  plaintiffs. 

The  Master: — The  action  is  on  i 
made  in  December^  1905.  It  is  not 
agreement  was  oral  or  in  writing*  Da: 
the  an^ourif  of  $6,250,  but  no  sufficient 
as  to  how  that  sum  is  made  up. 

The  cause  was  at  i^sue  early  in  Dea 
later  partieiilare  under  both  the  foreg 
manded.  By  letters  of  21st  January, 
7th  March,  plaintiffs^  i^olicitors  agreed 
last  letter  of  the  series  said:  "We  sha 
particulars  by  next  mail/' 

This  was  not  done.  On  11th  March 
eolidtore  wrote  a  letter  headed  *'Per8 
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^,"  still  excusing  the  delay  on  the  ground  of  press  of 
siness  and  of  waiting  for  information  from  plaintiifs 
d  ''  from  our  counsel  in  Toronto/'  Then  on  19th  March 
itntiffs'  solicitors  wrote :  "  After  consulting  with  counsel 

reference  to  your  demand  for  particulars,  we  do  not 
ink  we  should  comply  with  same/*  Thereupon  the  pre- 
at  motion  was  made  asking  for  full  particulars  as  they 
id  been  demanded  and  agreed  to  be  given  nearly  three 
>nths  ago. 

Plaintiffs  have  not  been  examined  for  discovery;  and  it 
Ls  objected  that  'this  should  have  been  done  first,  and 
at  the  present  motion  was  premature.  In  support  of  this 
ink  of  Toronto  v.  Insurance  Company  of  North  America, 
>  P.  B.  27,  was  cited. 

The  affidavit  of  defendant's  solicitor  points  out  that 
ese  particulars  were  promised  long  ago,  no  objection  being 
ade  to  them  in  any  way;  and  that,  as  plaintiffs  reside  and 
rry  on  business  in  Ohio,  it  would  be  necessary  to  have 
scovery  under  a  commission.  This  would  be  much  more 
[pensive  than  having  particulars. 

It  may  be  that  if  particulars  had  been  refused  at  first, 
jfendant  might  have  been  required  to  take  discovery, 
ot  that  the  judgment  in  Smith  v.  Boyd,  17  P.  K.  463,  in 
y  opinion  requires  that  an  examination  for  discovery 
lould  be  a  necessary  part  of  the  procedure  in  every  case 
ifore  particulars  can  be  ordered  after  the  cause  is  at  issue, 
does  not  appear  whether  plaintiffs  have  made  any  affidavit 
1  production.  If  they  have  done  so,  it  must  appear  therein 
hether  they  are  relying  or  not  on  a  written  agreement, 
he  statement  of  defence  sets  up  the  execution  by  defendant 
'  a  written  agreement,  which  he  says  was  afterwards  wrong- 
dly  altered  by  plaintiffs.  Plaintiffs  have  merely  joined 
sue  on  the  statement  of  defence,  so  that  it  is  not  shewn 

they  are  relying  on  the  agreement  allged  by  defendant, 
his  may  as  well  be  made  plain  now,  if  it  is  not  to  be  found 
I  plaintiffs*  affidavit  on  production. 

In  any  case  defendant  is  entitled  to  particulars  of  plain- 
ffs'  claim  for  damages,  shewing  how  much  is  claimed  for 
m  on  lumber  and  how  much  on  the  lath.  These  should 
B  furnished  in  10  days.  What  disposition  is  to  be  made  of 
le  other  branch  of  the  motion  for  particulars  will  depend  on 
hat  has  been  done  by  plaintiffs  as  to  an  affidavit  on  pro- 
uction.    Costs  will  be  in  the  cause. 
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Mabee,  J.  April  15th,  1907. 

CHAMBERS. 

PETEHBOROUGH  HYDEAULIC  CO.  v.  McALLISTEK. 

Third  Party  Procedure — Claim  for  Indemnity — Order  Alhw- 
ing  Third  Party  Notice  to  he  Served — Rules  209,  21S— 
Order  Directing  Trial  of  Third  Party  Issues — Provi- 
sions of. 

Appeal  by  the  Ontario  Bank  from  order  of  local  Master 
at  Peterborough  under  Eule  213,  upon  several  grounds.  A 
third  party  notice,  pursuant  to  leave  for  such  purpose, 
had  been  served  upon  the  bank,  through  their  sohcitors 
accepting  service  on  14:th  March,  and  appearance  was  duly 
entered.  The  order  in  appeal  was  made  on  4th  April,  and 
provided  for  the  manner  in  which  the  action  should  pro- 
ceed. 

A.  B.  Morine,  for  appellants. 

D.  O^Connell,  Peterborough,  for  defendants. 

P.  D.  Kerr,  Peterborough,  for  plaintiffs. 

Mabee,  J.: — It  was  contended  for  the  bank  that  the 
facts  did  not  disclose  grounds  for  bringing  them  in,  and  no 
order  should  have  been  made  at  all.     .     .     . 

The  action  is  brought  to  recover  $750,  being  one  quarters 
rent  alleged  to  be  payable  by  defendants  to  plaintiffs  under 
the  terms  of  a  lease  dated  30th  September,  1902,  for  a 
period  of  10  years,  at  a  yearly  rental  of  $3,000,  payable 
quarterly  in  advance.     The  instalment  sued  for  is  alleged 
to  have  become  payable  on  1st  January,  1907.    The  defend- 
ants obtained  leave  to  serve  the  third  party  notice  upon 
the  bank,  and  justify  their  right  to  the  third  party  pro- 
cedure,   under    the    practice,    by  reason  of  an  agreement 
entered  into  between  themselves  and  the  bank  on  Idth 
September,  1905.     The   documents   embodying   this  agree- 
ment are  produced,  and  they  shew  that  upon  that  date  tlie 
defendants  were  indebted  to  the  bank  in  the  sum  of  $69,300, 
which  they  were  unable  to  pay  in  full,  and  that  it  had  been 
agreed  that  in  consideration  of  the  payment  of  $10,000 
and  the  absolute  assignment  of  all  the  defendants'  assets 
to  the  bank,  the  latter  should  release  them  from  all  liability  : 
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that  C.  B.  McAllister,  one  of  the  defendants,  should  con- 
tinue to  carry  on  the  business  under  the  firm  name  and  be 
paid  $1,000  per  year  for  his  services,  the  business  to  be 
under  the  supervision  of  the  manager  of  the  bank  at  Peter- 
borough, to  whom  McAllister  was  to  be  accountable  for  all 
transactions,  but  the  latter  was  not  to  be  responsible  for 
my  error  of  judgment  or  for  any  losses  incurred;  and  the 
bank  agreed  "to  indemnify  the  said  company  and  the 
members  thereof  against  any  liabilities  incurred  while  the 
business  is  being  continued  in  the  company^s  name/^  In 
mother  document,  bearing  the  same  date,  containing  simi- 
ar  and  additional  recitals  to  the  one  above  referred  to,  the 
Je/endants  surrendered  to  the  bank  all  their  assets,  and 
igreed  to  "  assign  to  the  bank  their  lease  of  the  Otonabee 
riills,  as  well  as  all  claims  to  damages  which  they  have 
gainst  the  Peterborough  Hydraulic  Power  Company  ... 
jad  they  authorize  the  bank  to  bring  such  action  or  actions 
a  their  names  as  may  be  necessary  to  recover  said  damages, 
he  hank  agreeing  to  indemnify  them  in  respect  of  all  costs 
elating  to  the  same/' 

This  agreement  deals  also  with  the  payment  of  the 
10,000,  provides  also  for  other  matters,  and  contains  a  pro- 
^ion  that  the  bank  shall  forthwith  release  the  defendants 
om  all  further  liability  in  respect  of  their  indebtedness 
\  the  bank,  and  winds  up  as  follows :  "  In  the  event  of  the 
id  business  being  hereafter  carried  on  in  the  name  of 
e  said  company,  as  provided  in  the  agreement  bearing 
en  date  herewith  ...  or  in  any  similar  way,  the  bank 
reby  agrees  to  indemnify  the  said  company  and  the  indi- 
lual  members  thereof  against  any  and  all  liabilities  then 
thereby  incurred.^' 

I  >n  the  same  day  the  bank  gave  to  the  defendants  a 
leral  release  of  all  demands.  The  business  in  question 
?  the  manufacture  of  flour.  It  was  carried  on  in  the 
)nabee  mills  under  lease  from  the  plaintiffs;  it  was  said 
t  the  $10,000  was  paid  to  the  bank.  The  defendants, 
>n  the  foregoing  facts,  say  the  bank  must  indemnify 
m  against  the  rent  payable  under  the  lease  if  they  are 
tie  to  plaintiffs.  The  lease  sued  upon  is  the  one  defend- 
j  agreed  to  assign  to  the  bank. 

It  was  argued  that  all  this  was  beyond  the  bank^s  powers, 

rarionfi  provisions  of  the  Bank  Act  were  cited;  also, 

:  the  agreements  were  executed  by  the  local  manager  at 

?rborough,   and  were  not  binding  upon   the  bank.     I 
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think  I  have  nothing  to  do  with  these  questions  upon  this 
motion.  All  that  defendants  require  is  to  make  out  a  prima 
facie  question  for  trial  of  their  right  to  indemnity  from 
the  bank.  It  may,  however,  be  noted  that  the  general  re- 
lease from  the  bank  purports  to  be  signed  by  the  then 
general  manager,  and  has  the  seal  of  the  bank  attached.  I 
think  defendants  have  shewn  ample  facts  entitling  them  to 
have  this  claim  over  against  the  bank  tried,  and  I  see  no 
reason  why  it  should  not  be  disposed  of  in  this  action.  Plain- 
tiffs do  not  appeal;  the  order  is  not  objected  to  by  them; 
indeed  it  was  supported  by  Mr.  Kerr;  so  there  is  no  question 
of  inconvenience  to  them  or  delay  in  the  trial  of  the  action 
involved.     I  think  the  case  falls  well  within  Rule  209. 

The  order  in  appeal  for  directions  as  to  trial  is,  however, 
I  think,  entirely  wrong.     It  provides  that  the  bank  may 
defend  the  action  in  the  same  manner  as  if  originally  made 
a  defendant;  that  the  plaintiffs  and  defendants  should  have 
liberty  to  examine  the  bank^s  officers  for  discovery;  and  that 
"examinations  for  discovery  between  the  plaintLfib  and  de- 
fendants shall  be  considered  as  evidence  between  the  defen- 
dants and  the  third  party;"  that  "the  defendants  and  the 
third  party  may  in  their  respective  statements  of  defence 
or  subsequent  pleadings  claim  against  each  other  by  way  of 
counterclaim  oi-  otherwise,  whether  the  same  be  against  the 
plaintiffs,  the  defendants,  or  the  third  party ;*'  that  "the 
plaintiffs  may  have  judgment  in  this  action  against  the  de- 
fendants, or  either  or  both  of  them,  or  the  third  party,  or 
all  of  them,  if  the  trial  Judge  in  his  discretion  thinks  fit 
to  so  order,  and  that  all  pleadings  and  proceedings  in  this 
action  be  delivered  and  taken  with  this  end  in  view." 

It  was  said  that  the  bank  repudiated  any  desire  to  defend 
the  action,  or  to  take  part  in  the  defendants'  defence  at  the 
trial,  but  imder  this  order  the  plaintiffs  may  examine  the 
officers  of  the  bank;  they  are  required  to  claim  direct  against 
the  third  party;  and  the  latter  may  counterclaim  against  the 
plaintiffs;  the  defendants  may  examine  the  plaintiffs  and 
read  those  depositions  against  the  bank;  the  bank  officer?' 
depositions  may  be  put  in  as  evidence  at  the  trial  as  against 
the  bank,  or  the  plaintiffs,  or  by  the  plaintiffs  against  the 
defendants.  Of  course  these  provisions  cannot  be  supported. 

It  may  be  that  this  strange  and  novel  mode  of  procedure 
was  adopted  by  reason  of  the  provisions  in  the  agreement 
that  the  damages  the  defendants,  claimed  against  the  plain- 
tiffs should  be  assigned  to  the  bank ;  the  pleadings,  however. 
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ew  that  these  alleged  damages  form  the  subject  of  a 
►unterclaim  by  defendants  against  plaintiffs. 

The  first  five  clauses  of  the  order  must  be  struck  out, 
id,  instead  thereof,  provision  made  for  the  defendants 
ilivering  a  statement  of  claim  to  the  third  parties;  the  latter 
'  plead  as  they  may  be  advised ;  the  third  parties  to  be  bound 
f  any  judgment  plaintiffs  obtain  against  the  defendants  at 
le  trial;  the  issue  between  the  defendants  and  the  third 
arties  to  be  tried  separately; and,  after  the  trial  of  the  ae- 
on, unless  the  trial  Judge  otherwise  orders,  issues  between 
16  defendants  and  the  third  parties  to  be  set  down  by  defen- 
mts  for  trial  at  the  same  sittings  at  which  the  action  is 
it  down  for  trial. 

The  bank  must  have  the  costs  of  this  appeal  against  the 
efendants  in  any  event  of  the  cause;  no  costs  of  appeal  to 
16  plaintiffs. 


Iabee,  J. 


April  15th,  1907. 


WEEKLY   COURT. 

JRe  brown  and  town  of  OWEN  SOUND. 

(unicipal  Corporations — By-law  for  Closing  of  Road — Injury 
to  Lands  Adjoining — Compensation  to  Land  Owner — Ad- 
vantage from  Works  Erected  on  Portion  of  Road  Closed — 
Arbitration  —  Refusal  of  Arbitrator  to  Set  off — Appeal 
from  Award  —  Amount  Allowed  —  Laaids  Abutting  on 
Highway. 

Appeal  by  the  corporation  of  the  town  of  Owen  Sound 
rom  an  award  made  by  Hatton,  Co.  C.J.,  allowing  the  re- 
pondent  $500  damages  for  depreciation  in  value  of  her  lands, 
ccasioned  by  the  closing  of  a  road  which  gave  access  there- 
o,  and  cross-appeal  by  the  respondent  from  the  award,  seek- 
ng  to  increase  the  amount. 

F.  E.  Hodgins,  K.C.,  and  J.  W.  Frost,  Owen  Sound,  for 
he  town  corporation. 

H.  E.  Sampson,  Owen  Sound,  for  Mrs.  Brown. 

Mabee,  J. : — The  lots  in  question  front  upon  Bay  Shore 
oad,  and  Rear  street  is  at  the  back.     The  bv-law  provided 
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for  closing  Bay  Shore  road,  and  it  has  been  closed  up  to  lot 
23  owned  by  the  respondent;  another  means  of  access  was 
provided. 

By-law  No.  1123,  being  a  by-law  to  grant  tax  exemptions, 
free  water,  etc.,  to  the  Carney  Lumber  Co.,  required  approval 
of  the  electors  before  being  finally  passed.  It  provided  that 
park  lot  22  should  be  sold  to  the  company,  and,  among 
several  other  things,  that  the  road  in  question  should  be 
closed  across  this  lot.  The  electors  approved  of  the  by-law, 
it  was  dated  14th  November,  1904;  the  vote  on  it  was  taken 
on  2nd  January,  1905. 

By-law  No.  1145,  passed  by  the  council  on  15th  May, 
1905,  provided  for  closing  the  road.  The  Carney  Co.  pur- 
chased lot  22,  constructed  large  mills  upon  the  lands,  and 
employ  a  large  number  of  persons.  The  By-law  No.  1123 
made  proviteion  for  opening  a  road  in  lieu  of  the  one  to  be 
closed,  and  by-law  No.  1145  recites  that  such  new  road  had 
boon  opened. 

The  erection  of  the  mills  by  the  Carney  Co.  greatly  en- 
hanced the  value  of  the  respondent's  lands,  and  the  appellants 
contend  that  this  increase  in  value  is  an  "  advantage '^  within 
sec.  437  of  3  Edw.  VII.  ch.  19   (0.)     The  County  Court 
Judge  thought  not   and  I  agree  with  him.     In  so  far  as  the 
respondent  was  concerned,  the  "  contemplated  work  '*  was  tiie 
closing  of  the  road.     This  was  part  of  the  general  scheme, 
and  was  necessary  for  the  Carney  Co.'s  works,  and  it  seems 
impossible  to  believe  that  the  corporation  could  in  effect  de- 
prive the  respondent  of  her  right  to  compensation  by  includ- 
ing the  proposal  to  close  the  road  in  the  bonus  by-law.     Clos- 
ing the  road  did  not  require  the  sanction  of  the  electors,  and, 
1  presume,  was  included  in  the  earlier  by-law  so  that  the 
whole  proposition  might  be  before  the  public.     The  road  in 
fact  was  closed  under  by-law  No.  1146.     Under  sec.  437  tiie 
corporation  must  make  compensation  for  the  damages  neces- 
sarily resulting  beyond  any  advantage  the  claimant  may  de- 
rive from  the  contemplated  work.     What  is  the  work  con- 
templated?    Not  the  work  of  the  Carney  Co.,  but  the  work 
of  the  corporation.    It  is,  doubtless,  true  that  the  land  of  the 
respondent  shares  with  other  lands  in  the  vicinity  an  ad- 
vantage from  the  expenditure  made  by  the  Carney  Co.,  and 
the  employment  by  them  of  a  large  staff,  but  the  only  work 
the  corporation  had  in  hand  affecting  the  land  in  question 
was.  I  think,  the  closing  of  the  road.     .     .     . 
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[In  re  Pryce  and  City  of  Toronto,  20  A.  R.  16,  distin- 
guished.] 

N"©  case  was  referred  to  in  which  it  had  been  held  that 
Diatter  extraneous  to  the  actual  work  undertaken  by  the  cor- 
poration could  be  considered,  and  it  seems  to  me  that  the 
intent  and  meaning  of  the  section  is,  that  the  advantage 
which  the  claimant  derives,  which  is  to  be  considered,  is  from 
the  "contemplated  work"  of  the  corporation  alone.  Here, 
if  the  Carney  Co.  had  not  proceeded  with  the  erection  of 
their  works,  the  closing  of  the  street  would  confer  no  ad- 
vantage, so  any  advantage  derived  is  not  conferred  by  the 
passing  of  the  by-law  for  closing  the  street,  or  what  was  done 
under  it,  and  is  attributable  to  other  causes.  It  might  per- 
haps also  be  said  that  here  there  was  no  work  contemplated 
by  the  by-law,  and  so  that  portion  of  the  section  does  not 
apply. 

Section  629  provides  that  no  road  allowance  shall  be  closed 
whereby  any  person  will  be  excluded  from  ingress^ and  egress 
over  such  road,  unless,  in  addition  to  compensation,  some 
other  convenient  way  is  provided.  By  the  road  in  question 
the  respondent  had  ingress  to  and  egress  from  her  lands. 
Mr.  Hodgins  contended  that  the  road  did  not  abut  upon  the 
respondent's  lands,  and  cited  the  judgment  of  Patterson, 
J.A.,  in  Vandecar  v.  East  Oxford,  3  A.  E.  at  p.  141.  .  .  . 
The  arbitrator  has  found  the  fact  to  be,  and  the  plans  filed 
also  shew  clearly,  that  the  road  passed  along  the  front  of  the 
respondent's  lands,  and  the  portion  closed  is  immediately 
adjacent  to  the  westerly  frontage,  so,  as  it  is  left,  there  is  a 
Toad  across  the  front  of  the  lot  but  terminating  at  that 
boundary,  so  there  is  no  ingress  to  or  egress  from  this  land 
vt'here  formerly  there  was. 

Be  Adams  and  Township  of  East  Whitby,  2  0.  R.  473, 
and  Re  Thurston  and  Township  of  Verulam,  25  C.  P.  593, 
were  also  cited,  but  I  see  nothing  in  them  in  the  respondents 
way. 

The  case  is  stronger  for  the  respondent  than  In  re  Tate 
and  City  of  Toronto,  10  0.  L.  R.  651,  6  0.  W.  R.  670,  where 
it  was  held  that  compensation  could  be  allowed  for  closing  a 
street,  although  the  lot  in  question  did  not  abut  the  street 
closed. 

Reliance  was  placed  upon  The  King  v.  MacArthur,  34 
S.  C.  R.  570,  but  I  do  not  think  the  case  is  applicable  either 
in  the  facts  or  in  the  principle  involved. 
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In  the  view  I  take,  the  respondent  became  entitled  to 
compensation,  and  the  County  Court  Judge  was  right  in  re- 
fusing to  consider  the  alleged  advantage  arising  from  the 
location,  construction,  and  operation  of  the  Carney  works. 

The  respondent  claimed  by  her  crosa-appeal  to  have  the 
damages  increased.  I  have  read  a  good  deal  of  the  evidence, 
and  agree  entirely  with  the  conclusions  reached  by  the  arbi- 
trator and  his  reasons  for  the  same. 

The  main  appeal  will  be  dismissed  with  costs,  and  the 
cross-appeal  without  costs. 


Cartwrigt,  Master.  April  16th,  1907. 

chambers. 

IMPEEIAL  TEUSTS  CO.  v.  NEW  YORK  SECUEITIES 

CO. 

Mortgage — Redempiion — Extension  of  Time — Terms — Oasts. 

Motion  by  defendants  for  further  time  to  redeem,  previ- 
ous orders  extending  the  time  having  been  made:  see  ante 
45,  98. 

6.  H.  Kilmer,  for  defendants. 

W.  H.  Lockhart  Gk)rdon,  for  plaintiffs. 

The  Master  : — The  facts  of  this  case  appear  in  the  pre- 
vious report,  ante  98. 

The  defendants  have  shewn  their  good  faith  by  comply- 
ing with  the  terms  of  the  order  of  16th  January.  They  have 
not  yet  succeeded  in  selling  their  property,  and  are  asking  a 
further  extension  in  view  of  the  great  appreciation  in  the 
value  of  iron.     .     .     . 

•The  defendants  evidently  are  sincere  in  their  estimate  of 
the  value  of  the  mine.  If  they  are  right,  the  plaintiffs  have 
ample  security — if  they  are  wrong,  the  plaintiffs  will  still 
have  the  property,  which  runs  no  risk  of  depreciation.  The 
time  for  redemption  will,  therefore,  be  extended  for  4  months 
on  the  following  terms: — 

The  costs  of  this  motion,  fixed  at  $20,  are  to  be  paid  in 
n  week. 
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The  defendants  are  to  pay  $1,500  in  3  weeks  from  this 
date,  and  a  further  sum  of  $1,500  in  2  months  thereafter. 

The  account  will  be  taken  in  the  same  way  as  in  the  pre- 
vious order,  except'  that  interest  shall  cease  on  the  above 
amounts  when  paid. 


Anglin,  J.  April  16th,  1907. 

CHAMBERS. 

OUTERBEIDGE  v.  OLIPHANT. 

Discovery — Production  of  Documents— Letters  in  Possession 
of  Defendant's  Agents — Refusal  of  Agents  to  Give  up. 

Appeal  by  defendant  from  order  of  Master  in  Chambers, 
ante  596. 


B.  W.  Eyre,  for  defendant. 
6.  H.  Kilmer,  for  plaintiff. 

Anglin^  J.,  affirmed  the  Master's  order. 


Anglin,  J. 


April  16th,  1907. 


WEEKLY  COURT. 


Re  mills  and  CITY  OF  HAMILTON. 

Municipal  Corpjoration — By-law  for  Closing  Lane  and  Open- 
ing New  Lane — Interests  of  Private  Persons — Interests 
of  Municipality — Injury  to  other  Persons — Private  Lane 
— Exchange  of  Lands — Bona  Fides  of  Council. 

Motion  to  quash  a  by-law. 

E.  F.  B.  Johnston,  K.C..  and  E.  H.  Ambrose,  Hamilton, 
for  the  applicants. 

Wallace  Nesbitt  K.C.,  and  Q.  S.  Kerr,  Hamilton,  for  the 
respondents. 
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Anglin^  J.: — The  applicants  seek  to  quash  a  by-law  of 
the  city  of  Hamilton,  No.  565,  "  for  closing  a  portion  of  the 
alley  running  from  James  street  to  Hughson  street,  between 
King  street  and  King  William  street,  isind  opening  in  lieu 
thereof  an  alley  extending  from  the  northerly  boundary  of 
the  first  mentioned  alley  to  the  south  side  of  King  William 
street ^^  The  by-law  also  provides  for  the  transfer  of  the 
portion  of  the  alley  in  exchange  and  as  compensation  for  the 
lands  requisite  for  the  opening  of  the  alleyway  substituted 
therefor.  The  effect  of  the  change,  if  the  by-law  is  carried 
out,  will  be  that  in  lieu  of  an  alleyway  extending  directly 
from  James  street  to  Hughson  street,  parallel  thoroughfares^ 
there  will  be  an  alleyway  extending  from  James  street  about 
three-fourths  of  the  former  distance,  and  then  turning  at 
right  angles  northerly  to  King  William  street.  There  will 
also  be  at  the  turning  poiijt  an  area  of  about  30  feet  square; 
intended  to  enable  vehicles  to  pass  and  turn,  and  the  new 
alleyway  will,  for  the  greater  part  of  its  length,  have  a  con- 
siderably greater  width  than  the  portion  of  the  alleyway 
which  it  is  intended  to  close  up,  which  lies  between  two 
buildings  fronting  on  Hughson  street,  o^vned  and  occupied 
by  Thomas  W.  Watkins  a^  a  departmental  store.  The  by- 
law purports  on  its  faee  to  provide  for  the  expropriation  by 
the  city  of  Hamilton  of  the  parcels  of  land  requisite  for  the 
opening  of  the  new  alley,  but  it  was  staled  at  bar  and  con- 
ceded that  Mr.  Watkins  is  to  acquire  these  lands  and  transfer 
them  to  the  municipal  corporation.  Clause  3  of  the  by-law 
is  as  follows : — 

"  This  by-law  shall  not  take  effect  until  Thomas  William 
Watkins  ha^  entered  into  an  agreement  with  this  corporation 
that  he  will  erect  on  his  property  on  Hughson  street, 
being  part  of  lot  29  on  the  south-west  comer  of  King  Wil- 
liam and  Hughson  streets,  a  six-storey  brick  building  for  the 
purpose  of  extending  his  business,  at  a  cost  of  $40,000  or 
thereabouts,  the  westerly  end  of  such  building  to  be  a  fire 
wall,  and  said  building  to  have  a  sprinkler  system  for  fire 
protection  and  fire  escapes,  and  that  he  will  pave  the  alley 
so  to  be  opened  to  the  satisfaction  of  the  city  engineer,  sudi 
pavement  to  be  maintained  and  repaired  for  all  time  by  the 
said  Thomas  William  Watkins  and  his  heirs,  executors,  and 
administrators,  and  also  that  the  said  Thomas  William  Wat- 
kins, his  heirs,  executors,  and  administrators,  will  erect  and 
maintain  forever  an  electric  or  other  light  to  the  satisf action 
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of  the  city  engineer,  in  said  alley  to  be  opened,  and  will 
also  install  in  said  alley  to  be  opened  such  hydrants  or  stand- 
pipes  as  the  city  engineer  may  consider  necessary/' 

It  is  also  conceded  that  the  by-law  was  passed  at  the  in- 
stance of  Mr.  Watkins,  but  the  terms  obtained  from  him  by 
the  municipal  council  appear  to  be  distinctly  more  advan- 
tageous to  the  city  than  those  which  formed  the  basis  of  Mr. 
Watkins's  originid  proposition. 

The  by-law  was  passed  after  proper  notice  and  after  hear- 
ing all  persons  whose  lands  might  be  prejudicially  affected,  as 
required  by  sec.  632  of  the  Consolidated  Municipal  Act, 
1903. 

The  by-law  is  attacked  by  the  applicants  upon  \fhe 
grounds:  (1)  that  it  was  not  passed  to  subserve  interests  of 
the  public,  but  those  of  Thomas  William  Watkins,  at  whose 
request  and  in  whose  interest  it  was  enacted;  (2)  that  the 
b}-law  would  cause  damage  and  injury  to  the  applicants  for 
the  benefit  of  the  said  Watkins;  (3)  that  the  by-law  is  ultra 
vires,  because  the  alley,  of  which  a  portion  is  to  be  closed,  is 
a  private  alley;  (4)  that  the  corporation  has  no  power  to  ex- 
change the  portion  of  the  alley  closed  for  other  lands  to  be 
acquired  by  Watkins  and  transferred  to  the  corporation. 

Section  637  of  the  Consolidated  Municipal  Act  enables 
the  councU  of  every  city  to  pass  by-laws  "  for  .  .  .  alter- 
ing, diverting,  leasing,  selling,  or  stopping  up  .  .  .  alleys, 
lanes  ...  or  other  public  communications  wholly  with- 
in the  jurisdiction  of  the  council."  Section  632  prescribes 
the  conditions  upon  which  such  by-laws  may  be  passed. 

Upon  the  argument  I  expressed  the  opinion,  to  which  I 
adhere,  that  I  should  not  enter  upon  a  consideration  of  tlie 
debatable  question  whether  the  alleyway,  as  it  is  proposed  to 
be  altered,  would  be  more  or  less  beneficial  to  the  public  and 
to  the  property  owners  generally,  who  make  use  of  it,  than  it 
is  in  its  existing  state.  Such  a  question  is  eminently  for  the 
consideration  and  determination  of  the  municipal  council, 
and  their  judgment  upon  it,  if  bona  fide  exercised  in  what 
they  believe  to  be  the  public  interest,  should  not  be  interfered 
with  by  the  Courts.  Upon  the  material  before  me,  this  ques- 
tion is  certainly  debatable,  and,  after  a  careful  perusal  of 
all  the  material,  I  rather  incline  to  the  opinion  that  the 
proposed  change  is  in  the  interests  of  the  majority  of  the 
property  owners  who  ordinarily  use  the  lane  in  question,  and 
also  in   the  interests  of  the  general   public  of  tlio   city  of 
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Hamilton.  But  a  consideration  of  this  question  should  only 
be  entered  upon  for  the  purpose  of  enabling  the  Court  to 
ascertain  whether  the  proposed  change  is  so  manifestly  in 
the  public  interest  or  against  the  public  interest  that  it  war- 
3  ants,  either  alone  or  in  conjunction  with  other  circumstances, 
&  conclusion  that  the  council  was  actuated  by  proper  or  im- 
proper motives  in  passing  the  by-law.  The  proposed  change 
is  not  so  clearly  for  or  against  the  public  interest  that  it 
leads  me  to  any  conclusion  as  to  the  bona  fides  of  the  action 
of  the  municipal  corporation. 

It  is  tolerably  clear  that  the  change  will,  to  some  extent, 
prejudicially  aflEect  the  applicants.  I  cannot,  however,  think 
that  the  injury  to  them  will  be  at  all  as  great  as  they  pro- 
fess to  anticipate.  On  the  contrary,  in  my  opinion,  they  will 
be  very  slightly  injured — indeed,  so  slightly,  that  this  con- 
sideration should  not  be  allowed  to  stand  in  the  way  of  any 
real  public  benefit  which  the  proposed  change  may  confer. 

The  proposition  is  abundantly  clear  that  "corporations 
are  trustees  of  their  powers  for  the  general  public,  and  when 
they  prostitute  them  for  the  benefit  of  one  individual  at  the 
cost  of  another,  the  general  public  not  being  interested,  their 
action  will  be  restrained  by  the  Courts :''  Re  Morton  and 
Corporation  of  St.  Thomas,  per  Osier,  J.,  6  A.  E.  325,  af- 
firmed by  the  Court  of  Appeal;  Pells  v.  Boswell,  8  0.  R  680; 
Ke  Waterous  and  City  of  Brantford,  2  0.  W.  R  897,  4  0.  W. 
R.  355. 

The  question  for  determination  in  the  present  instance  is 
whether  the  impugned  by-law  was  passed  solely  or  principally 
to  benefit  Mr.  Watkins,  or  whether,  though  Mr.  Watkins  will 
undoubtedly  derive  some  advantage  from  it,  the  municipal 
council  w^as  actuated  chiefly  by  a  bona  fide  desire  to  benefit 
the  public,  for  whom  it  holds  and  should  exercise  its  powers 
as  a  trustee.  It  cannot  be  said  that  the  change  was  impera- 
tively necessary'  in  the  public  interests,  and  it  is  quite  ap- 
parent that  it  would  not  have  been  attempted  but  for  the 
intervention  of  Mr.  Watkins.  It  is  also  manifest  that  he 
will  benefit  veiT  considerably  by  it.  But  it  is  made  clear  by 
the  affidavit  of  Thomas  Joseph  Stewart,  chairman  of  the 
board  of  works,  that  the  advantages  and  objections  to  the 
proposed  change  were  fully  considered  and  discussed  by  the 
board;  and  that  the  advantages,  direct  and  indirect,  to  the 
city,  in  his  judgment,  and  that  of  his  fellow  members,  out- 
weighed the  objections.     I  cannot  refuse  credence  to  the  affi- 
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davits  of  Mr.  Stewart  and  the  other  members  of  the  board  of 
works,  and  to  those  of  practically  all  the  aldermen  of  the 
city  of  Hamilton,  in  which  they  afl&rm  that  they  were  actuated 
by  what  they  considered  to  be  the  best  interests  of  tlie  public 
in  supporting  this  by-law.  I  fully  recognize  that  the  con- 
sideration which  chiefly  influenced  the  members  of  the  coun- 
cil probably  was  the  expectation  that  the  proposed  addition 
to  Mr.  Watkins^s  premises — ^referred  to  in  the  third  clause 
of  the  by-law  above  quoted — will  result  in  a  general  benefit  to 
the  citizens  of  Hamilton  "by  the  expenditure  of  a  large 
amount  of  money  in  building  operations ;  that  the  increase  in 
hk  premises  will  necessitate  the  employment  of  a  large  num- 
ber of  persons,  and  will  induce  the  expenditure  of  a  large 
amount  of  money  in  Hamilton,  which,  under  present  condi- 
tions, is  spent  in  the  large  dry  goods  shops  in  Toronto,  Buf- 
falo, and  other  cities/'  At  the  same  time  I  cannot  say  that 
these  deponents  are  not  honest  in  the  statement  which  they 
make,  that  they  "  consider  the  proposed  diversion  to  be  an 
important  permanent  improvement  to  the  city."  I  am  un- 
able to  accede  to  Mr.  Johnston's  view  that  in  order  to  sup- 
port the  by-law  it  is  necessary  to  establish  that,  in  the  opinion 
of  the  council,  the  closing  of  the  alleyway  was  in  itself,  and 
apart  from  any  indirect  and  consequential  advantages,  such 
os  the  anticipated  benefits  to  be  derived  by  the  citizens  at 
large  from  the  increase  in  Mr.  Watkins's  business,  distinctly 
in  the  public  interest.  I  know  of  no  Authority  which  war- 
rants such  a  proposition.  I  think  it  competent  for  the  coun- 
cil to  takie  into  consideration  all  benefits  of  a  public  char- 
acter which  are  likely  to  flow  from  the  proposed  change, 
whether  they  be  direct  or  indirect,  immediate  or  remote. 

Upon  the  whole  of  the  material,  which  I  have  carefully 
considered,  I  find  it  impossible  to  reach  the  conclusion  that 
the  municipal  corporation  has  been  actuated,  in  passing  this 
by-law,  by  any  improper  motives.  It  would  require  a  very 
much  stronger  and  a  very  much  clearer  case,  in  my  opinion, 
to  warrant  me  in  discrediting  the  sworn  statements  of  the 
mayor  and  members  of  the  council,  that  when  passing  this 
by-law  they  believed  it  to  be  in  the  best  interests  of  the 
citizens  of  Hamilton,  whom  they  represented. 

Upon  the  material  it  seems  clear  that  the  alley  in  ques- 
tion is  not  a  private  alley.  Some  years  ago  the  present  ap- 
plicants themselves  treated  it  as  a  public  alley,  and  at  their 
instance   it   was   so  treated   by   the   mimicipal    corporation. 
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Public  money  has  been  spent  for  many  years  upon  it.  It 
has  been^  in  my  opinion^  established  that  it  is  an  alley  or  lane 
wholly  within  the  jurisdiction  of  the  municipal  council 
Xsec.  637). 

Although  sec.  637  in  terms  authorizes  the  municipal 
council  only  to  lease  or  sell  alleys  or  lanes  stopped  up  or 
closed,  the  method  of  selling  or  disposing  of  such  lands  is 
not  prescribed.  In  the  present  instance  it  is  proposed  to 
exchange  the  portion  of  the  lane  closed  up  for  the  larger  piece 
of  land  requisite  for  the  proposed  substituted  lane.  This  is 
in  effect  a  sale  of  the  land,  the  consideration,  instead  of 
money,  being  the  acquisition  of  other  lands.  If  it  were  neces- 
sary to  put  these  lands  up  for  sale  by  public  auction,  some 
one,  other  than  Mr.  Watkins,  might  bid  for  them,  not  with 
any  intention  of  acquiring  them,  but  for  the  purpose  of  pre- 
venting Mr.  Watkins  securing  them.  In  this  way  one  of 
the  principal  benefits  to  the  municipality,  which  it  is  the 
object  of  the  proposed  exchange  to  secure,  and  which  influ- 
enced the  municipal  corporation  in  carrying  out  this  scheme, 
might  be  frustrated.  In  the  absence  of  an}i;hing  in  the  na- 
ture of  fraud  or  of  any  suggestion  that  the  consideration 
which  the  corporation  will  obtain  for  the  lands  to  be  given  to 
Mr.  Watkins,  is  not  adequate,  I  do  not  think  the  objection  to 
the  form  in  which  the  disposition  of  these  lands  is  made 
should  prevail. 

The  motion  therefore  fails  and  must  be  dismissed  with 
costs. 


April  16th,  1907. 

divisional  court. 

DEELEY  V.  OAFADIAF  WESTINGHOUSE  CO. 

Master  and  Servant — Injury  to  Servant — Negligence — Fa^- 
tories  Act — Dangerous  Machine — Want  of  Otiard — Im- 
practicability  of  Secure  Ouard — Findings  of  Jury. 

Appeal  by  defendants  from  judgment  of  Clute,  J.,  upon 
the  findings  of  a  jury,  in  favour  of  plaintiff  for  $900  damages 
fo^  personal  injuries  sustained  while  in  the  emplo3nQtient  of 
defendants,  owing  to  negligence  as  alleged. 

J.  W.  Nesbitt,  K.C.,  for  defendants. 
G^.  Lynch-Staunton,  K.C.,  for  plaintiff. 
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The  judgment  of  the  Court  (Falconbridge,  C.J.,  Brit- 
TOK,  J,j  RiDDELL,  J.),  was  delivered  by 


RjiiDELL,  J. : — Plaintiff  was  in  the  employ  of  defendants, 
and  was  working  as  a  sawyer  when  the  casualty  the  occasion 
•f  this  action  took  place.  The  saw  at  which  he  was  working 
:onLain*d  two  saws,  either  of  which  but  not  both  together 
•ould  k  brought  into  operation.  This  was  for  the  conveni- 
'nec  of  defendants,  and  is  described  as  "  only  making  two  saw 
ables  into  one/'  The  two  saws  are  knowTi  as  "  rip-saw  " 
ind  ''  Liosscut-saw,"  the  latter  being  used  only  to  cut  into  the 
ower  side  or  edge  of  the  material,  the.  former  to  cut  quite 
brough.  While  using  the  rip-saw  plaintiff  had  his  hand  cut 
»y  the  ^w.  ...  At  the  trial  the  claim  was  limited  to 
br  ne^Hect  of  defendants  to  comply  with  the  provisions  of 
V  Ontario  Factories  Act,  R.  S.  0.  1897  ch.  25G,  sec.  *^0  (a), 
vhieli  provides  that  "  in  every  factory  all  dangerous  parts  of 
nill  gearing,  machinery  .  .  .  and  all  other  like  danger- 
m  ^tnictures  or  places  sliall  be,  as  far  as  practicable,  securely 
uajde*]."  Xo  complaint  is  or  can  be  made  as  to  the  saw, 
are  that  it  was  not  securely  guarded. 

That  it  was  not  securely  guarded  in  fact  there  is  and  can 
t  no  dispute,  but  it  is  contended  by  defendants  that  on  this 
articular  saw  a  secure  guard  is  impracticable. 

^t*  4oubt,  a  number  of  witnesses  use  that  word;  but  it  is 
!>pareiit,  and  is  indeed  admitted,  that  what  they  mean  is 
lat  when  the  crosscut-saw  is  being  used,  a  guard  cannot  bo 
JCf^sfully  applied,  and  perhaps,  as  one  witness  says,  a 
lard  would  be  in  the  way  when  changing  from  one  state  of 
e  miiohine  to  another,  and  *^come  in  contact  with  the  saws 

yon  brought  them  up,-'  though  when  the  rip-sa>v  was 
ing  used  no  difficulty  existed  in  having  a  proper  and  effi- 
:^nt  guanl.  There  is  no  need  for  a  guard  when  the  cross- 
t-sa\v  is  in  use,  or  when  the  saws  are  being  brought  up. 

The  evidence  for  plaintiff  shews  that  a  good  and  efficient 
artl  [>laced  on  while  the  ri])-saw  was  working  could  be  put 
E  of  the  way  expeditiously  if  and  when  a  change  was  desired. 
ind  no  evidence  contradicting  this.  If  there  were  evidence 
that  kind  on  the  part  of  defendants,  1  should  have  ditti- 
t_v  in  accepting  it.  There  is  nothing  occult  or  obscure 
the  machine — nothing  "such  that  inexperienced  person*: 
iiulikely  to  prove  capable  of  forming  a  coiTcct  judgment 
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upon  without  expert  assistance :"  see  1  Sm.  L.  C,  10th  ed, 
p.  491,  cited  by  Garrow,  J. A.,  in  McCaughey  v.  Gutta  Percha 
Co.,  2  0.  W.  R.  204,  at  p.  206. 

I  cannot  think  that  defendants  can  be  allowed  for  their 
own  convenience  to  combine  two  machines  into  one,  and  then 
set  up  that  they  should  be  relieved  of  an  obligation  in  respect 
of  the  combined  machine  when  working  in  one  particular 
way  which  they  would  have  had  to  perform  had  the  machine 
been  adapted  for  working  only  in  that  way. 

The  jury  have  found  fliat  the  saw  could  have  been  and 
should  have  been  guarded,  and  I  agree  with  them. 

I  do  not  think  Jackson  v.  Grand  Trunk  R.  W.  Co.,  2  0.  L. 
R.  689,  34  S.  C.  R.  245,  or  McCaughey  v.  Gutta  Percha  Co., 
2  0.  W.  R.  204,  is  of  the  slightest  assistance  to  defendants 
in  this  case. 

Appeal  dismissed  with  costs. 


Anglin,  J.  April  17th,  1907. 

CHAMBERS. 

Re  CANADIAN  ORDER  OF  HOME  CIRCLES  AKD 
SMITH. 

Life  Insurance — Designation  in  Favour  of  Son  of  Assured  - 
Condition  that  he  shall  not  Receive  Insurance  Moneys 
until  he  Attains  Age  of  25 — Ineffective  Condition — Highi 
to  Receive  Moneys  at  Majority. 

Petition  by  the  Canadian  Order  of  Home  Circles  f oi  leave 
to  pay  into  Court  the  sum  of  $250,  the  sum  representing  the 
interest  of  one  Augustus  Smith  in  certain  insurance  moneys 
secured  by  a  policy  on  the  life  of  his  mother,  Eliza  J.  Smith. 
In  her  insurance  certificate  Eliza  J.  Smith  originally  desig- 
nated Augustus  Smith  as  a  beneficiary  to  the  extent  of  $500. 
By  her  will  she  reapportioned  her  insurance,  reducing  the 
interest  of  Augustus  Smith  to  $250.  By  a  further  provision 
of  her  will  she  directed  that  her  son  Augustus  should  not  be 
paid  or  receive  his  share  of  her  insurance  moneys  until  he 
should  attain  the  age  of  25  years.  Augustus  Smith  had  now 
attained  the  age  of  21  years,  but  was  not  yet  25  years  of  age. 
In  these  circnmstancos  the  petitioners  asked  leave  to  pay  the 
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loneys  into  Court.  To  this  Augustus  Smith  objected,  claim- 
ig  direct  and  immediate  payment  of  this  money  from  the 
etitioners. 

W.  A.  Dowler,  K.C.,  for  the  society. 
W.  J.  T.  Lee,  for  Eliza  Smith. 

Anglin,  J. : — By  sec.  160  of  the  Insurance  Act,  R.  S.  0. 
897  ch.  203,  the  assured  is  permitted,  by  instrument  in 
riting  or  will,  to  alter  or  vary  the  declaration  or  apportion- 
lent  previously  made  in  regard  to  insurance  moneys  "  so  as 
}  restrict  or  extend,  transfer  or  limit,  the  benefits  of  the 
olicy"  to  any  one  or  more  of  the  preferred  beneficiaries. 
Iven  if  the  assured  is  authorized  by  this  provision  to  post- 
one  the  period  of  enjoyment  of  the  insuranxje  moneys  by 
ny  preferred  beneficiary,  beyond  the  time  at  which  he  at- 
ains  the  age  of  21  years,  such  a  provision  is,  in  my  opinion, 
neffective.  I  am  unable  to  distinguish  between  such  a  pro- 
ision  in  regard  to  insurance  moneys  and  a  like  provision  in 
egard  to  personal  property  bequeathed  by  will.  It  is  well 
Htablished  by  a  long  line  of  authorities,  of  which  I  may  re- 
er  to  Wharton  v.  Masterman,  [1895]  A.  C.  186,  and  Saund- 
rs  V.  Vautier,  Cr.  &  Ph.  240,  that  it  is  "the  right  of  all 
persons  who  attain  the  age  of  21  to  enter  upon  the  absolute 
ise  and  enjoyment  of  the  property  given  to  tiiem  by  the  will, 
K)twithstanding  any  directions  by  the  testator  to  the  effect 
hat  they  are  not  to  enjoy  it  until  a  later  age,  unless  during 
he  interval  the  property  is  given  for  the  benefit  of  another," 
>r  unless  the  property  is  so  clearly  taken  away  from*  the  de- 
isees  up  to  the  time  of  their  attaining  a  greater  age,  as  to 
educe  the  Court  to  hold  that  as  to  the  previous  rents  and 
)rofit8  there  has  been  an  intestacy :  Gosling  vr  Gosling,  John- 
on  at  p.  272.  It  is  regarded  as  a  necessary  consequence  of 
he  conclusion  that  a  gift  has  vested,  that  enjoyment  of  it 
nust  be  immediate  on  the  beneficiary  becoming  sui  juris. 
For  this  reason  I  think  it  too  clear  that  the  beneficiary  is  en- 
:itled  to  immediate  payment  to  make  the  order  asked  for. 

The  motion  will  therefore  be  refused  but  in  the  circum- 
stances without  costs. 
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Ee  denison. 

April  17th, 

1907. 

1 

Settled  Estates  Act — Will — Life  Estate — Power  of  Appoint" 
ment — *' Settlement" — "By  Way  of  Succession" — Order 
for  Sale  of  Lands — Payment  of  Purchase  Money  to  Sur- 
viv  ing  Trustee — In  vest  ment — Security, 

Petition  under  the  Settled  Estates  Act  for  an  order  au- 
thorizing the  sale  of  land. 

G.  T.  Denison,  for  the  petitioner. 
F.  W.  Harcoui-t,  for  the  infants. 

Anglin,  J.: — Upon  the  argument  I  expressed  the  view 
that  a  strong  case  was  made  out  for  an  order  authorizing  the 
sale  which  the  applicant  desires  to  have  made,  if  the  statute 
enables  the  Court  to  make  such  an  order.     The  will  of  his 
father  gives  the  applicant  a  life  interest  in  the  property  in 
question,  with  a  power  of  appointment  by  will  to  any  one  or 
more  of  his  children;  in  default  of  issue  to  any  one  of  liift 
brothers  or  their  sons ;  and  in  default  of  the  life  tenant  devis- 
ing the  property  and  having  no  children  of  his  own,  to  his 
brother   Clarence.     Having  regard   to  the  liberal  construc- 
tion placed  upon  the  term  "settlement"  in  the  Settled  Es- 
tates Act  in  such  cases  as  Carlyon  v.  Truscott,  L.  R.  20  Eq. 
348,  and  In  re  Cornell,  9  0.  L.  E.  128,  5  0.  W.  R.  GO,  I 
think  the  provisions  of  this  will  may  be  deemed  to  limit  the 
property  in  qu^tion  to  the  persons  named  "by  way  of  suc- 
cession.''    "  The  purchaser  is  a  willing  one  and  will  be  pro- 
tected  by  sees.  39  and  40  of  the  Act:"    In  re  Cornell.     The 
order  may  therefore  go  for  the  sale,  as  prayed,  pursuant  to 
sec.  16  of  the  Settled  Estates  Act,  R.  S.  0.  1897  ch.  71. 

Section  33  of  the  same  statute  authorizes  the  payment  of 
the  purchase  money,  if  the  Court  thinks  fit,  to  any  trustees  of 
whom  it  shall  approve.  Having  regard  to  the  express  dis- 
cretion so  conferred,  I  think  I  am  warranted  in  acceding  to 
the  prayer  of  the  petitioner  that  the  purchase  money  may  be 
paid  in  this  case  to  George  Taylor  Denison,  the  sole  surviv- 
ing trustee  under  the  will  of  the  petitioner's  father,  to  invest 
the  same  in  securities  pennitted  by  law  to  be  taken  by  tnis- 
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tees,  the  principal  and  income  to  be  held  by  him  in  trust  and 
disposed  of  in  carrying  out  the  purposes  of  the  settlement! 
above  mentioned.  The  trustee  must,  however,  give  security' 
in  $25,000,  to  the  satisfaction  of  the  registrar,  for  the  due 
performance  of  these  trusts,  before  receiving  payment  of  the 
purchase  money.  The  costs  of  this  application  may  be  paid 
by  the  trustee  out  of  the  corpus. 


Cartwright,  Master. 


April  18th,  1907. 


CHAMBERS. 

STUART  V.  BANK  OF  MONTREAL. 

Pleading  —  Statement  of  Claim — Amendment — New  Cause 
of  Action — Leave  to  Discontinue. 

Motion  by  plaintiff  for  an  order  allowing  her  to  amend 
the  statement  of  claim  and  reply. 

W.  J.  Elliott,  for  plaintiff. 

W.  E.  Middleton,  for  defendants. 

The  Master: — The  statement  of  claim  delivered  on  7th 
January  asks  merely  for  an  account  of  the  dealings  of  the 
lefendants  with  the  securities  transferred  to  them  by  plain- 
iff,  who  had  at  their  request  become  a  surety  for  the  indebt- 
dness  of  her  husband.  It  alleges  that  these  securities  have 
»een  realized  and  have  yielded  a  large  surplus. 

The  statement  of  defence  was  delivered  a  week  later. 
Lfter  setting  out  the  plaintiff's  guarantee  and  the  facts  lead- 
ig  up  to  its  execution,  the  defendants  allege  that  by  a  deed 
lade  on  20th  July,  1904,  by  the  plaintiff  and  her  husband, 

settlement  was  made  of  this  whole  matter,  whereby  the 
jcurities  above  mentioned  were  assigned  absolutely  to  de- 
»ndaii ts,  and  the  plaintiff  and  her  husband  were  discharged 
•cm  all  liability  to  defendants.  Defendants  say,  therefore, 
lat  plaintiff  is  precluded  by  laches  from  maintaining  this 
:tion;  and  also  by  reason  of  defendants  having  dealt  with 
hers  jointly  liable  with  plaintiff's  husband,  to  the  knowledge 

plaintiff,  on  the  faith  of  the  settlement  of  July,  1904,  as 
ing  final  and  conclusive. 
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On  7th  February  plaintiflE  replied  denying  that  the  deed 
of  July,  1904,  was  intended  to  operate  as  an  absolute  ass^n- 
ment  of  the  securities  therein  dealt  with,  and  alleging  that 
they  were  still  to  be  securities  only,  and  asked  that,  if  neces- 
sajy,  the  deed  might  be  rectified  accordingly. 

Defendants  joined  issue  on  the  reply  on  15th  February. 

There  has  not  as  yet  been  discovery  of  any  kind.    .    .    . 

The  motion  was  supported  only  by  an  affidavit  of  plain- 
tiff^s  solicitor  stating  that  the  amendment  contemplated  is 
in  effect  to  set  up  the  contention  which  was  successful  in  Cox 
V.  Adams,  35  S.  C.  S.  393. 

No  doubt,  as  was  urged  in  support  of  the  motion,  Bule 
312  is  to  be  applied  liberally  so  as  to  carry  out  the  principles 
which  it  enunciates.  But  it  must  be  remembered  that  there 
in  a  very  wide  difference  between  the  case  of  a  plaintiff  and 
that  of  a  defendant  in  the  matter  of  amendments,  as  was 
emphasized  by  counsel  for  defendants.  A  plaintiff  can  bring 
as  many  actions  as  he  pleases  and  can  try  more  than  once  to 
accomplish  his  end.  But  a  defendant  occupies  an  entirely 
different  position.  He  must  succeed  in  the  action  itself  or 
not  at  all.  If  he  fails,  he  has  no  second  chance,  apart  from 
appeals.  It  is  therefore  quite  proper  to  give  to  Rule  312  a 
much  wider  and  more  extensive  range  on  a  defendant's  appli- 
cfition  than  would  be  proper  or  necessary  when  a  plaintiff  is 
moving  to  amend  his  pleadings  when  the  cause  is  at  issue. 

The  proposed  amendment  would  in  effect  set  up  an  en- 
tirely different  case  from  that  now  before  the  Court,  and  one 
inconsistent  with  it.  At  present  plaintiff  affirms  her  original 
guarantee,  but  is  asking  to  be  allowed  to  endeavour  to  have  it 
set  aside. 

It  is  just  as  if  an  action  was  brought  to  reform  an  agree- 
ment, and,  when  the  cause  was  at  issue,  the  plaintiff  asked  to 
an^end  so  as  to  claim  revocation  on  the  ground  of  defendants* 
fraud.  Even  if  the  amendment  asked  for  was  allowed,  it 
would  not  be  of  any  greater  benefit  to  plaintiff,  so  far  as  I 
can  see,  than  if  she  was  to  bring  a  new  action.  But,  whether 
that  could  be  so  or  not,  it  is  not,  in  my  judgment,  proper  to 
allow  what  is  asked.  The  ground  now  put  forward  is  some- 
thing that  was  all  along  known  to  plaintiff  and  her  husband, 
and  was  not  in  any  way  concealed  by  defendants,  which  might 
bv  of  great  weight  on  such  an  application. 
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The  proper  course  for  plahitilf,  if  she  wialies  to  rely  on 
Cox  V.  Adani^,  is  to  discontinue  (and  she  may  have  leave  to 
do  BO  now)  and  bring  a  fresh  action.  Otherwise  the  motion 
IB  dismissed  with  costs  to  defendants  in  the  cause. 


Cartwrioht,  Mast-eb* 


April  18th,  1907. 


CIIAMBEKS. 


HAYS  V.  ROADE, 

Summary  Jiidgment — Rule  GOS  —  Pronmsortj  Notes — ! Pur- 
chase of  Patent  Righi—R.  S,  C,  1900  ch.  1 19— Defective 
Patterns — Plamible  Defence^ heave  to  Defend. 

Motion  by  plaintiff  for  summary  judgment  in  an  action 
on  promissory  notes  aggregating  over  $1,000,  given  for  the 
purchase  of  a  patent  right,  and  so  noted  on  their  face,  as  re- 
quired by  R.  S.  C,  1^06  ch.  111),  sec,  14, 

W.  C.  MncKay,  for  plaintiff. 
J.  T.  Loft  us,  for  defendants. 

The  Master: — It  is  admitted  that  before  taking  these 
notes  plaintiff  saw  defendants  about  them,  when  a  solicitor^ 
Jlr.  Milne,  who  was  a  trustee  for  the  parties  pending  the 
completion  of  the  transaction^  was  present.  Plaintii!  says 
he  was  informed  by  them  that  as  soon  as  the  patent  was  issued 
a!1  things  would  have  happened  to  make  the  notes  payable, 
and  that  they  had  no  doubt  hut  that  the  notes  woidd  be  met 
at  maturity. 

These  defendants  in  answer  say  that  at  this  interview 
thev  told  plaintiff  that  the  pattern  sent  them  was  defective 
and  useless  for  the  purpose  for  which  it  was  intended,  and 
that  they  asked  him  not  to  take  the  notes  on  that  account. 

Mr.  Milne  makes  a  short  affidavit  that  "  this  statement  is 
ttne  in  substance  and  in  fact,  as  (the  defendant)  Roade  in- 
formed the  plaintiff  on  the  said  occasion  that  the  said  pattern 
was  defective  and  useless  for  the  purpose  for  which  it  was 
intended  .  .  ,  and  the  said  Roade  requested  plaintiff  not 
to  take  over  the  notes  on  that  account."  Mr.  Milne  has  not 
been  cross-examined,  and,  if  the  matter  had  rested  here,  no 
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doubt  the  motion  iiiuj§t  fail  under  the  ease  of  Jacobs  v. 
Booth's  Distillery  Co.,  85  L.  T.  K.  262,  in  the  House  of 
Ixjrds.  But  plaintiff  notified  defendants  by  letter  of  29th 
August  that  he  had  become  the  holder  of  these  notes.  And 
defendant  Roade  on  his  cross-examination  admits:  (1)  that, 
although  frequently  writing  to  plaintiff  prior  to  4th  October, 
he  made  no  complaint  about  the  patterns;  and  (2)  frequendy 
promised  to  pay  these  notes,  as  the  letters  produced  shew. 
It  was  only  after  long  delay  and  many  ineffectual  attempts 
to  obtain  payment  that  this  action  was  commenced  on  4th 
February. 

It  was  admitted  that  the  cross-examination  of  Roade 
should  be  taken  as  that  of  his  co-defendant  Thompson  also. 

By  sec.  15  of  R.  S.  C.  1906  ch.  119,  plaintiff  took  these 
notes  subject  to  any  defence  or  set-off  in  respect  of  them 
which  would  have  existed  between  the  original  parties.  The 
assignment  to  plaintiff  of  the  defendants'  contract  and  notes 
is  for  the  sum  of  $1  only.  The  original  contract  is  dated 
30th  April,  1906,  and  contains  no  warranty  of  the  usefulness 
of  the  proposed  patent. 

Defendants  wish  to  rely  on  a  letter  of  plaintiff's  agents 
of  2Tth  February,  1906,  in  which  they  say:  ''  We  will  make 
a  perfect  machine  and  furnish  all  dies  and  patterns  to  make 
the  machine  along  with  the  rights  for  the  price  given." 

It  is  quite  clear  that  defendants  supposed  that  the  fur- 
nishing of  the  necessary  dies  and  patterns  was  part  of  the 
agreement;  and  it  is  pretty  certain  that  there  was  great  de- 
lay in  getting  patterns  that  would  work. 

That  this  was  the  contention  of  defendants  is  established 
by  the  evidence  of  Mr.  Milne,  an  entirely  disinterested  wit- 
ness, who  corroborates  the  evidence  of  Roade  as  to  what  was 
said  to  plaintiff.  Unless  the  mention  of  the  patterns  being 
defcH-tivo  was  intended  to  be  notice  to  plaintiff  of  defend- 
ants' position,  it  is  difficult  to  see  why  this  fact  was  men- 
tioned. It  is  true  that  plaintiff  denies  it.  But  at  present  at 
least  the  well  established  rule  must  be  applied,  and  it  must 
be  supposed  that  plaintiff  has  forgotten  it.  He  naturally 
would  not  attach  so  much  importance  to  this  part  of  the 
conversation  as  the  defendants. 

From  all  this  it  may  be  not  unlikely  that  defendants  will 
ask  to  have  the  agreement  rectified.  They  also  are  assertinjr 
a  large  counterclaim  for  damages  occasioned  by  the  defec- 
tive patterns. 
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Mr.  MaeKay  is  perhaps  right  in  thinking  that  clefcmlants 
;^ill  have  great  difficulty  in  getting  any  amendment  of  the 
igreenient,  and  that  the  damages  sought  to  be  claimed 
(SOU Id  he  too  remote. 

These,  however,  are  sufficiently  plausible  to  be  carefully 
[considered  before  refusing  defendants  an  opportunity  of 
having  them  disposed  of  at  a  trial. 

Xow  in  the  present  case  the  following  are  undoubted 
facts  :— 

1.  The  notes  in  question  are  subject  to  any  defence  or 
;et-off  which  would  have  existed  between  the  original 
parties. 

2.  The  letter  of  2rth  February,  IDOG.  undertook  that 
plaintiff's  assignors  would  furnish  all  dies  and  patterns  to 
make  a  perfect  machine  for  the  price  given. 

3.  By  the  testimony  of  an  independent  witness  it  appears 
'hat  plaintiff  before  taking  the  notes  was  notified  that 
}atterns  supplied  were  defective,  and  was  asked  on  that  ac- 
?ount  not  to  take  the  notes. 

-I.  Afterwards  the  plaintiff,  for  a  nominal  consideration, 
took  an  assignment  from  the  patentees,  who  live  out  of  the 
jurisdiction.  In  this  way  defendants  are  prevented,  on  this 
notion  at  least,  from  getting  any  evidence  from  their  as- 
ignors  on  the  important  point  whether  the  patterns  were 
lot  to  be  supplied  as  said  in  the  letter,  though  not  in  the 
igreement. 

5.  It  is  clear  that  the  patterns  were  not  such  as  were 
leeessary  to  make  a  perfect  machine,  from  which  a  right  to 
lamages  may  accrue  to  defendants. 

In  view  of  the  foregoing,  the  motion  must  be  dismissed 
nth  costs  in  the  cause.  But  defendants  should  in  every  way 
possil)le  facilitate  the  speedy  trial  of  the  action. 

I  have  not  overlooked  the  fact  of  the  correspondence 
ind  of  the  apparent  admissions  of  defendants  of  their  lia- 
bility on  the  notes. 

I  think,  however,  that  they  are  not  on  that  account  to  be 
3recluded  from  a  trial.  These  are  just  the  statements  that 
ire  made  by  persons  who  are  full  of  hope  that  matters  will 
ret  come  right,  and  who  are  anxious  to  carry  out  anything 
^hich  they  have  undertaken,  even  thou^rh  tliey  may  not  be 
egally  liable  to  do  so. 

The  expressions  in  the  defendants'  letters  may  not  un- 
"airly  be  viewed  as  made  subject  to  the  intimation  given  to 
)laintiff  at  the  interview  before  he  took  the  notes.     The 
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real  point  in  controversy  is  whether  the  defendants  were 
liable  on  these  notes,  and,  as  I  understand  the  rule  as  ap- 
plied to  the  special  facts  of  this  case,  they  should  have  the 
opportunity  of  at  least  submitting  their  statement  of  defence 
to  the  Court. 


Anglin,  J.  April  18th,  1907. 

CHAMBERS. 

Be  DOAYD,  a  lunatic. 

Lunatic  —  ^'a/e  of  Land  for  Maintenance  of  —  Annuity 
Charged  thereon — Disposition  of  Purchase  Money — Sale 
Freed  from  Annuity — Payment  into  Court — Mortgage, 

Application  by  the  committee  of  a  lunatic  for  a  direc-. 
tion  that  the  purchase  money  of  certain  real  property  of 
the  lunatic,  which  had  been  sold,  should  be  paid  into  Court, 

J.  E.  Jones,  for  the  committee. 

J.  F.  Edgar,  for  the   inspector  of  prisons  and  public 
charities. 

Grayson  Smith,  for  the  purchaser. 

Anglix,  J.: — The  purchase  price  of  the  property  i? 
$7,500.  Against  it  there  are  certain  mortgage  incumbrarir^c* 
and  charges  by  way  of  execution,  etc.,  amounting  approxi- 
mately to  $4,300.  Costs  are  also  to  be  provided  for.  More- 
over, one  Johanna  Dowd,  aged  77  years,  is  entitled  to  an 
annuity  of  $110  a  year,  which  is  charged  upon  the  property. 
Though  notified,  the  annuitant  does  not  appear,  and  it  is 
stated  that  she  will  not  consent  to  the  property  being  sold 
freed  from  the  charge  in  her  favour  unless  she  is  paid 
.  .  .  $1,000.  It  is  stated  that  an  annuity  of  $110  can  be 
purchased  for  her  from  a  first-class  insurance  company  for 
about  $700.  The  purchaser  objects  to  take  the  properly  un- 
less he  receives  title  freed  from  this  annuity.  The  inspector 
objects  to  payment  of  $1,000  for  a  release  of  the  annuit}%  on 
the  ground  that  this  sum  is  excessive. 

The  annuity  of  Johanna  Boyd  is  an  incumbrance,  and  by 
sec.  15  of  R.  S.  0.  1897  ch.  119,  the  Court  is  empowered  to 
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^'direct  or  allow  payment  iBto  Court  in  case  of  an  annual 
sum  charged  on  the  land  *  ,  ,  of  such  amount  as,  when 
inyested  in  securities  approved  hy  the  Court,  the  Court  eon- 
sider^s  will  be  sufficient,  by  means  of  the  dividends  thereof, 
to  keep  down  or  otherwitje  provide  for  that  charge,"  and 
thereupon,  after  or  without  notice  to  the  incumbrancer,  as 
the  Court  thinks  fit,  to  declare  the  land  to  be  freed  from 
the  incumbrance,  and  to  give  directions  for  the  retention 
and  investment  of  the  money  in  Court. 

If  J  after  satisfying  the  mortgages  and  executions  stand- 
ing against  the  property  in  question,  the  purchaser  would 
ejtecute  a  statutory  mortgage  in  favour  of  the  committee 
and  the  Accountant  of  the  Supreme  Court,  for  the  balance 
of  the  purchase  money,  bearing  interest  at  5  per  cent.,  such 
interest  should  more  than  suffice  to  pay  the  annuity,  But^ 
if  there  is  any  difficulty  in  so  arranging,  rather  than  submit 
to  the  demand  of  the  annuitant  for  immediate  payment  of 
$1,000  as  a  condition  of  releasing  her  annuity,  it  would  he, 
I  think,  in  the  interest  of  the  lunatic  that  the  entire  balance 
of  the  purchase  money,  after  paying  all  mortgages  and 
ej[ecutionSj  should  he  deposited  in  Court  to  the  credit  of 
this  matter,  and  the  annuity  paid,  so  long  as  Johanna  Dowd 
survives,  out  of  the  fund  thus  created,  principal  as  well  as 
income^  In  order  to  comply  with  the  provisions  of  sec,  15, 
the  Accountant  could  probably  find  an  investment  for  this 
money  which  would  enable  him  to  realize  upon  it  4H  or  4 
per  cent  In  that  way  the  income  alone  should  be  sufficient 
to  meet  the  annual  charge  of  the  annuity. 

An  order  may  therefore  issue  declaring  the  land  freed 
from  the  annuity,  upon  payment  into  Court  of  the  balance 
of  the  purchase  money  after  satisfaction  of  the  mortgages 
and  eitecutions  affecting  the  land,  or  upon  the  execution  by 
the  purchaser  of  a  statutory  mortga^fe  of  the  lands  in  favour 
of  the  committee  and  the  Accountant  of  the  Supreme  Court 
jointly  to  secure  payment  of  such  balanee^  bearing  interest 
at  a  rate  sufficient  to  produce  an  annual  net  return  of  not 
less  than  $120,  The  order  will  also  provide  for  payment 
by  the  Accountant  to  Johanna  Dowd  of  her  annuity  out  of 
the  interest  upon  such  mortg-age,  or,  if  the  money  be  paid 
into  Court,  out  of  the  fund,  principal  as  well  as  interest. 
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April  18th,  1907. 

DIVISIONAL  COURT. 

ATTWOOD  V.  PETT. 

Bankruptcy  and  Itisoivencij — Assignmenis  and  Preferences- 
Action  by  Assignee  for  Benefit  of  Creditors  of  Insolvent 
Trader  to  Set  aside  Conveyances  to  Trader's  Wife — Mi^ 
statement  of  Consideration  —  Conveyances  for  Value  — 
Absence  of  Intent  to  Defraud — Action  Brought  after  'Ex- 
piry of  Statutory  Period — Evidence — Costs. 

Appeal  by  plaintiff  from  judgment  of  Magee,  J.,  ante 
173,  dismissing  action  without  costs. 

A.  Shaw,  K.C.,  for  plaintiff. 

J.  H.  Spenee,  for  defendants. 

The     Court     (Falconbridge,     C.J.,     Britton,    J., 
RiDDELL,  J.),  dismissed  the  appeal  with  costs. 


April  18th,  1907. 

divisional  court. 

PETT  V.  ATTWODD. 

Bankruptcy  and  Insolvency — Assignments  and  Preferences — 
Assignment  by  Insolvent  Trader  for  Benefit  of  Creditors 
— Claim  of  Wife  of  Insolvent  to  Baiih  on  Estate — Trans- 
.actions  between  Husband  and  Wife — Price  of  Ixind  Con- 
veyed by  Wife — Money  Lent — Interest — Costs. 

Appeal  hv  defendant  from  judgment  of  Magee,  J.,  ante 

178. 

A.  Shaw,  K.C.,  for  defendant. 
J.  H.  Spence,  for  plaintiff. 

The     Court     (Falconbridge,     C.J.,     Britton,     J.. 

RiDDELL,  J.),  dismissed  the  appeal  with  costs. 
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Brixton,  J. 


April  19th,  1907. 


TRIAL. 

MILLOY  v.  WELLINGTON. 

husband  and  Wife — Criminal  Conversation — Death  of  Plain-- 
tiff — ^rvival  of  Cause  of  Action — Damages — Costs, 

Action  for  criminal  conversation,  tried  with  a  special 
jury  at  Toronto.  This  was  the  second  trial  of  the  action. 
At  the  first  trial  the  plaintiff  obtained  a  verdict  for  $5,000: 
3  0.  W.  R.  561.  A  new  trial  was  ordered  by  a  Divisional 
Court:  4  0.  W.  R.  82,  8  0.  L.  R.  308;  and  this  was  affirmed 
by  the  Court  of  Appeal:  7  0.  W.  R.  862,  12  0.  L.  R.  24. 
The  original  plaintiff  died  on  27th  April,  1905,  and  an  order 
was  made  reviving  the  action  in  the  name  of  the  adminis- 
trator of  his  estate,  which  order  the  Master  in  Chambers' 
refused  to  set  aside:  6  0.  W.  R.  437,  10  0.  L.  R.  641. 

On  the  second  trial  the  jury  found  for  plaintiff  with 
$500  damages. 

W.  R.  Smyth,  for  plaintiff. 

I.  F.  Hellmuth,  K.C.,  for  defendant. 

Britton,  J. : — On  motion  for  judgment  counsel  for  de- 
fendant contended:  (1)  that  the  cause  of  action  did  not  sur- 
vive, and  that  the  action  should  not  have  been  continued  in 
the  name  of  the  personal  representative  of  the  deceased 
plaintiff;  (2)  that  judgment  should  in  any  event  be  for  no 
more  than  nominal  damages;  (3)  that  no  other  or  different 
order  as  to  the  costs  of  the  first  trial  and  of  the  appeal  to  a 
Divisional  Court  should  be  made  than  that  made  by  the 
Divisional  Court. 

In  my  opinion,  the  first  and  second  objections  cannot 
prevail.  Letters  of  administration  to  the  estate  of  the  de- 
ceased pla'Titiff  were  taken  out  by  his  brother,  the  present 
plaintiff,  who  obtained  on  praecipe  an  order  in  the  High 
Court  directing  the  action  to  proceed  in  his  name  as 
plaintiff  by  revivor.  Defendant  attempted  to  have  this  or- 
der set  aside ;  the  matter  was  fully  considered  by  the  Master 
on  the  merits,  as  well  as  upon  technical  objection-;  urL,r3d, 
and  the  order  was  maintained:  10  0.  L.  R.  641,  6  0.  W.  R. 
437. 
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As  to  damages,  it  cannot  be  said  that  plaintiff  is  entitled 
to  only  nominal  damages.  If  plaintiff,  as  administrator,  has, 
by  revivor,  any  right  to  continue  the  action,  then  he  can  do 
so  ^^in  the  same  manner  and  with  the  same  rights  and 
remedies  as  the  deceased  would,  if  living,  have  been  en- 
titled to  do:''  see  R.  S.  0.  1897  ch.  129,  sec.  10.  The  ques- 
tion of  damages  was  fully  discussed  by  Meredith,  C,J.,  in 
this  case,  8  0.  L.  R.  308,  4  0.  W.  E.  82,  and  in  appeal  by 
Osier,  J.A.,  12  0.  L.  R.  at  p.  25,  7  0.  W.  R.  862.  The 
verdict  cannot  be  interfered  with. 

The  disposition  of  the  costs  of  the  motion  to  the  Divi- 
sional Court  for  a  new  trial,  and  of  the  former  trial  of  this 
action,  as  made  by  the  Divisional  Court,  is  to  stand,  as  I  do 
not  "  otherwise  order.'' 

Judgment  for  plaintiff  for  $500  damages  with  all  costs 
of  action  and  of  last  trial  and  of  all  interlocutory  proceed- 
ings, except  as  otherwise  ordered. 


April  19th,  1907. 

divisional  court. 

REX  V.  HOLMES. 

Police  Magistrate — Jurisdiction — Appointment  for  Town — 
Power  to  Convict  for  Offence  Committed  in  another  Town 
for  which  there  is  a  Police  Magistrate — Ex  Officio  Justice 
of  the  Peace — Act  respecting  Police  Magistrates — Inter- 
pretation of — Quashing  Conviction — Protection  of  Jus- 
tices— Costs  against  Informant — Undertaking. 

Motion  by  defendant  to  make  absolute  a  rule  nisi  to 
quash  his  conviction  for  an  offence  against  the  Liquor  Li- 
cense Act. 

The  motion  was  heard  by  Mulock,  C.J.,  Anglix,  J., 
Magee,  J. 

Frank  McCarthy,  for  defendant. 

J.  R.  Cartwright,  K.C.,  for  the  Crown. 

Anglin,  J.  :^-The  defendant  moves  to  quash  his  convic- 
tion by  William  Church,  justice  of  the  peace  in  and  for  the 
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county  of  Essex,  and  W.  B.  Beaman,  police  magistrate  for 
the  town  of  Essex,  upon  information  charging  that  he  (the 
defendant)  "  at  the  town  of  Amherstburg,  in  the  county  of 
Essex,  did  not  keep  the  bar-room  in  his  licensed  premises 
closed  during  prohibited  hours,  as  required  by  sec.  56  of  the 
Liquor  License  Act,  as  amended  by  ch.  47,  Ontario  statutes, 
1906,  and  unlawfully  allowed  or  suffered  persons  in  said  bar- 
room during  prohibited  hours,  namely,  on  Sunday  the  19th 
day  of  August,  1906/' 

Mr.  Beaman  does  not  seem  to  have  intended  to  act  as 
police  magistrate  in  this  case.  He  signs  the  conviction  and 
other  papers  returned  as  "J.  P.,  Essex  Co.''  It  is  from 
the  order  granting  the  writ  of  certiorari  that  we  learn  that 
he  is  police  magistrate  for  the  town  of  Essex. 

Several  objections  taken  by  counsel  for  the  defendant  to 
the  sufficiency  of  the  evidence  upon  which  the  conviction, 
was  founded,  cannot,  in  our  opinion,  be  sustained.  A  formid- 
able objection  is  raised,  however,  to  the  jurisdiction  of  the 
convicting  magistrates. 

The  offence  charged  was  committed  in  the  town  of  Am- 
herstburg, where  the  defendant  resides,  and  for  that  town 
there  is  a  police  magistrate. 

Section  7  of  the  Act  respecting  Police  Magistrates, 
B.  S.  0.  1897  ch.  87,  is  in  these  words :  "  No  justice  of  the 
peace  shall  admit  to  bail  or  dischar^je  a  prisoner  or  ad- 
judicate upon  or  otherwise  act  in  any  ease  for  a  town  or 
city  where  there  is  a  police  magistrate,  except  at  the  Court 
of  General  Sessions  of  the  Peace,  or  in  the  case  of  the  ill- 
ness, absence,  or  at  the  request  of  the  police  magistrate." 

It  is  admitted  that  the  police  magistrate  for  Amherst- 
burg was  not  ill  or  absent  and  did  not  request  the  convic- 
ting justices  to  act  in  his  stead. 

Counsel  for  the  defendant  contends  that  this  statutory 
provision  excluded  the  jurisdiction  of  the  magistrates  who 
tried  this  case.  As  to  Mr.  Church — a  justice  of  the  peace 
for  the  county  of  Essex — Mr.  Cartwright  concedes  that  the 
objection  is  well  taken.  But  he  maintains  that,  as  police 
magistrate  for  the  town  of  Essex,  the  jurisdiction  of  Mr. 
Beaman  extends  over  the  entire  county,  including  the  town 
of  Amherstburg,  and  that  as  police  magistrate  Mr.  Beaman 
is  not  within  the  prohibition  imposed  by  sec.  7. 

Though  the  language  of  sec.  7  is  not,  perhaps,  as  clear  as 
might  have  been  expected,  I  think  it  is  sufficiently  plain 
that  the  words  "  anv  ease  for  a  town  or  city  "  include  at 


Digitized  by 


Google 


752        '^BE  ONTARIO  WEEKLY  REPORTER. 

least  any  case  arising  out  of  an  offence  committed  in  such 
town  or  city  by  offenders  found  within  its  limits.  This 
was  the  view  taken  by  the  late  Mr.  Justice  Rose  in  Regina  v. 
Riley,  12  P.  R.  98.  The  language  of  tlie  succeeding  section 
of  the  statute  puts  it  beyond  doubt,  I  think,  that  such  is  the 
proper  construction  of  sec.  7.  Section  8  is  as  follows:  '^Noth- 
ing  in  the  preceding  sections  contained  shall  interfere 
with  the  jurisdiction  of  justices  of  the  peace  for  the  county 
in  which  a  town  having  no  police  magistrate  is  situate,  over 
offences  commited  in  the  town/'  Excepting  the  provision  in 
sec.  7  there  is  nothing  in  the  preceding  sections  of  the 
statute  which  could  possibly  be  deemed  to  affect  the  juris- 
diction of  justices  of  the  peace  for  the  county  over  offences 
committed  in  towns  situate  within  such  county. 

But  Mr.  Cartwright  maintains  that  the  prohibition  of  sec. 
7  does  not  apply  to  ^fr.  Beaman,  because  he  is  in  fact  a  police 
magistrate,  though  he  is  as  such  ex  officio  a  justice  of  the 
peace  for  the  entire  county  (sec.  27),  because  he  is  not  a  jus- 
tice of  the  peace  by  commission  appointing  him  to  that  office; 
and  he  relies  upon  the  decision  of  the  Court  of  Api)eal  in 
Hunt  V.  Shaver,  22  A.  R.  202,  and  the  opinion  of  Britton,  J., 
a  member  of  the  Divisional  Court  which  decided  Rex  v. 
Spellman,  13  0.  L.  R.  43,  8  0.  W.  R.  700.  The  learned  counsel 
deems  it  unimportant  that  Mr.  Beaman  did  not  profess  to 
sit  as  police  magistrate. 

In  Shaver  v.  Hunt  it  was  held  that  a  police  magistrate, 
though  ex  officio  a  justice  of  the  peace,  is  not  obliged  to 
make  returns  to  the  clerk  of  the  peace  of  convictions  made 
by  him  without  the  limits  of  the  particular  city  or  town  for 
which  his  commission  appoints  him  police  magistrate. 
This  decision  turned  upon  the  special  language  of  what  was 
then  sec.  (5  of  R.  S.  0.  1887  ch.  77  (now  R.  S.  O.  1897  cK 
94.  sec.  6),  which  was  held  to  confer  a  personal  and  indi- 
vidual exemption  from  the  obligation  to  make  such  returns 
upon  a  police  magistrate,  even  when  he  exercises  functions, 
jurisdiction  to  perform  which  depends  upon  the  provision 
giving  him  status  as  an  ex  officio  justice  of  the  peace  bt*- 
yond  the  immediate  territory  for  which  he  is  commissioned 
as  police  magistrate. 

In  K(»x  V.  Sjiellman  the  Court  held  that  the  jurisdiction 
of  a  police  magistrate  for  the  county  of  Peterborough  was 
no't  superseded  by  the  appointment  of  another  police  magis- 
trate for  that  county,  whose  commission  did  not  appoint  him 
''  in  place  and  stead ''  of  the  former  magistrate.     It  is  con- 
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tended  that  )lr.  Jijstiee  Brittoo  express^es  the  opinion  that 

a  police  magistratt^  for  a  city  or  town   hajj  jnriiidietiyn  a^ 

a  police  magistrate  thronghont  the  entire  county  in  whleli 

such  city  or  town  is  situate.    Jf  such  be  the  purport  uf  wlint 

Mr.  Justice  Brit  ton  ha.s  sai<l  in  that  cane,  his  4'x  press  ion  of 

opinion  is  entirely   obiter,  and   with   it  1   am,   with  great 

respect,  unable  to  agree. 

Section  30  of  the  statute  is  as  foUows:    *'  A  police  magi;?- 

trate  sitting  as  such  shall  have  full  power  to  do  whatever 

is  authorized  by  any  statute  in  force  in  this  province  relating 

to  matters  within  the  legislative  authority  of  the  legislature 

of  the  province,  to  be  done  by  twr)  or  more  justices  of  tlie 

peace;  and  every  police  magistrate  shall   bave  such  power 

while  acting  anywhere*  within  the  county  for  which  he  is  ex 

officio  a  justice  of  the  peace." 

If  the  police  niagis trate  for  a  town  or  city  sits  or  may 

sit  as  such  at  any   place  in  the  county  within  whicli  suc^i 

town  or  city  is  situate*  it  is  manifest  that  the  last  claur^e 

of  this  section  is  entirely  unnecessary.  The  prior  por- 
tion   of    the    section  would    in  that  case  confer  upon  him 

the    power  of  two  or  more  justices  of  the  peace  wherever 

he  should  hold  court  within  the  county.    It  inust  be  because 

the  police  magistrate  can  only  sit  a^  such  within  the  limits 
of  the  territory  for  which  he  is  appointed  that  the  second 
clause  of  the  section  i^  requisite,  to  enable  him,  when  sittiu;: 
elsewhere  in  the  coimty^  by  virtue  of  liLs  ex  oflicio  status 
a*  a  justice  of  the  peace,  to  exercise  the  powers  of  two  or 
more  justices  of  the  peace*  thougli  not  then  sitting  as  polite 
magistrate.  Wlien  sitting  elsewhere  than  in  the  city  or  town 

for  which  he  is  police  magistrate,  though  not  divested  of  his  |  || 

individuality  as  a  police  magistrate,  and  in  fact  <^xercisin;X 
jurisdiction  because  he  is  a  police  magistrate  and  therefon^ 
ex  oflBcio  a  Justice  of  the  peace  for  the  eo\irity,  his  powders 
and  jurisdiction  are  merely  those  of  two  or  more  justice?* 
of  the  peace;  and  what  two  or  more  justices  of  the  peace 
are  not  authorized  to  do,  he  may  not  do.  If  a  police  magis- 
trate for  a  city  or  town  were  em]>owered  to  sit  as  and 
to  exercise  the  functions  and  jurisdiction  of  a  police  magis- 
trate througliout  the  entire  county  in  which  such  city  or 
town  is  situate,  though  his  commission  should  purport  U\ 
appoint  him  police  magistrate  for  the  city  or  town  only,  it 
would  in  fact  make  him  police  magistrate  for  the  county 
afiil  every  part  of  it    This  cannot  have  been  intended,  anr^!, 

TOL.   IX.   O.W.B.  Nil.    15—31 
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1  am  satisfied,  is  not  the  effect  of  the  statutory  extension  of 
his  jurisdi:+ion  as  a  justice  of  the  peace. 

B>  virtue  of  sees.  17  and  30,  as  police  magistrate  for 
the  town  of  Essex,  Mr.  Beaman  had  jurisdiction  over  of- 
fences committed  in  any  part  of  the  county  of  Essex  for 
which  there  is  no  police  magistrate:  Kegina  v.  Gully,  21 
0.  R.  219.  To  such  cases  sec.  7  has  no  application.  In  regard 
to  the  trial  by  one  police  magistrate  of  offences  conmiitted 
within  the  territorial  jurisdiction  of  another,  Regina  v. 
Gully  is  not  an  authority. 

But  in  the  present  case  Mr.  Beaman  sat  in  the  town 
of  Essex,  for  which  he  is  police  magistrate,  and  sitting  there, 
it  is  urged  for  the  Crown,  he  might  exercise  his  plenary 
powers  as  police  magistrate  in  respect  of  any  case  brought  be- 
fore him  for  trial  if  it  originated  anywhere  within  the  county 
of  Essex.     As  police  magistrate  he  had  clear  and  exclusive 
jurisdiction  to  try  persons  charged  with  having  committed 
offences  within  the  town  of  Essex,  and  it  may  Be  also,  as  sug- 
gested by  Rose,  J.,  in  Regina  v.  Riley,  12  P.  R.  at  p.  104,  to 
try  persons  found  within  the  town  who  are  charged  before 
him  with  having  committed  offences  elsewhere  within  the 
county.     But  here  the  offence  is  charged  as  having  been 
committed  in  Amherstburg,  and  the  defendant  is  stated  in 
the  information  and  conviction  to  be  a  resident  of  Am- 
herstburg.    It  is  nowhere  suggested  that  he  was  found  or 
apprehended  in  the  town  of  Essex,  and  that  fact,  if  it  could 
confer  jurisdiction  on  Mr.  Beaman  (which  I  gravely  doubt) 
cannot  be  fairly  assumed  against  defendant;  it  should  appear 
on  the  face  of  the  proceedings.    But  the  fact  (which  does  so 
appear)  that  Mr.  Beaman  purported  to  act  as  a  justice  of 
tlie  peace  and  not  as  a  police  magistrate  perhaps  indicates 
that  defendant  had  not  been  found  or  apprehended  in  the 
town  of  Essex.   At  all  events  it  is  apparent  that  the  magi^^- 
trate  recogniz(Ml  that  his  jurisdiction  to  deal  with  the  ease 
depended  upon  his  ex  officio  status  as  a  justice  of  the  peace 
for  the  county.     In  this  I  think  he  was  well  advised.     As 
police  magistrate  for  the  town  of  Essex,  apart  from  hi?' 
ox  officio  character  as  justice  of  the  peace  for  the  county,  I 
think  he  had  no  jurisdiction  to  try  the  charge  against  de- 
fondant. 

Section  35  of  the  Act  respecting  police  magistrates  is  in 
tlioso  terms:  "  Xo  police  magistrate  need  act  in  any  ease 
arising  outside  of  the  limits  of  the  city,  town,  or  place  for 
which  ho  is  police  magistrate,  unless  he  sees  fit  to  do  5^0." 
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This  provision  implies  that  in  caiies  arising  within  the  limits 
of  such  city,  town,  or  place  he  is  Dbligetl  to  a^^^t;  and^  further, 
that  in  such  cases  he  has  a  jurisdiction  prior  to  and  exclu- 
sive of  that  of  other  magistrates,  who<se  jurisdiction  is.  as  to 
such  cases  limited  or  suspended.  Were  this  not  so,  as 
pointed  out  by  Rose,  J.,  in  Regina  v.  Biley,  12  P.  R.  at  p. 
104,  "unseemly  squabbling  between  magistrates  having 
concurrent  jurisdiction ''  would  be  not  merely  a  possible  but' 
a  probable  result.  The  true  interpretation  of  see,  7  of  the 
Act  respecting  police  magistrates  i^,  I  think,  to  vest  in  the 
police  magistrate  for  a  city  or  town  prior  and  exclusive  juris- 
diction over  all  cases  "for  the  town  or  city^'  which  arc 
within  his  cognizance  as  such  magistrate,  la  stieh  cases 
other  police  magistrates  in  the  same  county  have  only  the 
jurisdiction  of  justices  of  the  ]>eace  for  the  county,  an<^, 
except  in  the  special  circumstances  enumerated  in  sec,  7, 
that  jurisdiction  is  supended  in  favour  of  the  prior  juris- 
diction of  the  police  magistrate  for  the  town  or  city  where 
the  case  is  localized:  Rex.  v.  Duering,  2  0.  L,  11.  593, 

In  my  opinion,  the  only  jurisdiction  which  Mr.  Beaman 
had  in  this  case  was  that  conferred  upon  him  by  sees,  27 
and  30  of  the  Act  respecting  police  magistrates*  namely^  tlie 
}>owers  and  jurisdiction  of  a  justice  of  the  peace  or  of  two 
or  more  justices  of  the  peace  for  the  county  of  Essex.  He 
may  also  have  had  a  commission  as  a  justice  of  the  jjcace.  It 
is  not  material  whether  he  had  oi^  ha<l  not,  Section  7  of  the 
statute,  excluding  the  right  of  any  justice  of  the  i^eace  to 
*■  adjudicate  or  otherwise  act  in  any  case  for  a  town  or  city 
where  there  is  a  police  magistrate."  was  intended  to  and  did 
in  fact  prohibit  both  Mr.  Bcaman  and  Mr.  Church  from  act- 
ing in  a  case  such  as  this. 

The  conviction  should,  therefore,  be  quiished.  There  will 
l»e  the  usual  order  protecting  the  justice:^  and  any  officer 
who  may  have  acted  under  their  authority.  Tf  defendant 
will  undertake  not  institute  any  civil  action  against  the  In- 
formant, he  should  have  his  costs  of  these  proceedings 
against  the  informant.  Unless  he  is  prepared  to  give 
such  undertaking,  however,  there  will  be  no  order  as  to 
costs. 

MuLOCK,  C.J.,  concurred. 

Magee,  J.,  dissented,  for  reasons  stated  in  %vritiB5f.  fie 
felt  bound  by  Hunt  v.  Shaver,  22  A.  H,  30^.  and  Hex  v. 
.^pellraan,  is"  0.  L.  R.  43,  to  hold  that  Mr,  Beaman  Jiad 
j  II  ri  reliction. 
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April  19th,  1907. 

DIVISIONAL  COURT. 

DUXX  V.  McCALLUM. 

Mechanics'  Liens — Lis  Pendens — Lien  of  Material  Man- 
One  Claim  against  Lands  of  three  Separate  Owners- 
Amendment, 

Appeals  by  defendants  John  Deavitt,  Hannah  Ross,  and 
Mary  E.  Elphick,  from  order  of  Falconbridge,  C.J.,  ante 
316,  reversing  order  of  Master  in  Chambers,  ante  33,  vacat- 
ing the  registry  of  a  certificate  of  lis  pendens  against  the 
lands  of  the  three  appellants,  who  each  owned  a  separate 
piece  of  land. 

The  appeal  was  heard   by   Mulock,   C.J.,   Anglin,  J., 
Magee,  J. 

W.  E.  Middleton,  for  defendant  Deavitt. 

E.  A.  Forster,  for  defendants  Ross  and  Elphiek. 

J.  Bicknell,  K.C„  for  plaintiff. 

Mulock,  C.J.: — This  action  is  brought  under  the  Me- 
chanics and  Wage-Earners^  Lien  Act,  by  William  Dunn 
against  the  defendants  McCallum  and  Campbell,  contractors, 
and  John  Deavitt,  Hannah  Ross,  and  Mary  E.  Elphiek,  the 
owners  of  certain  lands,  for  a  declaration  that  the  plaintiff  is 
entitled  to  a  lien  on  the  said  lands  in  respect  of  moneys  ow- 
ing for  materials  supplied  to  construct  and  use  in  the  erec- 
tion of  buildings  on  the  said  lands. 

In  his  statement  of  claim  the  plaintiff  alleges  that  the 
defendants  Deavitt,  Ross,  and  Elphiek  were  the  owners  of 
the  lands  in  question,  and  entered  into  a  contract  with  their 
co-defendants,  McCallum  and  Campbell,  for  the  carpenter 
and  other  work  on  the  buildings  erected  or  being  erected 
on  the  said  lands,  and  that  the  plaintiff,  at  the  request  of 
the  contractors,  supplied  certain  materials  for  the  erection 
of  said  buildings  erected  or  being  erected  on  behalf  of  the 
defendants  Deavitt,  Ross,  and  Elphiek  on  the  said  lands 
to  the  amount  of  $280.86,  which  materials  were  incorporated 
therein.  The  plaintiff's  claim  is  thus  presented  as  one  un- 
divided claim  for  the  sum  of  $280.86  against  the  lands 
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owned  by  thret^:  defendants,  0eavittj  RosSj  and  Elphick^  to- 
gether and  not  Id  severaltyj  and  as  arising  under  one  con- 
tract entered  into  by  these  three  persons  and  not  under 
three  separate  contracts. 

After  statement  of  claim  filed,  the  Master  in  Chambers, 
on  motion  by  the  defendantii  Deavitt,  Ross,  ^nd  ElphiclCj 
the  appellants,  orderefl  that  the  claim  of  lien  registered  in 
the  registry  office  be  vacated  and  set  aside.  On  appeal^  the 
Chief  Justice  of  the  Kin^r's  Bench  overruled  the  Master 
and  directed  the  registration  to  be  restored.  From  this 
latter  decision  the  defendants,  Deavitt,  Eoss,  and  Elphiefc 
now  appeal.     .     .     . 

In  support  of  their  appeal,  th{^  appellants  allege  that 
they  were  not  jointly  parties  to  any  contract  with  the  con- 
tractors, McCaJluni  and  CampbelK  as  in  the  statement  of 
claim  alleged,  for  the  erection  of  any  building;  that  they 
had  no  joint  interest  in  the  lands  in  question,  but,  on  the 
contrary,  that  each  owned  a  portion  thereof  in  severalty, 
and  that  the  materials  were  supplied  to  each  one  in  respect 
of  his  separate  land  under  a  separate  contract  between  the 
contractors  and  himself  alone,  and  therefore  contend  that 
the  claim  of  lien  registered  is  invalid,  and  iU  registration 
should  be  vacated. 

The  corectness  of  the  appellants'  allegations  was  shewn 
by  affidavits  filed  on  the  original  motion  before  tlie  Master, 
and  was  conceded  by  plaintiff's  rounsel  during  the  argument 
before  us.  There  thus  being  no  dispute  as  to  the  facts,  tlie 
question  is  whether  the  plaintiff  is  entitled  to  maintain 
this  action  against  all  or  any  of  the  three  owners.  His 
cause  of  action  is  wholly  statutory,  and  is  enforceable  only 
in  manner  provided  by  the  statute. 

By  sub-sec  1  of  see  2^  "contractor"  means  "a  person  con- 
tracting with  .  .  .  the  owner  .  .  for  ,  .  .  fur- 
nishing materials  for  any  of  the.  purposes  mentioned  in  this 
Act;^'  and  by  sub-sec.  d  of  sec.  2,  tlie  word  ^'  owner  ^^  means 
"  any  person.  .  .  having  any  estate  ...  in  the 
lands  upon  or  in  respect  of  which  .  .  .  th<:^  materials 
are  .  .  .  furnished,  at  whose  request,  and  upon  whose 
credit,  or  upon  whose  behalf,  or  with  whose  privity  or  con- 
.«ent,  or  for  whose  benefit  any  such  .  .  .  materials 
.     .     .     are  furnished." 

Section  4  defines  the  nature  of  the  lien.     It  enacts  that 
^  any  person  who     .     .     ,     furnishes  any  materials  to  be 
used  in  the  making,  constmcting,  etc.    ...    of  any  build- 
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ing,  etc.  ...  for  any  owner,  contractor,  or  sub-contractor^ 
shall,  by  virtue  thereof,  have  a  lien  for  the  price  of  such 
.  .  .  materials  upon  the  erection,  building,  etc.  .  .  . 
and  the  lands  occupied  thereby,  or  enjoyed  therewith  .  .  , 
or  upon  such  materials  are  placed  or  furnished,  to  be  limited 
however  in  amount  to  the  sum  justly  due  to  the  person  en- 
titled to  the  lien  and  to  the  sum  justly  owing  (except  as 
herein  provided)  by  the  owner." 

And  sub-sec.  1  of  sec.  7  declares  that  "  the  lien  shall  at- 
tach upon  the  estate  or  interest  of  the  owner  a<  defined  by 
this  Act  in  the  erection,  building,  etc.  .  .  .  upon  or  in 
respect  of  the  .  .  .  materials  placed  or  furnished  to  be 
used,  and  the  lands  occupied  thereby  or  enjoyed  therewith." 

It  appears  to  me  that  the  clear  meaning  of  these  sections 
is  that  a  lien  under  the  Act,  in  respect  of  materials  furnished, 
attaches  only  to  the  erection,  building,  etc.,  in  respect  of 
which  they  were  furnished,  and  to  the  lands  occupied  there- 
by or  enjoyed  therewith,  or  upon  which  the  materials  are 
placed  or  furnished  to  be  used,  and  then  only  when  furnished 
for  the  "owner"  (that  is,  the  owner  as  defined  by  sub-sec, 
3  of  sec.  2  and  not  some  other,  owner)  or  for  the  '*  contractor '^ 
(that  is,  one  who  has  contracted  with  the  said  "owner"),  or 
a  sub-contractor. 

In  the  present  case  there  are  three  separate  properties 
owned  by  three  separate  persons,  each  of  whom  entered  into 
a  separate  contract  with  the  contractors  for  the  erection  of  a 
house  on  his  own  separate  property,  but  was  no  party  to  the 
other  two  contracts,  and  the  plaintiff  claims  a  lien  on  each 
property  for  the  materials  furnished  for  it  and  also  the  other 
two  properties.     There  being  no  community  of  interests  be- 
tween the  three  owners  in  respect  of  the  lands,  and  no  com- 
mon contractual  relations  of  any  kind  between  themselves 
or  between  them  and  the  contractors  in  respect  of  the  three 
different  houses  erected  for  them  respectively  by  the  con- 
tractors, it  is  obvious  that  each  property  cannot  be  charge- 
able with  the  plaintiff's  entire  claim.     The  Act  does  not  give 
a  lien  upon  property  owned  by  one  person  for  materials  fur- 
nished in  respect  of  another  property  owned  by  another  per- 
son. 

The  plaintiff  seeks  to  meet  this  objection  by  the  conten- 
tion that  at  most  it  is  only  a  case  of  claiming  too  nrnch  as 
against  each  property,  and  that  when  the  true  amount  of  the 
Hen  as  against  each  property  is  ascertained,  his  total  claim 
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can  be  correspondingly  apportioned.  If  this  were  the  cor- 
rect interpretation  of  his  cause  of  action,  it  would  be  a  good 
answer  to  this  appeal,  for  the  statute  being  equitable  in  its 
nature  should  be  liberally  interpreted,  in  order  that  its  pur- 
pose should  not  be  defeated.  But  I  am  unable  to  thus  view 
the  objection. 

The  cause  of  action  is  a  statutory  one,  and  in  order  to 
maintain  it  the  plaintiff  must  sbew  a  cause  of  action  coming 
within  the  provisions  of  the  statute. 

Assuming  that  tbe  plaintiff  was  entitled  to  three  separate 
liens  in  respect  of  three  separate  properties,  wa^  he  entitled 
under  the  statute  to  consolidate  the  three  separate  amounts 
owing  him,  into  one  claim,  and  thus  by  means  of  his  regis- 
tered claim  of  lien  or  lis  pendens  create  a  registered  incum- 
brance for  the  total  amount  against  each  property? 

Sections  17  and  18,  I  think,  answer  this  question.  Sub- 
section 1  of  sec.  17  authorizes  the  registration  of  a  claim  of 
lien,  and  declares  that  it  shall  set  out:  (a)  "the  name  and 
residence  of  the  person  claiming  the  lien  and  of  the  owner  of 
the  property  to  be  charged,'^  etc.;  (c)  "  the  sum  of  the  claim 
as  due  or  to  become  due;"  (d)  "  a  description  of  the  lands  to 
be  charged,"  etc.  And  sub-sec.  2  of  sec.  17  says  "  that  the 
claim  shall  be  verified  by  the  affidavit  of  the  person  claiming 
the  lien,  or  of  the  agent  or  assignee  having  a  personal  know- 
ledge of  the  matters  required  to  be  verified;"  etc.  By  form  4 
to  the  schedule,  being  the  form  of  this  affidavit,  the  person 
making  the  affidavit  is  to  swear  that  "  the  said  claim,  so  far 
as  it  relates  to  mo,  is  true.''  Then  sec.  18  declares  that  if 
more  than  one  lien  is  included  in  one  claim,  each  lien  shall 
be  verified  as  required  by  sec.  17. 

These  provisions  of  sees.  17  and  18  shew  that  eacli  lien 
must  be  treated  separately.  It  cannot  be  conceived  that  the 
legislature  contemplated  any  other  course,  for  it  would  be 
manifestly  unjust  to  allow  one  man's  property  to  be  incum- 
bered, even  temporarily,  with  an  alleged  incumbrance  with 
which  it  was  not  lawfully  chargeable.  Section  20  enacts 
that  *^the  registrar,  upon  payment  of  his  fee,  shall  register 
the  claim  so  that  the  same  may  appear  as  an  incumbrance 
against  the  lands  therein  described."  And  sec.  21  enacts 
that  *'  where  a  claim  is  so  registered  the  person  entitled  to 
a  lien  shall  be  deemed  a  purchaser  pro  tanto,"  etc. 

These  two  sections  must  be  construed  as  meaning  that 
each  parcel  of  land  shall  be  deemed  as  incumbered  only  in 
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respect  of  the  lien  with  which  it  is  properly  chargeable.  Ob- 
viously it  was  considered  that  each  owner  should  be  in  a  posi- 
tion at  any  moment  to  remove  the  incumbrance  by  payment 
of  the  true  amount  of  the  lien,  which  he  would  be  unable  to 
do  if  it  were  permitted  to  consolidate  liens,  as  has  been  here 
attempted  to  be  done. 

The  statute  does  not  create  any  such  lien  as  u  .<et  fottlj 
either  in  the  registered  claim  of  lien  or  in  the  plaintiffs 
statement  of  claim,  and  I  therefore  think  the  registered  claim 
of  lien  is  a  nullity,  and  as  such  cannot  be  validated  by  the 
application  of  the  curative  provisions  of  sec.  19.  More- 
over, even  if  the  statement  of  claim  were  capable  of  amend- 
ment, this  would  not,  I  think,  be  a  proper  case  for  applying 
the  provisions  of  sec.  19. »  The  plaintiif  has  caused  the  illegal 
registration  of  a  cloud  against  the  title  to  the  lands  of  the 
three  defendants,  and  apparently  without  having  taken  the 
trouble,  before  doing  so,  to  avail  himself  of  the  provisions  of 
sec.  29,  whereby  a  lien-holder  may  inform  himself  as  to  the 
facts. 

The  plaintiff's  counsel  also  argued  that,  irrespective  of 
the  claim  of  lien,  he  was  entitled  to  maintain  this  action 
because  of  his  having  commenced  it  within  sufficient  time 
and  registered  a  certificate  of  action,  but  his  statement  of 
claim  is,  I  think,  open  to  the  same  objection  as  the  claim  of 
lien,  and  must  share  the  same  fate.  He  was  bound  to  have 
set  forth  in  his  statement  of  claim  a  cause  of  action  appli- 
cable to  his  rights.  This  he  has  not  done,  and  he  is  no  more 
entitled  to  amend  his  statement  of  claim  than  he  would  be  to 
amend  his  claim  of  lien.  It  cannot  be  that  the  statute  con- 
templated the  plaintiff's  rights  being  different,  whether  his 
lien  was  preserved  by  the  registration  of  a  claim  of  lien  or 
of  a  lis  pendens. 

It  was  also  urged  upon  us  that  the  whole  claim  might 
at  the  trial  be  found  as  owing  in  respect  of  one  property,  and 
that  the  action  might  then  be  dismissed  as  against  the  others, 
and  that  the  Court  should  not  on  an  interlocutory  motion  fin- 
ally adjudicate  upon  a  matter  which  constitutes  the  very 
foundation  of  the  plaintiff's  cause  of  action. 

If  the  plaintiff  had  only  misjoined  in  this  action  three 
sejiarate  causes  of  action  against  three  different  persons,  it 
might  be  proper  to  allow  him  to  amend  or  to  continue  the 
action  to  the  trial,  if  any  useful  purpose  was  to  be  served, 
but  at  the  trial  the  invaliditv  of  the  claim  of  lien  would  1)6 
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a  bar  to  any  relief  against  any  one  of  the  three  owners,  and 
therefore  he  cannot  be  prejudiced  by  an  earlier  termination 
of  his  action.  Doubt l^s  sub-sees.  2  and  3  of  see.  27  of  the 
Act  were  intended  to  meet  just  snch  a  case  as  the  present 
aue  in  order  that  the  owner  of  lands  might  at  an  early  mo- 
ment seeni^  the  removal  from  his  registered  title  of  a  ctoud 
improperly  placed  upon  it,  I  therefore  think  this  appeal 
Bhould  be  allowed  with  costs. 

If  the  plaintiff  desires  it,  he  should  l>e  permitted  to  in- 
clude in  the  order  on  this  appeal  a  direction  dismissing  this 
action  with  costs. 

AxGLiN,  J.,  concurred. 

MaceEj  J,,  was  of  opinionj  for  reasons  stated  in  writing, 
that  the  appeal  ehoukl  be  allowed,  with  leave,  however,  to 
the  plaintiff  to  amend. 


i 


RiDDELL,  J.  April  SOth,  1007. 

CHAMBERS. 

SCAM  AX  V.  FERRT. 

Venui' — Afotion  to  Change — Preponderanre  of  Conren{enc& — 
n't/iR*js^f>^ — Phirf  fof  Tiiai — Terms  os  to  Expenses, 

Appeal  by  plaintilT  from  order  of  JEaster  in  Cliambers, 
ante  537,  changing  the  venue  from  Toronto  to  Sanlt  Ste. 
Marie^  upon  terniK 

D.  Hendersonj  for  plaintiff. 
Grayson  Smith,  for  defeiKlant. 

RrDi^EiJ.,  J.,  dismissed  the  apiK^sl  with  K>sts  to  defendant 
in  any  event 
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Praleck,  Jun.  Co.  C.J.  March  30th,  1907. 

HASTINGS  SESSIONS. 

REX   V.  H.  CORBY  DISTILLERY  CO. 

AH&n  Labour  Act — Convictions  of  Distillery  Covipatvn  for 
Importation  of  Alien  Workmen  —  Previous  Contract— 
'' Citizen"— ' Resident"— Skilled  Workmen  —  New  /n- 
dustry — Quashing  Convictions — Costs. 

Appeal  by  defendants  from  11  convictions  made  by  the 
police  magistrate  for  the  city  of  Belleville  under  the  Alien 
Labour  Act,  R.  S.  C.  1906  ch.  97. 

W.  B.  Northrup,  K.C.,  for  defendants. 

E.  G.  Porter,  Belleville,  for  George  S.  Johnson,  the  in- 
formant. 

Fraleck,  Jun.  Co.  C.J. : — Section  2  of  the  Act  reads  as 
follows :  *'  It  shall  be  unlawful  for  any  person,  company, 
partnership,  or  corporation  in  any  manner  to  prepay  the 
transportation  or  immigration  of  any  alien  or  foreigner  into 
Canada  under  contract  or  agreement,  parole  or  special,  ex- 
pressed or  implied,  made  previous  to  the  importation  or  im- 
migration of  such  alien  or  foreigner,  to  perform  labour  or 
service  of  any  kind  in  Canada." 

And  sec.  3 ;  *'  For  every  violation  of  any  of  the  provi- 
sions of  the  last  preceding  section  the  person,  partnership, 
company,  or  corporation  .  .  .  shall  forfeit  and  pay  a 
sum  not  exceeding  $1,000  and  not  less  than  $50." 

Having  regard  to  the  cases  in  hand,  the  first  endeavour 
is  to  find  out  the  meaning  and  intent  of  the  statute  in  order 
to  determine  whether  the  defendants^  acts,  or  any  of  them, 
fall  within  the  restrictions  imposed. 

First,  there  must  be  an  agreement  made  previous  to  the 
importation  or  immigration,  or  to  assist,  encourage,  or  solicit 
ihe  same,  or   to  pay  the  transportation. 

It  will  be  important  to  consider  the  case  of  an  alien  coming 
into  this  country  unsolicited,  of  his  own  accord,  seeking  em- 
ployment here,  and  upon  his  arrival  entering  into  the  employ- 
ment of  a  private  party  or  a  corporation. 
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I  am  of  the  opinion  that  it  is  not  the  intention  of  the 
statute  to  include  such  a  case  within  its  ])resic^ription8.  The 
whole  tenor  of  the  Act  is  to  the  contrai-y.  Section  7  provides 
ti^t  all  contracts  or  agreements  made  previous  to  the  immi- 
gration or  importation   shall  be  void. 

Again,  sec.  8  provides  a  penalty  for  any  master  of  a  vessel 
who  knowingly  brings  into  this  country  any  alien  who  pre- 
vious to  embarkation  on  such  vessel  had  entered  into  a  con- 
tract to  perform  work  in  this  country. 

Still  further,  sec.  12  makes  it  unlawful  to  promise  em- 
ployment through  advertisements  published  in  such  foreign 
country,  and  any  person  coming  into  this  country  in  conse- 
quence of  such,  shall  be  treated  as  coming  under  a  contract 
as  contemplated  by  the  Act.  Now  what  contract  is  here  re- 
ferred to?  It  seems  clearly  to  me  the  contract  mentioned  in 
sec,  2,  "  made  previous  to  the  importation  or  immigration  " 
of  such  alien. 

It  will  be  noted  that  in  every  case  where  the  word  ''agree- 
ment" occurs  but  one,  it  plainly  mentions  or  refers  to  an 
agreement  '*made  previous  to  the  importation  or  immigra- 
tion.'^ Indeed  if  this  were  not  the  intention  of  the  statute, 
then  sec.  2  would  appear  to  be  meaningless. 

Section  3  is  copied  verbatim  from  the  United  States  Act. 
It  seems  to  me  that  this  section,  from  the  foregoing,  is  not 
intended  to  create  an  offence  distinct  from  that  of  sec.  2. 
Ii,  on  the  contrary,  a  separate  offence  is  established,  how  are 
we  to  construe  the  words  "  citizen,"  "resident"  ? 

There  is  no  other  legal  definition  for  the  word  "citizen" 
in  this  country  except  if  it  be  applied  to  a  person  compris^ed 
in  an  urban  population.  In  any  other  respect  the  words 
*'  British  citizen  "  or  "  Canadian  citizen  "  would  be  meaning- 
less. If  citizen  is  construed  to  mean  British  subject,  then  an 
alien  must  reside  in  this  country  a  term  of  years  sufficient  to 
qualify  him  to  become  a  British  subject  before  any  one  could 
engage  hpm  to  perform  any  kind  of  labour.  So  likewise  with 
**  resident."  Clearly  it  is  not  the  intention  of  the  statute  to 
require  an  alien  to  take  up  his  abode  and  live  in  this  country 
for  a  period  of  time  long  enough  to  comply  with  the  legal 
definition  of  residents.  Moreover,  should  the  term  "  citizen  " 
or  "  resident  "  be  thus  applied  to  aliens,  it  would  be  inimical 
to  the  promotion  of  immigration  and  contrary  to  sec.  15  of 
the  Act. 
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T\m\  m  to  "Bkilled  labour;''  **ski 
knowledge  united  witli  tlio  dexterity  to 
of  work  as  it  ought  to  be  doue.  A  skill 
the  very  highest  class  of  workinen. 

Slih-section  (c)  of  sec.  9  states:  ** 
sJiall  be  construed  to  prevent  any  pereoi 
from  engaging  under  contract  or  agreei 
In  foreign  rmin tries  to  perform  labour 
that  skilled  labour  for  that  purpose  eaj 
tained/^ 

''  Otherwise  obtained/"  it  wag  contci 
prosecution,  meant  anywhere  and  in  an] 
suVsec.  2  of  sec.  12  has  been  overlooked 
section  shall  not  apply  Ui  skilled  labo 
Canada  as  herembefore  specified,  upo 
not  at  present  established  in  Canada*^' 

It  was  contended  by  couneel  for  the 
business  of  the  defendants  has  been  m 
Canada  as  to  Ivecorae  a  matter  of  judicial 
cr  reference.  Hhip  btnhling  lias  been  i 
days  of  King  Solomon.  But  the  bull 
triremes  wiL^  a  diffei'ent  industry  to  thai 
caravels,  and  the  building  of  the  latter 
dustrj  to  that  of  the  modern  ironclad  < 
hound. 

Distilling  hm  been  known  and  a  p 
centuries,  but  the  manufacture  of  spirit 
tillery  is  a  different  induetry  to  thar  o 
of  the  mountains  of  Kentucky,  or  the  n 
dew*'  amongst  the  hills  of  Kerry.  It 
life  of  the  distiller}^  is  only  about  15  TO 
ances  must  l>e  again  renewed. 

The  defendants  purchased  this  plani 
for  a  very  large  sum — ^aboiit  $1,000,0 
pended  thk  large  svim  they  determineil 
newest  process  and  appliances.  They 
Angelfi  Meyers,  of  Philadelphia,  an  cxp 
and,  as  the  result  of  this  consultation,  t 
in  a  new  process  altogether,  whereby  mo 
eould  be  obtained  from  a  giv^n  amon 
This  proeesF  wbe  within  the  last  year  o 
used  only  in  three  distilleries  in  the  1 
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this  a  large  expenditure  wa^  required,  one  witness  stated 
from  $150,000  to  $200,000,  and  it  is  not  denied  that  the 
work  in  installing  the  plant,  which  the  defendants?  intro- 
duced into  their  distillery,  called  for  workmen  of  the  very 
highest  order. 

It  has  been  found  by  the  magistrate  and  admitted  by  the 
prosecution,  that  Cohen  and  Matthews  were  both  enga^^ed  in 
this  country,  Matthews  in  the  defendants'  office  in  Belleville ^ 
and  Cohen  in  Corby ville.  Now  Isadore  Cohen  and  W. 
Matthews  came  to  this  country  of  their  own  accord,  not 
knowing  whether  they  would  be  engaged  or  not,  Cohen 
was  in  Omaha  and  received  word  from  his  uncle,  An- 
gelo  Meyers,  that  a  distiller  was  required  at  Corhyviilc, 
By  Meyers^s  advice  he  went  first  to  see  3Ir,  if,  B.  DaviM 
in  Montreal,  and  then  came  on  to  Belleville*  He  takes  up 
his  residence  at  Corby  ville  for  a  week  or  so  to  look  over 
the  distillery  and  see  if  the  place  suited  him,  and  was  finally 
employed  to  take  charge  of  the  work.  It  is  not  auggeeted 
by  the  prosecution  that  any  one  in  Canada  was  qualified  to 
take  Cohen's  place.  On  the  contrary,  Mr.  Taylor  had  been 
distiller  for  the  Corbys  for  30  years.  When  he  saw  the  new 
process  being  installed  he  refused  to  undertake  the  man- 
agement and  resigned.  If  Mr.  Taylor,  with  his  30  yt^ars* 
experience,  could  not  manage  this  plant,  where  ehe  m  Can- 
ada could  the  defendants  find  a  man  competent  to  do  so? 

Matthews  hears  through  Henry  Gohenj  who  had  visited 
his  brother  here,  that  the  defendants  required  a  '^  bottler/' 
He  came  of  his  own  accord  to  the  defendants^  office  in  Belle- 
ville, and  there  the  defendants  engaged  him.  After  these 
two  men  had  been  engaged,  and  some  time  after  they  ha<] 
commenced  work,  they  represented  to  the  defendants  that 
it  was  customary  in  such  cases  for  employers  in  this  business 
to  pay  travelling  expenses.  The  defendants  did  so,  not  as 
an  obligation,  but  simply  a.s  a  gratuity.  The  two  men  did 
not  come  into  this  country  with  an  understandiDjr  or  promise 
that  their  travelling  expenses  should  be  paid,  I  do  not  think 
these  payments  constituted  an  offence  within  the  meaning  of 
the  Act. 

Matthews  remained  a  short  time,  but  left,  alleging  that 
the  place  was  too  small  and  did  not  afford  opportunities  of 
educating  his  children. 
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I  am  of  the  opinion  that  the  appeal  in  the  case  of  Isadore 
Cohen  and  in  that  of  W.  Matthews  should  be  allowed  with 
costs  and  the  convictions  in  these  cases  be  set  aside. 

It  appears  that  a  committee  of  three,  consisting  of  E. 
]1.  Davis,  J.  H.  Stockton,  and  A.  I.  Bird,  manage  the  defend- 
ant company.  To  this  committee  is  relegated  the  power  te 
make  contracts  on  behalf  of  the  company  and  to  generally 
manage  the  same.  A  millwright  was  required,  and  Cohen 
spoke  to  Mr.  Davis  about  hiring  a  Mr.  Hiett,  an  experienced 
millwright  of  Peoria,  Illinois.  Cohen  wires  Hiett  as  follows: 
"Can  you  come  immediately  to  take  charge  millwright  work. 
Wire  reply,  stating  terms,  care  H.  Corby  Distillery  Co."  To 
this  Hiett  replies:  "Will  come,  $6  a  day  and  expenses.*' 
Cohen  replies:  "Terras  satisfactory.  Come  immediately. 
Wire  when  leaving.'*  Upon  this  Hiett  comes  direct  to 
Corby vi lie,  and  goes  to  work.  No  other  hiring  took  place. 
He  was  paid  the  wages  he  asked  and  his  expenses.  Hiett 
stated  in  the  evidence  that  a  millwright  to  perform  this 
work  would  require  a  knowledge  of  brass  work  as  well.  He 
also  stated  that  this  was  his  first  experience  with  a  plant 
like  that  which  the  defendants  had  installed.  I  think  the 
hiring  of  Hiett  a  violation  of  the  provisions  of  the  Act  and 
dismiss  the  appeal  in  his  cai^e  with  costs.  The  defendant^ 
a<^copted  Cohen's  telegrams  as  an  engagement. 

The  Ansonia  Copper  and  Brass  Co.  is  a  very  large  com- 
])any  of  coppersmiths.  This  company  have  a  large  number 
of  men  in  their  employ,  who  are  expert  coppersmiths.  This 
I'ompany  alone  possessed  the  tools  and  knowledge  of  instal- 
ling the  new  process  and  plant,  which  the  defendants  desired 
for  their  distillery  at  Corbyville. 

Peter  Bouchert,  agent  for  this  company,  who  draws  their 
j)lani<i,  came  to  Belleville  in  the  autumn  of  1905,  and,  on  be- 
half of  this  company,  entered  into  a  contract  to  install  the 
new  plant.  The  Ansonia  Company  were  to  furnish  all  the 
materials  and  perform  all  the  work.  The  Dominion  Con- 
struction Company  had  the  contract  for  erecting  all  build- 
ings required.  Like  the  contract  with  the  Dominion  com- 
])any,  the  one  with  the  Ansonia  people  was  a  very  large  eon- 
tract.  The  headquarters  of  the  Ansonia  Company  are  at  Cin- 
cinnati, Ohio.  There  were  no  provisions  as  to  where  this  com- 
])any  were  to  secure  workmen.  In  fact  the  matter  was  not 
mentioned.  The  Ansonia  Company  at  different  times  sent  on 
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inen  who  were  in  their  general  tiniploy  to  do  the  copper- 
itmith  work.  At  thi^  request  and  for  the  aecommorktion  of 
the  Aneonia  Cunipany  the  defendants^  after  thei^e  men  had 
arrived  and  eommenced  work,  paid  their  travelling  ex|>enaes 
and  also  their  hoard  while  working  on  the  job,  but  eut-h  sums 
of  nionpY  so  paid  out  by  tlie  deft^ndant^  were  charged  against 
rhe  Anninia  Company  upon  their  contracL  Tlie  police 
iimgisti-ate  holds  that  the  Ansonia  Company  were  the  agents 
for  the  defendants  to  employ  these  iiien  to  d*>  their  work. 
There  i;^  nothing  in  the  evidence,  that  1  ean  see,  to  Justify 
such  a  finding.  The  men  were  employed  by  the  Ansonia 
Company  and  paid  by  them. 

There  isi  no  legal  restriction  againiit  entering  into  a  eon- 
traet  with  a  foreign  company^  and  it  is  no  concern  of  the 
parties  here  as  to  where  such  foreign  contrattor  obtains 
his  workmen.  U  the  foreign  contractor  violatei^  the  statute 
under  eons iderat ion,  the  remedy  is  t^)  bring  such  men  be- 
fore  a  magistrate,  and,  if  a  breac^h  of  the  law  is  proved,  ta 
deport  them.  But  the  evidenct;  of  Boiu  hurt  shew^i  that  there 
are  only  three  distilleries  in  the  world,  and  none  of  them  in 
Canada,  that  have  a  plant  similar  to  this,  and  that  without 
his  jjlans  the  work  could  not  have  b*.*cn  done  and  that  he 
would  not  intrust  them  to  any  one  but  his  own  foreman. 
In  fact,  a,s  Frote^cher,  the  fon-uian^  states  in  his  evidence, 
"We  have  some  new  improvements,  which  we  don't  !ike 
other  people  to  handle."'  It  seems  to  me  clear,  therefore, 
that  skilled  labour  could  not  haw  been  obtained  anywhere 
in  Canada  to  do  th(^  work  done  by  these  men.  The 
defendant^  are  e.xpending  a  very  large  sum  of  money  in 
endeavouring  to  extend  and  build  up  an  industry  far  beyond 
the  old  one  ^o  well  carried  on  by  Ur.  Harry  Corby,  furnish* 
ing  employment  for  a  larger  amount  of  men,  a  larger  market 
for  our  cattle  and  grain  ami  other  profluee  of  our  country, 
in  fa^t  adding  to  the  wealth  of  our  country.  Canada  is  ex- 
tending rapidly  in  evert'  direction  and  in  all  manner  of  in- 
dustries. Common  labour  is  scarcely  tf>  he  had.  Railwavn 
and  other  large  interes^ts  projected  during  last  year  had  to  be 
abandoned  for  lack  of  men,  and  if  eoumion  lahonr  is  so 
scaree,  how  much  more  so  is  the  skilled  citi^sen? 

This  statute  is  copied  from  the  United  States  Act,  and 
k  meant  as  a  act -off  to  the  same,  Tt  was  aimed  against 
wHoleeale  importation  of  Inmhermen  into  our  woods,  and 
workmen  in  times  of  strikes  and  other  occasions.     I  do  not 
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think  that  it  is  the  spirit  or  intent 
cripple  a  large  indnstry*  Being  a  pe 
it  ought  to  have  a  liberal  conBtruetion 
public  good. 

In  the  cases  uf  Harry  HorteUj  Ale.>i 
man  Froteeehen  A\ig:ust  Knliert,  Ja 
Wonderlieh,  Edward  Bret^el,  nnd  Alir< 
must  he  allowetl  and  the  several  com 
each  party  to  pay  their  own  costs. 
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April  20th,  1907. 


WEEKLY  COURT. 


Ee  FEAVER. 


Will — Construction — Specific  Legacy — Lapsed  Legacy — Ab- 
sorption in  Residue — Distribution  per  Capita — Sale  of 
Lands — Payment  of  Incumbrances  and  other  Debts. 

Motion  by  William  Hazell,  executor  of  the  will  of  Susan 
Feaver,  deceased,  for  the  opinion,  advice,  and  direction  of 
the  Court  under  Rule  938  in  reference  to  the  will  and  as 
to  the  administration  of  the  assets  of  the  estate. 

The  will  was  as  follows: — 

"  I  direct,  first,  that  all  my  just  debts,  funeral  and  tes- 
tamentary expenses,  be  first  paid  and  satisfied  out  of  my 
estate  by  my  executor  hereinafter  named  as  soon  as  may 
be  conveniently  done  after  my  decease. 

"I  then  secondly  give,  devise,  and  bequeath  unto  my 
niece  Susanna  Emily  Willgoss  Beckett,  of  the  city  of  Hamil- 
ton^ spinster,  my  house  and  premises  known  as  236  Emer- 
ald street,  North  Hamilton,  free  of  all  incumbrance  as  here- 
inafter provided  for,  to  be  her  own  absolutely  in  fee  simple. 

"1  then  thirdly  give  and  devise  to  my  executor  my  pro- 
perties known  as  Xos.  120,  122,  124  Elgin  street.  North 
Hamilton,  to  bo  held  by  him  in  trust  and  sold  as  soon  aa 
conveniently  can  be  after  my  decease,  and,  after  satisfying 
all  incumbrances,  the  balance  of  the  proceeds  to  be  divided 
by  him  equally  share  and  share  alike  among  my  three  sis- 
ters, Mrs.  Jane  Foster,  Australia,  Mrs.  Eliza  Sturgeon,  Kent, 
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England,  and  Mrs.  Coust^nee  Beckett 

England. 

"I  then  fourthly  give,  devise,  ami 
nephew  Thoniiis  Feaver,  to  i>e  his  own 
ertj  on  Melbourne  t^treet  known  as  No. 
and  to  my  nephew^  Arthur  Feaver  to  b^ 
my  property  on  Melbonrne  Btreet  kno' 
street^  both  of  said  nephewiii  being  the 
sons  of  my  brother  Thomas  Feaver,  of 
in  the  county  of  Wentworth,  and  b 
in  the  city  of  Hamilt^m,  Ontario. 

"I  then  fifthly  give,  devisee,  and  be 
executor  my  properties  known  as  75  an 
in  the  city  of  Harailton,  Ontario,  V 
trust  to  sell,  and  out  of  the  proceeds: 
isting  incumbrance  on  No.  236  Emeral( 
devised  to  my  niece  Mias  Beckett;  an 
my  debts  that  nmy  not  have  been  pai( 
my  perBOualty  or  any  other  pro|}erty  m 
and  after  that  the  remaining  balance  si 
ehare  and  share  alike  amon^^  my  three 
may  be  living,  i.e.,  children  of  Mn 
Eliza  Sturgeon,  and  Mrs.  Constance 
uamed, 

'*  All  the  rest  and  residne  not  b 
order  to  be  divided  share  and  sbar^ 
beneficiaries  of  my  will 

"'  And  I  nominate  and  appoint  and 
executnr  of  this  my  last  wilt  and  test 
William  Hazed    senior,  of  the  city  of 
The  questions  propounded  for  the 
were  a^  follows;^ 

1.  Is  the  bequest  made  in  clause 
specific  legacy  to  the  parties  therein  i 
t,  (A)  Mrs.  Jane  Foster,  Austraiif 
the  testator  and  died  before  date  of 
what  becomeii  of  the  portion  of  the 
bequeathed  to  her? 

(B)  Does  it  go  into  the  residue  u 
so,  who  share  in  it  under  the  terms  of 

(C)  If  other i^i^e,  who  share  in  it 
tions? 
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3.  (A)  What  Ib  the  proper  applbatioa  of  the  proeeeda 
reahzed  from  the  sale  of  75  and  81  Chatham  street  under 
clauj?e  0  of  the  said  will? 

{B)  Is  the  property  under  clause  4  speciftcaUj  devised  so 
as  not  to  come  within  the  meaning  of  the  phrase  "  any  other 
property  not  specifically  devised"  in  said  clause? 

(C)  Does  the  clause  in  (juestion  mean  that  the  proceeds 
realized  from  the  sale  of  75  and  81  Chatham  street  are  ap- 
pUed:  (1)  in  payment  of  incumhrance  on  236  Emerald  street 
north  devised;  {2)  in  payment  of  balance  of  debts  not  paid 
aud  satisfied  hy  the  personalty;  and  (3)  halanee  if  any  to  be 
divided  ? 

(T))  Or  UiOt  the  proceeds  realized  from  properties  120, 
1^3,  and  124  Elgin  street  nortli,  referred  to  iu  clause  4,  go 
to  satisfy  debts  as  "  other  property  not  specifically  devised  ?"  ji;  | 

(E)  Or  is  the  total  realised  from  the  personalty  and  from  ]\' 
sale  of  75  and  81  Chatham  street  a  fund  for  payment  of  the  '| 
incumbrance   on  Emerald   street  north  and  all   the   other 

debts  of  the  testator?  ;  , 

(F)  If  there  h  a  balancei  under  clause  6^  do  the  cliildren  \  » 
of  Jane  Foster  (who  was  dead  at  the  execution  of  the  will) 
share  in  it  with  the  children  of  Mrs.  Eliza  Sturgeon  and  Mrs. 
Constance  Beckett? 

4.  Do  Susannah  Emily  Willgoss  Beckett,  Thomas  Eeaver, 
and  Arthur  Feaver,  who  get  specific  devises  of  real  estate 
under  other  clauses  of  the  will^  share  in  any  residue  of  the 
estate  and  in  any  lapsed  legacies  that  uiay  go  into  the 
residue  of  the  estate? 

5.  What  is  the  proper  mode  of  distribution  of  tlie 
$1^003.56  in  the  hands  of  the  executor^  having  regard  to 
the  answers  to  the  afores^aid? 

W.  II,  McClemont  Hamilton,  for  the  eiecutor  and  9  of 
the  beneficiaries, 

K  F,  Stephens,  Hamilton^  for  Constance  Beckett  and 
5  others,  beneficiaries. 

J.  n.  Publow,  Hamilton,  for  Eliza  Sturgeon  and  two 
others,  beneficiaries. 

Falconbridge,  CJ.:— In  answer  to  the  first  ijuestion 
contained  in  the  notice  of  motion,  the  bequest  in  clause  4 
of  the  will  is  specific. 

To  thti  second  question  (A)^  the  bequest t  to  Mrs.  Jane 
Foster  lapses,  she  having  predeceased  the  testatrix:  and,  aa 
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it  was  evidently  the  intention  of  the  testatrix  to  dispose  of 
her  whole  estate,  the  lapsed  portion  falls  into  the  residue- 

In  answer  to  question  2  (B),  the  lapsed  portion  falls  into 
the  residue  under  clause  7,  and  goes  to  the  beneficiaries 
therein  designated  per  capita. 

To  question  3  (A),  the  proceeds  realized  from  the  sale 
of  75  and  85  Chatham  street,  under  clause  6  of  the  will^ 
are  applicable  towards  the  payment  of  the  mortgage  on  the 
Emerald  street  property  devised  to  Miss  Beckett,  niece  of 
testatrix. 

To  3  (C),  the  answer  is  "yes/'  as  regards  payment  of 
incumbrance  on  Emerald  street  property,  and  the  balance 
(if  any)  in  payment  of  the  other  debts  idfter  exhausting  the 
personalty  and  the  lapsed  share. 

To  3  (B),  yes,  as  to  the  one-third  lapsed  share. 

To  3  (E),  no. 

To  3  (F),  yes. 

To  4,  yes.  They  share  equally  with  the  other  bene- 
ficiaries per  capita. 

It  is  not  necessary  to  answer  the  other  questions,  as 
the  executors  should,  in  view  of  the  above  answers,  be  able 
to  distribute  the  sum  mentioned. 

Costs  to  all  parties  out  of  the  estate. 


Clute,  J.  April  22nd,  1907. 

CHAMBEB8. 

CAMPBELL  V.  CROIL. 

Motley  in  Court  —  Ownership  of  —  Partnership — Judgment 
Creditors  —  Stop  Orders — Creditors'  Relief  Act — Pay^ 
ment  out  to  Sheriff  for  Distribution, 

Appeal  by  execution  creditors  of  firm  of  Croil  &  Mc- 
Cullough  from  order  of  Master  in  Chambers,  8  0.  W.  R,  G7, 
directing  payment  out  of  the  money  in  Court  to  the  slierifT 
of  Stormont,  Diindas,  and  Glengarry,  to  be  treated  as  moneY 
levied  under  execution  Jigainst  defendant  MeCulloiigli  and 
dealt  with  under  the  Creditors'  Belief  Act. 

Gmvson  Smith,  for  the  appellants. 

W.  K.  ^fiddleton,  for  an  oppnsin^j:  creditor. 

Cli'TE.  J..  disDiissed  the  appeal  with  costs. 
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DITTBIOWAL  COURT. 

PINDLAY    V.    HAMILTON    ELECTRIC    LIGHT    AND 
CATARACT  POWER  CO, 

negligence — Injury  to  Person  by  Electric  Wire — Proximi^ 
to  Highway — Findings  of  Jury — New  Trials 

Appeal  bv  plaintiff  from  jmlgnient  of  Etddell,  Jp,  ante 
434. 

G.  LyBch-Staunton,  KXl,  for  plaintiff. 

W.  W.  Oslwrne,  HamiUon,  for  defendants. 

The  Court  (Mulock,  C.J.^  Magee,  J,,  Clute,  J.),  set 
aside  the  findings  of  the  jury^  and  tlie  judgment  for  defen- 
dants, anfl  directerl  a  new  trial;  costs  of  the  foriiier  trial 
and  of  the  appeal  to  be  omia  in  the  eause. 


ApHiL  22nd,  1907. 

DI7I3I0KAL  COURT. 

FAULKNER  v.  GREER. 

Timber  —  Imjie  as  to  Ownership — Severanve  Inj  Stranger — 
Waiver  of  Tort—Conveijiince  of  Land  by  Ilitsbmid  to 
Wife — Title  to  Timber — Amendmetit  of  Issue-^Parttes 
— TJam ages—Money  in  Court — Payment  out — Interest — 
Costs. 

Appeal  by  defendanti?  from  judgment  of  Magee,  J.,  ante 
241,  in  favour  of  plaintiff  upon  the  trial  of  an  interpleader 
issue. 

.  W.  H,  Blake,  K.C,  for  defendants. 

C.  A.  Mobs,  for  plain  tiff. 

The  judgment  of  the  Court  (Falcon a RTor^K,  C.J.,  Bktt- 
TON,  J.,  Clute,  ,L),  wm  delivered  by 

Digitized  by  VjOOQ IC 


774  THE  ONTARIO  WEEKLY  REPORTER, 

Clute,  J.: — .  .  .  Plaintiflf  affirms  and  defendants 
deny  that  on  29th  September,  1905,  plaintiff  was  entitled  to 
$3,781.11,  moneys  paid  into  Court  by  the  Barnett-McQueen 
Co.,  Limited,  being  proceeds  of  1,274  spruce  and  tamarack 
piles  claimed  by  plaintiff,  as  having  been  cut  on  his  land,  as 
against  defendants,  who  delivered  the  piles  to  the  company 
before  the  said  date.    ... 

The  trial  Judge  .  .  .  found  the  issue  in  favour  of 
plaintiff,  and  directed  that  the  balance  in  Court,  $3,745.71, 
with  interest,  be  paid  out  to  her. 

There  is  very  little  dispute  about  the  facts.  Before' 2nd 
June,  1905,  plaintiff^s  husband,  George  Faulkner,  owned  the 
lots  on  which  the  timber  was  cut,  and  on  that  day  conveyed 
the  same  to  his  wife  for  valuable  consideration.  The  timber 
was  cut  and  removed  from  the  lot  in  question  prior  to  the 
deed  by  the  husband  to  the  wife,  but  neither  the  husband 
nor  the  wife  knew  that  this  trespass  had  been  committed. 
The  timber  was  cut  and  removed  without  any  colour  of  right 
Tfiere  is  no  doubt  from  the  evidence  that  the  husband  in- 
tended to  convey  the  land  with  the  timber  upon  it  to  plain- 
tiff, and  both  parties  to  the  deed  supposed  that  he  had  done 
so  until  they  subsequently  found  that  the  timber  had  been 
removed  from  the  property. 

The  trial  Judge  found — and  I  see  no  reason  to  disturb 
his  finding — that  defendants  had  no  knowledge  as  to  the 
ownership  of  the  timber.     Defendants  purchased  the  tim- 
ber from  Dunn  &  Evoy,  who  had  committed  the  trespass,  for 
$2,451.66.     They  asserted  that  they  expended  $430  in  re- 
moving the  same  to  Port  Arthur,  although  Home,  their  wit- 
ness, puts  this  expense  at  $150.      They  also  expended  for 
labour  in  cutting  off  the  butt  ends  of  the  piles  $137.    The 
trial  Judge  also  finds  that  the  company  accepted  from  de- 
fendants 214  piles  which  came  from  the  lots  in  question, 
amounting,  at  the  current  price,  to  $3,750.11.     He  further 
finds  "  that  all  these  were  cut  and  removed  to  the  ice  just 
outside  the  limits  of  lot  1  before  the  date  of  that  deed  to 
plaintiff,  but  that  neither  plaintiff  nor  her  husband  had  any 
knowledge  thereof  at  the  execution  of  that  deed.     As  that 
deed  appears  to  have  been  for  valuable  consideration,  I  must 
assume  that  both  parties  supposed  the  timber  to  be  there. 
The  consideration  included  it,  and  the  wife  would  be  en- 
titled to  it  as  vendee,  even  if  the  deed  does  not  have  the 
effect  of  conveying  it  to  her  as  part  of  the  realty  severed 
by  a  stranger   without   the*  knowledge   or   consent  of  the 
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owner,  and  therefore  not  dej&rived  of  its  character  of  realty 
as  between  ^^rantor  and  grantee/' 

I  think  there  ean  be  no  doubt,  m  between  tlie  hni^lmnd 
and  wife,  that  the  wife  wa.^  entitled  to  the  timber  in  ques- 
tion, and  it  does  not  lie  in  the  uiouth  of  the  trespasser  to 
challenge  this  ri^ht  between  husband  and  wife.  Plaintiff  is 
therefore  entitled  to  recover  the  value  of  the  timber  to  the 
game  extent  as  against  the  wrouerdoer  a.'^  slie  would  have 
been  if  the  timber  had  not  been  cut  until  after  the  date  of 
her  deed. 

The  substance  of  the  isBue,  not  the  form  merely,  is  to  be 
looked  at,  and,  masniuch  aa  plaintiff  elaimed  the  timber  by 
deed  through  her  husband,  and  he  was  willing  to  be  joined 
as  a  party,  I  should  have  thought  that  the  amendment  ap- 
plied for  might  havo  l>een  granted.  The  foriu  of  the  i.ssue 
would  not  have  been  changed  in  substance,  because  the  wife 
would  he  simply  uslntr  her  hiu^band's  name  with  her  own  to 
recover  the  property  wliich  belonged  to  her,  and^  there fore^ 
I  think  that  Canadian  Paeiiie  R  W.  Co.  v.  Rat  Portage  Lum- 
ber Co.,  10  0.  L,  E.  273,  5  O.  W.  E.  473,  dot'^  not  apply  to 
preclude  sueh  an  amendment.  But  I  agree  with  the  trial 
Judge  that  the  amendment  was  unnecessary. 

The  question  theis  remains,  what  portion  of  the  moneva 
paid  into  Court  is  plaintilT  entitled  to  recover f     .     .     . 

[Reference  to  Smith  v.  Baechler,  18  0.  R.  2f)3;  Hilton 
V.  Wowls,  L.  R,  4  Eq.  432;  Tn  re  United  :Mert-hyr  Collieries 
Co.,  L,  R.  15  Eq.  4G;  Livingstone  v,  Rawyard^  Coal  Co,,  5 
App.  C:is.  25:  Jegon  v.  Vivian,  L.  R.  6  Ch.  742.] 

Plaintiff's  claim  in  the  original  action  is  for  $3,500  dam- 
ages for  cutting  and  taking  timber  otf  the  lot  in  question, 
and  for  a  declaration  as  against  defendants  that  plaintiff  ia 
entitled  to  the  proceeds  of  the  timber.  The  action  was 
brought  against  the  defendants  in  the  issue  and  against  the 
Barnett-Jk Queen  Co.  The  company  obtained  leave  to  pay 
the  amount  into  Courts  less  their  costs  of  the  application, 
and  an  issue  wa.<^  directed  as  to  the  owneri^ship  of  the  money 
in  Court,  The  ease  is  not  identical  with  any  case  that  I 
have  been  able  to  find.  The  money  having  been  paid  into 
Court,  the  plain  tiff",  elaiming  the  same,  has  elected  tn>  take 
the  proceeds  of  the  sale.  At  the  time  the  timber  wa.^  cut 
and  removed  she  was  not  the  owner  of  the  land.  8he  be- 
comes entitled  to  claim  the  proceeds  by  having  pureliased 
the  land  on  the  supposition  that  the  timber  was  still  npon 
it.     I  dn  not  see,  therefore^  how  an  action  for  tre^pa^^s  to 
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the  land  can  be  maintained  by  her,  because  at  the  time  of 
the  trespass  she  was  not  the  owner.  She  is  only  entitled 
to  the  proceeds  of  the  sale  of  the  timber  by  reason  of  the 
subsequent  sale  to  her  made  upon  the  assumption  that  the 
timber  was  still  upon  the  land.  She  elects,  by  bringing  the 
action  in  her  own  name,  to  treat  the  severed  portion  as  a 
chattel.  Indeed,  1  think  no  other  form  of  action  could  be 
maintained  by  her,  having  regard  to  the  date  of  the  deed. 
This  being  so,  it  would  seem  that  she  is  entitled  to  recover 
only  its  value  when  first  severed.     .     .     . 

[Reference  to  Clerk  &  LindselFs  Law  of  Torts,  4th 
ed.,  pp.  275,  369;  Martin  v.  Porter,  5  M.  &  W.  351;  Wood 
V.  Morewood,  3  Q.  B.  440;  Jegon  v.  Vivian,  L.  R.  6  Ch.  742; 
Taylor  v.  Mostyn,  33  Ch.  D.  226;  Livingstone  v.  Rawyards 
Coal  Co.,  5  App.  Cas.  25;  Peruvian  Guano  Co.  v.  Dre}'fus, 
[1892]  A.  C.  166;  Reid  v.  Fairbanks,  13  C.  B.  692;  Union 
Bank  v.  Rideau  Lumber  Co.,  4  0.  L.  R.  ?21,  1  O.  W.  R.  764; 
Bulli  Coal  Co.  v.  Osborne,  [1899]  A.  C.  351.] 

In  the  present  case  the  defendants  were  not  the  original 
wrongdoers.  They  bought  without  knowledge  of  the  tres- 
pass; they  have  added  to  the  value  of  the  timber  by  its  trans- 
port to  Port  Arthur.  Plaintiff  does  not  claim  the  timber 
in  specie.  Plaintiff  has  in  a  sense  affirmed  the  sale  to  the 
defendants,  and  the  subsequent  sale  to  the  Bamett-Mc- 
Queen  Co.  The  judgment  appealed  from  gives  to  plaintiff 
the  proceeds  of  the  last  mentioned  sale.  I  do  not  think  this 
is  equitable.  I  think  the  equitable  rule  laid  down  in  the 
above  cases  should  be  applied.  We  are  not  dealing  with 
the  original  trespasser.  What  then  ought  to  be  the  measure 
of  damages  to  be  allowed  plaintiff?  Plaintiff  is  entitled  to 
recover  the  value  of  the  timber  taken,  that  is,  the  value  of 
the  timber  to  plaintiff  as  it  stood.  She  is  not  entitled  "  to 
fasten  upon  any  increment  of  value  which  from  exceptional 
circumstances  may  be  found  to  attach  ^'  to  the  timber. 

This  value  of  the  timber  should  not  be  scrutinized  too 
closely  or  weighed  in  golden  scales.  Tliis  value  may  l>e 
placed  at  $600  at  the  date  of  the  deed,  and  plaintiff  is  en- 
titled to  interest  from  2nd  June,  1905,  upon  that  amount, 
together  with  the  costs  of  the  action  and  of  the  issue,  of  the 
interpleader  application  and  trial,  and  of  this  appeal;  and, 
on  these  several  sums  being  paid  to  her  out  of  the  moneys 
now  in  Court,  the  balance  may  be  paid  out  to  defendants. 
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April  22nd,  1907, 

C.A. 

DELAMATTEK  v.  BROWX. 

Contract — -  Breach — Damages — Constrnciiofi  of  Contract — 
Removal  of  Bruj<h  from  f^and  —  Remaiml  of  Trees  — 
Quantum  of  Damages. 

A^ipetil  by  defonclant^;  the  Brown  Brothers  Co.,  Knrserr- 
irion.  Limited,  from  siieli  part  of  an  order  of  Falconbrtdge, 
0,J,,  on  appeal  from  the  report  of  the  Ma*«ter  at  Welland, 
ail  did  not  allow  the  appellants'  appeal  from  the  report,  the 
ettion  hein^  tn  recover  damages  for  l>reach  of  an  agreement 
with  rospeet  to  land  Icaj^ed  hv  plaintiffs  to  the  co-defendants. 
The  ^la^ter  a^segged  the  damages  at  $6,3^5,  and  the  Chief 
-TiTi^tice  on  appeal  made  i^ome  deductions  from  that  amount, 

E.  D,  Amiour,  K,C,,  for  appellants. 
W,  M,  Gemian,  K,C,.  for  plaintiffs. 

The  jmlgraent  of  the  Conrt  (Moss,  C..T.O.,  Osler,  Gar- 
ROW  J  ifACLAREN,  Meredith*  J  J,  A.),  was  delivered  by 

Osi.ER,  ,T.A.: — .  ,  ,  The  objection  renewed  on  the  present 
appeal  that  some  of  the  causes  of  action  or  heads  of  dam- 
age dealt  with  by  the  Master  had  not  actually  ac*crued  or 
arisen  at  the  date  of  the  issue  of  the  writ,  though  existing 
at  the  date  of  the  triab  is  not  open  to  defendants.  Ttese 
matters  were  referred  by  the  judgments  or  one  of  them^  and, 
the  judgments  standing  not  appealed  from  and  unreversed, 
we  cannot  see  that  the  Master  was  in  error  in  treating  the 
cfaimg  as  proper  to  be  considered  by  him  on  the  reference. 

We  are,  however,  of  opinion  that  in  two  respects  the 
learned  Judge  should  have  gone  furtlier  than  he  did  in  al- 
lowing the  appeal  from  the  report: — 

(1)  The  Ma^ster  allowed  a  sum  of  $6^5.  part  of  the  item 
Xo.  3  of  the  heads  of  damage  referred  to  in  objections  2 
and  5  In  the  grounds  of  the  appeal  before  Faleonbrid^c, 
C.J.,  viz..  for  not  removing  all  growth  of  brush  along  the 
fence  on  the  east  side  of  the  bush  land.  This,  which  on  the 
evidence  seems  to  he  an  extravagant  charge  in  any  case,  in- 
r-hTdee  the  cost  of  removing  the  brush  on  both  sides  of  the 
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fence,  on  the  defendants*  side  as  well  as  the  plaintiffs'. 
Upon  the  fair  construction  of  the  agreement  between  the 
parties,  it  appears  to  us  plain  that  the  defendants  only 
obliged  themselves  to  remove  the  brush  on  one  side  of  the 
fence,  that  is  to  say,  within  the  land  which  had  been  de- 
mised to  them  by  the  plaintiffs,  and  which  was  separated 
by  that  fence  from  other  land  belonging  to  plaintiffs.  There 
was  no  reason  why  defendants  should  have  stipulated  to  re- 
move brush  on  the  plaintiffs'  side  of  the  fence,  which  had 
not  been  allowed  to  grow  there  by  them,  and  which  during 
their  term  they  would  have  had  no  right  to  remove  or  inter- 
fere with,  and  the  agreement  of  6th  April,  1904,  does  not, 
in  our  opinion,  cast  upon  them  the  obligation  of  doing  so. 
This  item  of  damage  should,  therefore,  be  reduced  by  at 
tlie  very  least  the  sum  of  $325,  leaving,  it  may  be  said,  an 
extremely  liberal  allowance  of  $300  for  the  work  necessary 
to  be  done  on  that  side  of  the  fence  which  the  defendants 
should  have  cleared. 

(2)  An  item  of  $100  for  the  cost  of  removing  willow 
trees  on  the  north-east  corner  of  the  land  which  had  been 
leased  to  the  defendants.  We  do  not  see  how  these  can 
come  within  the  description  of  nursery  trees  which  the  de- 
fendants agreed  to  remove.  They  were  neither  planted  nor 
used  as  such,  but  appear  to  have  been  a  natural  growth 
from  suckers  from  slip-  planted  many  years  ago.  This  item 
should  also  be  disallowed. 

The  judgment  below  will,  therefore,  be  varied  to  tjie 
extent  indicated. 

Success  being  divided,  there  will  be  no  costs  of  the  appeal 


April  22nd,  1907. 

C.A. 

McKENZTE  v.  GRAND  TRITNK  R.  W.  CO. 

DICKIE  V.  GRAND  TRUNK  R.  W.  CO. 

Railway — Farm  Crof<sing — Overhead  Bridge  and  Under pasf — 
Depriving  Owner  of — Contract — Damages — Board  of  Bail- 
way  Commissioners. 

Appeals  by  defendants;  from  judgment  of  Meredith, 
C.J.,  7  0.  W.  R.  798,  in  favour  of  plaintiff  in  the  first  ac- 
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tion,  and  from  the  judgment  of  Boyd,  C,  in  favour  of 
plaintiff  in  the  second  action.  The  actions  were  for  dam- 
ages for  injuries  to  the  farms  of  plaintiffs  by  substituting 
for  the  bridges  or  farm  crossings  to  which  they  were  en- 
titled upon  the  severance  of  their  farms  by  defendants^ 
railway,  a  different  means  of  crossing. 

The  appeals  were  heard  by  Moss,  C.J.O.,  Osler,  Gar- 
row,  Maclaren,  Meredith,  JJ.A. 

W.  Nesbitt,  K.C.,  for  defendants. 

T.  G.  Meredith,  K.C.,  and  D.  A.  McDonald,  London,  for 
plaintiffs. 

Moss,  C. J.O. : — These  two  cases,  though  tried  at  different 
times  and  by  different  Judges,  were  argued  together  in  this 
Court,  the  points  involved  being  substantially  the  same  in 
each  case. 

In  the  first  named  case  the  (consolidated)  actions  are 
for  the  purpose  of  preventing  the  defendants  from  chang- 
ing or  interfering  with  a  bridge  and  way  over  and  across 
the  defendants^  line  of  railway,  which  intersects  the  plain- 
tiff's farm  from  east  to  west,  and  also  to  prevent  them  from 
changing  or  interfering  with  an  underpass  on  another  part 
of  the  plaintiff's  farm  provided  as  a  means  of  access  under 
or  across  the  defendants^  line  of  railway  which  intersects 
it  from  east  to  west. 

In  the  other  case  the  action  is  to  prevent  the  defendants 
from  changing  or  interfering  with  a  bridge  and  way  over 
and  across  the  defendants'  line  of  railway,  which  intersects 
the  plaintiff's  farm  from  east  to  west.  In  each  case  the  de- 
fendants, notwithstanding  injunctions  obtained  by  the  plain- 
tiffs, proceeded  to  alter  the  form  and  construction  of  the 
bridge  and  underpass,  and  damages  are  claimed  for  the 
injuries  thus  occasioned. 

The  defendants'  answer  to  the  plaintiffs'  complaints  are 
the  same  in  each  case.  They  say  that  they  were  never  under 
any  obligation  to  construct  any  of  the  crossings  in  question, 
and,  if  the  plaintiffs  are  entitled  to  require  the  defendants 
to  retain  the  crossings  or  maintain  others,  they  are  obliged 
to  obtain  orders  from  the  Board  of  Railway  Commissioners 
under  the  provisions  of  the  Eailway  Act,  1903. 

It  was  shewn  that  the  bridges  and  underpass  were  con- 
structed in  the  year  1854,  at  the  time  when  the  line  of  rail- 
way was  being  laid  down  or  constructed  over  the  plaintiffs' 
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respective  farms.  At  that  time  there  was  in  existence  legis- 
lation imposing  on  some,  though  perhaps  not  all,  railway 
companies,  the  duty  of  erecting  and  maintaining  farm  cross- 
ings of  the  railway  for  the  use  of  proprietors  of  lands  ad- 
joining it.  At  all  events  the  legislature  had  recognized  the 
propriety  of  affording  protection  in  this  respect  to  land 
owners  whose  lands  were  crossed  by  railways.  Whether 
the  bridges  and  underpass  were  constructed  in  the  belief 
that  the  duty  was  upon  the  railway  company,  or  because  of 
an  agreement  between  the  company  and  the  then  proprietors 
of  the  lands  through  whom  the  plaintiffs  claim,  it  is  the  fact 
that  the  company  did  construct  them,  and  that  for  more 
than  50  years  they  have  been  maintained  and  used  in  con- 
nection with  the  plaintiffs'  farms,  with  the  knowledge  of 
the  defendants  and  of  their  predecessors  in  title,  and  with- 
out any  objection  on  their  part. 

If  there  were  agreements,  the  defendants  are  as  fully 
bound  by  them  to-day  as  were  their  predecessors  at  the 
time  they  were  made.  There  could  be  no  question  of  ultra 
vires.  The  subject  matter  was  one  which  was  clearly  with- 
in the  powers  and  auti:  ^rity  of  the  railway  company  in  deal- 
ing for  the  acquisition  of  a  right  of  way  for  their  line  of 
railway.  And  there  is  nothing  in  any  of  the  cases  cited  or 
referred  to  that  supports  the  proposition  that  in  regard  to 
a  matter  of  this  kind  it  is  incompetent  for,  or  beyond  the 
authority  of,  a  railway  company  to  contract  with  a  land- 
owner. There  is  sufficient  in  the  circumstances  and  the 
proved  facts  to  fully  justify  the  conclusions  of  the  trial 
Judges  that  the  bridges  and  underpass  were  provided  for,  and 
enjoyed  by  the  plaintiffs'  predecessors  in  title  as  part  of 
the  agreement  or  arrangement  under  which  the  defendants' 
predecessors  in  title  acquired  their  right  of  way  through  the 
lands  in  question.  That  this  is  so  in  the  case  of  Dickie  is 
made  apparent  by  the  production  of  the  agreement  dated 
the  21st  December,  1874,  between  George  Dickie  and  the 
Great  Western  Bailway  Company,  which  recites  the  fact  that 
the  company  in  the  construction  of  their  railwa}^  across  the 
plaintiff's  farm  lot  severed  it  into  two  portions,  and  for  the 
purpose  of  enabling  the  owners  or  occupiers  to  pass  and 
repass  from  the  one  portion  to  the  other  a  bridge  was  pro- 
vided for  farming  purposes,  and  released  the  company  from 
all  obligation  to  maintain  or  provide  a  bridge  except  the  one 
now  in  question.  This  instrumenf  was  not  executed  by  the 
defendants'  predecessors  in  title,  but  at  the  time  of  the 
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trial  it  was  more  tlmn  2Q  years  oM,  ancl  wak^  therefore  evi- 
dence of  the  truth  of  the  faett^  ai?  therein  t^tated:  H.  S.  0- 
1897  eh.  134,  sees,  2  and  3,  See  aleo  Regina  v.  Guthrie,  41 
r.  C.  E.  148.  And  it  nmy  fairly  be  inferred  from  the  evi* 
dence  in  the  case  of  MeKenzie  that  a  similar  agreement  or 
arrangement  was  come  to  with  his  predecesBore  in  title. 

Upon  this  conclusion  the  defendants  were  in  the  wrong 
in  assuming  to  interfere  with  the  plaintiffs'  rights j  without 
the  sanction  and  authority  of  the  Board  of  Railway  Com- 
missioners. Tlip  circumstances  of  these  cases  do  not  war- 
rant the  contention  that  it  lay  upon  the  plaintiffs  to  apply 
to  the  Board.  The  defendanU  were  seeking  to  disturb  the 
status  quo,  and  it  was  for  them  to  make  application  in  such 
a  case. 

And  the  plaintiffs  were  entitled  to  he  protected  iu  their 
rights  as  they  existed  until  the  defendants  obtained  the 
authority  of  the  Board  for  their  action. 

The  appeals  should  be  dismissed* 


|( 


OsLER  and  Meredith,  JJ.A.,  each  gave  rea^^ons  in  writ- 
ing for  the  same  conclusion. 

Garrovv  and  Maclari^n,  J-T..\.,  concurred. 


C.A. 


Apr^l  ?'>xix  190n 


CHAWFOIU)  V.  TILDEF, 

Hail  war/ — Dom  iti  ton    Undr' risking — }f  t^dianirs^   Liens — rro^ 
r  in  rial  Act — Applirathn  of — ConsiitiitionHf  Law, 


A])poal  hy  plaintiff  from  order  of  a  Divisional  Court,  f* 
0.  TV.  R.  548,  l^l  O.  L.  K.  IHO,  rever^^in!!  jnd^uicnt  of  Ciatr, 
J.,  in  favour  of  plflintitT,  in  an  action  to  enforce  a  mechanic^ 
h'en  against  tht^  def*^udantH  the  Guolph  and  Goi!erirh  Hail- 
Wriy  Conipanv.  Pla'ntiff  wa-^  one  of  a  number  of  men  (em- 
ployed upon  con^itniction  of  the  railway  by  defi^ndants  Til- 
d<'n  «!v:  Co.,  suh-contraeior?;.  The  Gneljih  nnd  Ooderieh  Rail- 
Wiiv  Company  worr  mcorporated  \\y  a  T>oinin!on  statute,  4 
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Edw.  VII.  ch.  81,  which  declared  the  railway,  though  wholly 
within  the  province  of  Ontario,  to  be  a  work  for  the  general 
advantage  of  Canada.  The  Divisional  Court  held  that  the 
railway  being  a  federal  railway  exclusively  under  the  legis- 
lative control  of  the  Dominion,  it  was  not  competent  for 
the  legislature  of  Ontario  to  enact  any  law  which  would 
derogate  from  the  status  and  rights  and  property  enjoyed 
and  held  by  the  federal  corporation  under  its  constitution 
created  by  the  Dominion  of  Canada. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Gar- 
row,  Maclaren,  Meredith,  JJ.A. 

E.  L.  Dickinson,  Goderich,  for  plaintifP,  contended  that 
the  Mechanics^  Lien  Act  having  been  amended  since  King  v. 
Alford,  9  0.  B.  643,  so  as  to  extend  to  railways,  there  is  no 
exception  as  to  federal  railways,  at  all  events  if  wholly  with- 
in the  province. 

E.  D.  Armour,  K.C.,  for  defendant  railway  company. 

A.  M.  Stewart,  for  defendants  M.  A.  Piggott  &  Co.,  the 
principal  contractors. 

Meredith,  J.A.: — Where  power  to  build  and  maintain 
a  railway  is  conferred,  the  rights  of  the  public  in  the  con- 
cern, as  a  highway,  are  of  paramount  importance;  and  pri- 
vate interests  and  rights  are  necessarily  invaded  and  obliged 
to  suffer  to  some  extent  for  the  welfare  of  the  many.  It 
was,  therefore,  a  ver}'  short  and  necessary  step  for  the 
Court  to  take  in  denying  to  creditors  of  the  owners  of  the 
road  any  of  the  ordinary  rights  which  would  defeat  the  para- 
mount purpose  in  conferring  the  right  to  build  and  maintain 
the  road — would  destroy  it  or  materially  curtail  its  public 
usefulness. 

Such  considerations  are-  just  as  applicable  to-day  as  they 
were  in  the  days  when  the  cases  decrying  such  rights,  which 
have  been  referred  to,  were  decided.  But  legislation  has 
since  been  passed  in  aid  of  the  creditor.  That  in  question 
boldly  giving  the  right  to  sell  irrespective  of  consequences; 
and  the  other  legislation  which  indirectly  aids  by  providing 
that  the  rights  of  the  company  may  be  exercised  by  the  pur- 
chaser, and  so  removing  the  cause  for  the  decisions  against 
private  rights. 

The  appellants  are  seeking  to  enforce  a  claim  for  money 
against  the  railway  company,  by  a  sale  of  a  portion — ^prob- 
ably one-half— of  the  railway. 
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The  railway  i:*  ouc  whicli  couies  under  the  exclusive 
power  of  PurlianiL^nt,  being  expreHsly  excepted  from  the 
local  works  and  undertakings  over  which  exclusive  power  i^ 
given  to  provincial  legialaturet?. 

Dealing  with  the  cagne  in  tlie  more  orderly  and  conveni- 
ent manner,  the  first  question  for  consideration  ii5  whether 
federal  legislation  directly  or  indirectly  permits  snch  a  sale 
as  that  whieli  the  appellants  seek. 

Section  29f*  of  the  Bail  way  Act— R,  8.  C.  1906  ch.  37— 
frovides  a  means  by  which  any  railway^  or  any  section  of  ^ 
railway,  sold  imdcr  any  lawful  proceedings  may  he  run  or 
operated  by  the  [vnreha.^er  or  eventually  otherwise  dealt  with 
as  might  be  determined  hy  tlic  Governor  in  council;  and 
this  or  the  like  provision  has  been  considered  a  sufficient  re- 
moval of  the  cause  for  denying  a  right  of  sale  in  aid  of  pri- 
vate interests:  sec  Central  Ontario  H-  W.  Cu.  v-  Trusts  and 
Guarantee  Co*,  [1905 J  A,  C*  576,  It  plainly  recognizes  a 
right  to  sell  in  such  a  case,  I  assume  this  provision  to  be 
applicable  to  this  case;  and  if  applicable  can  perceive  no 
good  reason  why  a  civil  right,  conferred  upon  a  creditor  hy 
provincial  legislation^  to  sell  a  debtor's  property^  for  the 
purpose  of  payment  of  the  debt,  would  not  be  a  lawful  pro- 
ceeding within  the  meaning  of  this  legislation.  But  1  am 
unable  to  perceive  how  so  much  of  the  lauds  of  this  railway 
as  happen  to  be  within  the  territorial  limits  of  the  county 
of  Huron,  can  ije  considered  a  railway,  or  a  section  of  a  rail- 
way. The  context  shews  very  piairily  that  the  section  of  a 
railway,  in  respect  of  which  this  parliamentary  provision 
was  made,  inust  be  one  which  is  capable  of  being  '^  run  or 
operated/^  To  permit  a  sale  of  a  part  wliich  is  incapable 
of  practical  use  without  the  rest,  and  which  sale  would  de- 
stroy the  usefulness  of  the  rest,  would  he  a  very  flagrant 
violation  of  the  principles  before  referred  to. 

Federal  legislation,  therefore,  docs  not  aid  the  appel- 
lants. 

But  reliance  wa^^  placed,  and  mainly,  if  not  entirely^ 
placed,  upon  provincial  legislation;  which  in  plain  terms 
has  given  the  appellants  a  right  of  sale  such  as  they  seek, 
even  against  a  railway  under  the  excludve  power  of  Parlia* 
ment,  but  with  this  saving  clause,  *^Mn  so  far  as  the  legis- 
lature of  this  province  luis  authority  or  jurisdiction  in  re- 
gard thereto/' 

The  Croat  if  m  of  n  rifrht  such  as  tho  appellants  allege* 
and.  the  enforcement  of  it  in  the  manner  sought,  are  matters 
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which  come  within  the  meamng  of  "  property  and  civil  rights 
in  the  province/'  subjects  which  are  within  the  exclusive 
legislative  power  of  provincial  legislation;  but  an  enact- 
ment, under  such  general  power,  which  encroaches  upon  the 
exercised  power  oi  Parliament,  in  respect  of  any  particular 
subject  coming  under  its  exclusive  jurisdiction,  cannot  pre- 
vail; and  the  enactment  in  question  distinctly  does  that; 
the  principle  before  referred  to,  and  the  cases  decided  upon 
it,  shew  that  any  exercise  of  private  rights  which  would 
extinguish  or  substantially  impair,  the  public  rights  and 
interests  in  the  railway,  as  a  highway,  is  in  direct  conflict 
with  the  federal  legislation  providing  for  the  building  and 
maintenance  of  the  road.  The  legislation  which  gave  the 
power  to  sell  this  railway  piecemeal,  was,  therefore,  ultra 
vires,  or,  to  speak  more  accurately,  such  legislation  is  ren- 
dered inapplicable  to  the  railway  in  question  by  the  restrict- 
ing clause  which  I  have  before  quoted. 

It  was  said  that  the  lien  might  be  applied  to  the  whole 
of  the  road,  in  order  that  relief  might  be  given  to  the  ap- 
pellants; but  that  was  not  the  appellants'  claim  in,  nor  the 
judgment  at  the  trial  of,  the  action,  Nor  can  I  think  the 
enactment  relied  upon  would  warrant  it.  Under  the  17th 
section  the  lien  is  to  be  registered  "  in  the  registry  office 

of  the  registry  division in  which  the  land  is 

situated.''  It  is  hardly  likely  that  the  legislature  intended 
to  give  a  workman  employed  upon  a  railway  in  the  county 
of  Huron,  a  lien  upon  it  in  the  county  of  Carleton,  for  in- 
stance, with  all  the  difficulties  such  a  right  would  create, 
and  the  manifest  injustice  it  might  do  to  others  having 
better  rights  in  that  far  distant  county. 

For  these  reasons,  I  think  the  appeal  should  be  dismissed: 
and  I  think  it  proper  to  add,  that,  if  they  did  prevail,  the 
case  would  need  careful  consideration,  in  regard  to  the 
necessary  and  proper  parties  to  it,  the  nature  and  extent 
of  the  appellants'  rights,  the  rights  and  interests  of  other 
persons,  who  may  be  very  much  concerned  in  the  nature 
and  effect  of  the  judgment,  and  the  character  and  extent 
of  the  relief  which  ought  to  be  given.  The  case  seems  to 
have  been  dealt  with  somewhat  hastily  at  the  trial,  on  the 
supposition  that  the  persons  more  directly  concerned  in 
the  a])pellants'  clain]  would  pay  or  settle  it.  and  that  a  sale 
Avould  be  unnecessary,  and  very  ini])rol)able.  But  in  any 
case  it  is  to  be  observed  that  the  substance  of  the  enactment 
is  the  sale:  it  would  be  little  use  to  give  a  lien — anv  other 
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word  would  be  as  effectual — if  there  were  no  means  of  en- 
forcing it. 

OsLER,  J.A.,  gave  reasons  in  writing  for  the  same  con- 
elusion. 

Moss,  C.J.O.,  Garrow  and  Maclaren,  JJ.A.,  concurred^ 


C.A. 


April  22nd,  1907. 


CANADIAN  PACIFIC  E.  W.  CO.  v.  CITY  OF  TORONTO. 

Bailway  —  Protection  of  Public  at  Highway  Crossings  — 
Gates  and  Watchmen — Liability  of  Municipality — Orders 
of  Railway  Committee  of  Privy  Council  and  Board  of 
Railway  Commissioners — A cquiescence. 

Appeal  by  defendants  from  judgment  of  Mabee,  J., 
8  O.  W.  R.  348,  in  favour  of  plaintiffs  in  an  action  to  recover 
from  defendants  $4,677.11,  being  the  proportion  that  it  was 
alleged  defendants  were  liable  to  pay  towards  the  mainten- 
ance of  gates,  etc.,  at  certain  streets  in  the  city  of  Toronta 
(Dufferin  and  Bathurst  streets  and  Avenue  road)  crossed 
by  plaintiffs"  line  of  railway.  ^Iabee,  J.,  held  that  defen- 
dants were  concluded  by  authority  upon  all  the  points  raised 
by  them  as  reasons  why  they  should  not  continue  paying" 
under  these  orders:     Perrault  v.  Grand  Trunk  R.  \V.  Co., 

36  S.  C.  R.  671 ;  Re  Canadian  Pacific  R.  W.  Co.  and  County 
of  York,  27  0.  R.  559,  25  A.  R.  65;  Grand  Trunk  R.  W. 
Co.  V.  City  of  Toronto,  4  0.  W.  R.  450,  6  0.  W.  R.  27^ 

37  S.  C.  R.  232;  Canadian  Pacific  R.  VV.  Co.  v.  Grand  Trunk 
E.  W.  Co.,  7  0.  W.  R.  814. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Gar- 
row,  Maclaren,  Meredith,  JJ.A. 
J.  S.  Fullerton,  K.C.,  for  defendants. 
Angus  MacMurehy,  for  plaintiffs. 

Moss,  C.J.O. : — The  orders  of  the  Railway  Committee  oC 
tlie  Privy  Council,  as  constituted  under  the  provisions  of  tin" 
Railway  Act  of  1888  and  amending  Acts,  upon  which  tlie 
plaintiffs  are  maintaining  this  action,  were  for  several  years 

VOL.   IX.  O.W.R.   NO.    IG— 53 
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treated  and  acted  upon  by  the  defendants  as  valid  and  bind- 
ing upon  them.  These  orders  were  pronounced  upon,  appli- 
cations made  by  the  defendants  to  the  Railway  Committee 
for  protection  at  the  crossings  at  rail  level  of  the  3  highways 
in  question,  viv.,  Dufferin  and  Bathurst  streets  and  Avenue 
road.  The  plaintiffs  provided  the  protection  ordered,  and 
the  defendants  paid  their  share  of  the  expense  down  to  the 
end  of  1901. 

The  orders  were  in  force  at  the  time  of  the  passage  of 
the  Eailway  Act,  1903,  and  by  virtue  of  sec.  33  they  con- 
tinue in  force  until  repealed,  rescinded,  changed,  or  varied 
under  the  provisions  of  that  Act.  In  1906,  upon  an  appli- 
cation made  by  the  township  of  York,  to  which  the  defen- 
dants were  parties,  the  Board  of  Railway  Commissioners 
constituted  under  the  Railway  Act,  1903,  dealt  with  and 
treated  the  orders  as  valid  and  subsisting,  and  refused  to  re- 
scind or  vary  them. 

The  plaintiffs  are  therefore  entitled  to  have  them  en- 
forced according  to  their  terms,  unless  the  other  defences 
set  up  are  an  answer  to  the  claim.  But  they  appear  to  be 
disposed  of  by  decisions  binding  upon  us,  and  it  would  be 
but  needless  repetition  to  again  traverse  the  grounds  which 
are  fully  covered  by  them.  They  determine  adversely  to 
the  defendants*  contentions  and  must  be  accepted  as  govern^ 
ing  the  case  in  this  Court. 

The  appeal  must  be  dismissed  with  costs. 

OsLER  and  Meredith,  JJ.A.,  each  gave  reasons  in  writ- 
ing for  the  same  conclusion. 

Garrow  and  Maclaren,  JJ.A.,  concurred. 

April  22nd,  1907. 
C.A. 

METALLIC  ROOFING  CO.  OF  CANADA  v.  JOSE. 

Trade  Union  —  Conspiracy  —  Injuring  Plaintiffs'  Trade  — 
Evidence — Liability  of  Central  Body — Damages — Injuno 
Hon — Parties. 

Appeal  by  defendants  from  order  of  a  Divisional  Court,  7 
0.  W.  R.  7*09,  12  0.  L.  R.  200,  dismissing  with  costs  an 
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appeal  by  defendants  from  judgment  of  MaoMahon,  J., 
after  trial  with  a  special  jury,  in  favour  of  plaintiffs  for  the 
recovery  of  $7,500  damages  and  for  an  injunction  in  respect 
of  a  conspiracy  by  defendants,  as  members  of  a  trade  union, 
to  withdraw  workmen  from  the  service  of  plaintiffs,  and  to 
injure  them  in  their  business.  The  Divisional  Court  held 
that  the  withdrawal  of  the  men  in  the  midst  of  their  work  by 
the  combined  action  of  defendants  was  oppressive  and  un- 
fair to  plaintiffs,  «and  that  there  was  in  effect  a  boycotting  of 
plaintiffs'  goods;  and  that  the  loss  which  resulted  to  plain- 
tiffs was  not  overestimated  at  $7,500. 

The  appeal  waa  heard  by  Moss^  C.J.O.,  Osler^  Garbow, 

MaCLAREN^  MiEREDITH^  JJ.A. 

J.  G.  O'Donpghue  and  T.  J.  W.  O'Connor,  for  defendants. 
W.  M.  Tilley,  for  plaintiffs. 

Garrow^  J.  a.  :^-  .  .  .  The  plaintiffs  oarry  on  busi- 
ness at  Toronto  as  manufacturers  of  sheet  metal  building 
material.  The  action  was  brought  to  recover  damages  said 
to  have  resulted  from  a  strike  of  the  plaintiffs'  union  work- 
men, ordered  by  the  defendants  the  Local  Union  N"o.  30 
Amalgamated  Sheet  Metal  Workers,  and  indorsed  by  the 
defendants  the  Amalgamated  Sheet  Metal  Workers  Inter- 
national Association  or  Alliance.  For  the  order  as  to  repre- 
sentation by  the  individual  defendants,  see  5  0.  W.  R.  95, 
9  0.  L.  B.  171. 

I  agree  with  the  judgment  of  the  Chancellor,  7  0.  W.  R. 
709,  12  0.  L.  R.  200,  to  which  I  have  little  to  add. 

Mr.  O'Donoghue,  counsel  for  the  defendants,  in  his  argu- 
ment before  us  endeavoured  to  make  four  main  points : — 

1.  Respecting  the  constitution  of  the  suit  and  the  re- 
sults to  follow  from  enforcing  the  judgment 

2.  That  the  plaintiffs^  workmen  were  not  coerced  nor  in- 
duced to  strike  by  the  defendants;  that  what  they  did  was 
their  own  voluntary  act,  and  within  their  legal  right;  that 
the  plaintiffs  were  not  entitled  to  damages  upon  that  head, 
and,  as  there  was  no  separate  assessment,  there  should  be  a 
new  trial. 

3.  The  international  body  did  not  authorize  and  should 
not  be  held  responsible  for  the  boycott  of  the  plaintiffs' 
wares. 

4.  The  damages  are  excessive. 
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We  Imve,  I  think,  nothing  at  presa 
The  constitution  of  the  net  ion,  in  s*j  fa 
concerned,  was  long  ago  isettted,  iinallj, 
the  fact,  if  it  is  a  fact,  that  the  plainti] 
in  collecting  their  judgment,  would  1j 
tH.*Uing  it  ui^itle.  If  iu  the  eouree  of  tht 
under  process,  the  goods  of  A.  to  ] 
learned  coun&el  seemed  to  be  appreh( 
c^^%  A.  will  have  his  remedy. 

The  difticulty  with  hia  next  jjoint,  i 
]!j  upon  the  fact®.  There  wa^s,  1  think 
it,  to  submit  to  the  jury  that  the  sirik 
tary  act  of  the  workmen,  but  of  the  I 
organization,  and  that  its  purpose  was 
tiUfi  into  signing  an  agre<?njent  to  whi 
they*  bad  a  perfeit  right  to  do. 

As  to  tlie  tijird  point,  namely,  the  li 
oigaBization  for  the  boycott  of  the  plaii 
is  largely  a  question  of  fact,  and  there 
evidence  proper  for  the  jury  wbicli 
finding* 

It  is  not  disputed  that  the  central 

strike,  and  supplied  strike  funds  to  inai 

itself  having  proved  iiu^ffeutual  to  com 

cgreement,  the  ne.xt  ^tep  wa^  the  l>oycn 

tral  organization  did  not  expres>sly  aut 

spjondence  was  not  i>roduced,  nor  were 

Local  Union),  they  were  at  once  advised 

by  Mr.  Chapinan'B  letter  to  Mr.  Bmy  oJ 

in  which  he  says:  *'  I  mu^t  not  forget  to 

has  placed  this  firm   { plaintiffs)  on  the 

have  notified  our  employers  to  that  effei 

handle  any   of  their   products   while   fl 

To  wiiieh  no  letter  or  other  ronininnic 

came  back,  so  far  as  appears.     And 

partial  althongh,  it  m,  sbew^s  that  the  b* 

conunon  weapon  in  use  by  the  defendai 

of  coercion.     See  Mr»  Chapman's  letter 

aJso  to  Mr.  Bray,     The  correspondence 

Bray  wa.s  kept  advised  by  Mr  Chapmar 

on,   including  the  beginning  of  tJie  )e^ 

that  the  defendant  Kennedy,  refiidiog 

offirer    in   the   central    as&?X'iation,   ha<l 

flnaneial  assistance  to  the  extent  of  $200 
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that  association  to  the  local  union  to  aid  them  in  their  legal 
contest  with  the  plaintiffs.  The  case  is  thus  very  different 
in  its  fact«  from  Denaby  v.  Yorkshire  Miners'  Association, 
[1906]  A.  C.  384,  to  which  we  were  referred. 

Upon  the  question  of  damages  no  more  need  be  said  than 
that  this  was  also  a  question  for  the  jury,  and  no  one  reading 
the  evidence  fairly,  can,  I  think,  say  that  the  amount  is 
excessive. 

The  appeal  fails,  and  should,  in  ^y  opinion,  be  dismissed 
with  costs. 

Meredith^  J. A.,  gave  reasons  in  writing  for  the  same 
conclusion. 

Moss,  C.J.O.,  OsLER  and  Maclaren,  JJ.A.,  concurred. 


April  22nd,  1907. 

C.  A, 

CEOWN  BANK  OF  CANADA  v.  BRASH. 

Promissory  Notes  —  Forgery  of  Makers'  Names — Indorse- 
ment in  Name  of  Firm — Liahility  of  Non-authorizing 
Partner  —  Discount  hy  Bank  —  Notice  or  Knowledge  of 
Manager  —  Circumstances  giving  Rise  to  Suspicion  — 
Findings  of  Jury — Disregard  of  one — Rule  615 — Judg- 
ment of  Court. 

Appeal  by  defendant  Brash    from  judgment  of  a  Divi- 
sional Court,  8  0.  W.  R.  400,  allowing  an  appeal  from  the 
judgment  of  Teetzel^  J.,  at  the  trial,  upon  the  findings  of 
a  jury,  in  favour  of  defendant  Brash,  setting  aside  certain  of 
the  findings  of  the  jury,  and  directing  judgment  to  be  en- 
tered for  plaintiffs  under  Rule  615.    The  action  was  brought  I 
against  the  surviving  partner  of  the  firm  of  Brash  &  Camp- 
bell, and  against  the  administrator  of  the  estate  of  Camp-  { 
bell,  the  deceased  partner,  to  recover  upon  certain  promis-  I 
scry  notes  indorsed  by  Campbell  in  the  firm  name  and  dis- 
counted  by  plaintiffs.      The  jury   found  that  the   makers'  * 
names  to  the  notes  were  forged  by  Campbell  and  discounted 
by  plaintiffs  without  the  knowledge  of  Brash,  and  that  plain- 
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tiffs,  through  their  local  manager,  acted  honestly  and  m 
good  faith;  but  they  also  found  that  the  manager  had  no- 
tice of  the  fact  that  Campbell  had  no  authority  from  his 
partner  Brash. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Oslek,  Gabbow, 
Maclaren,  Meredith,  JJ.A. 

G.  H.  Watson,  K.C.,  for  defendant  Brash. 

F.  Araoldi,  K.C.,  sn^  W.  T.  McMullen,  Woodstock,  for 
plaintiffs. 

Garrow,  J.A.  : — In  my  opinion  the  only  question  in- 
volved in  this  appeal  is  whether  the  Divisional  Court  was 
right  in  disregarding  the  8th  answer,  and  that  could  only  be 
done  if  there  was  no  proper  evidence  to  support  the  answer, 
or  if  the  answer  was  not  material  to  the  issue.  But,  with 
that  answer  out  of  the  way.  Rule  616  would,  I  think,  apply 
to  uphold  the  judgment  of  the  Divisional  Court. 

The  defendant  Brash  and  one  Campbell  were  partners 
carrying  on  business  as  implement  agents,  which  business,  it 
is  stated  in  their  articles  of  partnership,  included  the  sale  of 
farming  implements,  sleighs,  cutterfi,  waggons,  buggies,  and 
other  vehicles. 

The  promissory  notes  in  question,  having  the  outward 
appearance,  at  least,  of  ordinary  customers'  notes,  were  pay- 
able to  the  order  of  the  firm,  and  were  indorsed  by  Camp- 
bell to  the  plaintiffs,  and  by  them  discounted  in  the  ordinary 
course  of  business,  and  tiie  proceeds  placed  to  the  credit 
of  the  firm,  and  afterwards  withdrawn  upon  the  firm's 
cheques  by  Campbell.  It  is  now  said  that  the  notes  are  for- 
geries, and  the  jury  has  so  found,  although  strange  to  say 
one  of  them  was  paid  by  the  maker  a  day  or  so  before  the 
trial. 

The  plaintiff's  action,  however,  is  not  against  the  makers, 
but  against  the  defendant  Brash,  and  the  defendant  Brown, 
the  administrator  of  Campbell  (who  is  dead),  as  indorsers. 

In  addition  to  finding  that  the  notes  were  forged,  the 
jury  found  that  they  were  indorsed  by  Campbell  to  the 
plaintiffs  in  the  firm  name  when  he  was  a  partner,  and  ihe 
proceeds  placed  to  the  credit  of  the  firm  in  the  plaintil^ 
books,  that  the  defendant   (Brash)  had  no  knowledge  that 
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the  notes  had  been  so  discounted  by  Campbell  (immaterial 
T  think),  and  that  the  plaintiflfs  in  discounting  the  said 
notes  and  paying  over  the  proceeds  acted  honestly  and  in 
good  faith. 

In  order  to  understand  fully  the  8th  question  whi^h 
created  the  difficulty,  it  is  necessary  to  also  read  the  7tli 
to  which  it  is  closely  related.  The  7th  question  is:  ''Did 
the  defendant  (Brash)  ever  authorize  the  said  Campbell  to 
discount  said  notes  or  to  open  a  bank  account  in  the  plaintiff 
bank?  A.  No.^'  The  8th  question  is:  "it  you  answer  this 
question  in  the  negative,  did  the  plain tiff.<,  through  their 
manager  or  otherwise,  h-ave  any  notice  or  knowledge  of  such 
want  of  authority?     A.  Yes.'^ 

It  was  not  claimed  or  pretended  by  anyone  that  there 
ever  was  express  authority  in  fact  given  to  Campbell  by  the 
[defendant   Brash.     What  was   relied   on   was   the   implied 
«Vuthority   imputed   to   him   as  partner    under  the  oircum- 
stances.    Teetzel,  J.,  told  the  jury:  "The  law  is  as  stated  by 
counsel  for  the  plaintiff,  -and  not  contested  upon  tliat  point 
by  counsel  for  the  defendant,  that  each  partner  in  a  trailing 
company,  such  a  company  as  the  firm  of  Brash  &  Campbell 
was,  is  presumed,  so  far  as  the^  world  is  concerned,  to  have 
autiiority  to  do  the  business  of  the  firm  in  the  firm's  name. 
Each  is  presumed  to  be  authorized  to  indorse  the  campauy'a 
paper  in  the  company's  name — the  firm  name.     That  pre- 
sumption, which  has  been  the  law  for  centuries,  is  nc<n.^Hary 
for   the  proper  carrying  on  of  commercial  business;  it  ie 
necessary  that  each  partner  should  be  bound  by  the  acta  of 
his  co-partner  done  in  the  ordinary  course  of  the  business  of 
the  firm,  and,  as  it  is  manifestly  an  item  in  the  ordinary 
course  of  a  firm's  business  to  discount  paper  which  u  in  his 
possession  as  the  property  of  the  firm,  it  h  to  be  presumed 
as   matter  of  law  that  he  has  authority   to  disc^ount  such 
paper,  and  prima  facie  a  bank  is  justified  in  afiRiming  not 
only  that  the  paper  belongs  to  the  firm^  but  alsf>  that  the 
partner  who  produces  it  for  discount  has  anthority  to  sign 
the  firm  name  upon  the  back  of  it.     .     ,    ,     1  tell  you  as  a 
matter  of  law  that  I  think  it  is  necessaiy  for  a  defendant 
partner  who  seeks  to  be  relieved  from  liability  on  account  of 
the  indorsement  of  the  notes  of  the  firm,  iu  tlie  name  of  tlie 
firm,  to  shew  such  acts  as  would  justify  a  Court  in  finding 
that  the  banker  or  merchant  who  might  discount  the  notes 
was   not  acting  honestly  as  between  himself  and  the  other 
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partner  in  discounting  the  paper  and  handing  over  the  money 
with  a  knowledge  of  the  facts/* 

No  fault  can,  I  think,  be  found  with  these  observations. 
But  what  I  do  not  understand  is,  why,  with  such  a  clear  and 
definite  statement  of  the  authority  implied  by  law,  it  was 
considered  necessary  or  even  useful  to  ask  these  puzzling 
questions — 7  and  8.  They  clearly  could  have  no  point  or 
meaning  except  as  directed  to  some  express  authority  in  fact 
-conferred  or  not  conferred  by  Brash,  and  notice  of  the 
absence  of  such  express  authority.  But  notice  of  the  absence 
of  an  authority  not  required  seems  to  lead  nowhere.  The 
implied  authority  was  ample  for  the  plaintiffs'  purposes,  as 
the  Judge  himself  seemed  to  think. 

The  real  issue  between  the  parties,  as  is  now  perfectly 
obvious  from  all  the  circumstances  of  the  case,  and  as  was 
apparently  the  view  held  by  the  Judge  at  the  trial,  is  that 
of  the  bona  fides  of  the  plaintiffs — ^were  they  the  holders  in 
due  course  of  the  notes  in  question,  which,  under  sec.  29  of 
the  Bills  of  Exchange  Act,  includes  taking  them  in  good 
faith,  for  value,  and  without  notice.    There  was  no  dispute 
about  the  value,  but  there  was  about  the  good  faith  and  no- 
tice, and  a  number  of  circumstances  were  referred  to,  but 
these  all  bear  upon  and  are  included  and  concluded  once  and 
for  all  in  the  answer  to  the  9th  question,  that  the  plaintiffs 
acted  honestly  and  in  good  faith.    That  completes  their  title 
begun  in  the  answers  to  the  2nd  and  3rd  questions.     They 
could  not  have  acted  honestly  and  in  good  faith   if  they 
had  notice  that  Campbell  had  no  authority.     And,  while 
there  was  evidence  quite  proper  for  the  jury  upon  the  9th 
question,  there  was,  I  think,  absolutely  none  in  support  of 
the  7th  and  8th.    So  that,  upon  both  grounds,  namely,  the 
absence  of  evidence  and  in  any  event  the  immateriality  of 
these  answers,  7  and  8,  I  think  the  Divisional  Court  arrived 
at  tlie  correct  conclusion. 

The  appeal  should  be  dismissed  with  costs. 

^foss.  C.J.O.,  OsLER  and  Maclare?^,  JJ.A.,  coneumed. 

IMereditii,  J.A.,  dissented,  for  reasons  stated  in  writing. 
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C.A. 


April  22nd,  1907. 


CANADIAN  PACIFIC  R.  W.  CO. 
R.  W.  CO. 


V.  GRAND  TRUNK 


Hallway — Leaseh/)Jd  Interest  in  Land — Sublease — Covenant 
— Payment  of  Bent — Acquisition  of  Fee — Surrender — 
Compensation — Indemnity  —  Interest  —  Agreements  — 
Construction, 

Appeal  by  defendants  and  cross-appeal  by  plaintiffs  from 
judgment  of  Mabee,  J.,  8  0.  W.  R.  299. 

W.  Cassels,  K.C.,  and  W.  A.  H.  Kerr,  for  defendants. 

E.  D.  Armour,  K.C.,  and  Angus  MaeMurchy,  for  plain- 
tiffs. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler, 
Garrow,  Maclaren,  JJ.A.),  was  delivered  by 

Moss,  C.J.O. : — The  questions  in  dispute  in  this  action 
have  their  origin  in  dealings  and  transactions  between  the 
parties  commencing  as  early  as  1892;  and  much  of  the 
difficulty  found  in  ascertaining  and  adjusting  the  rights  of 
the  parties  is  attributable  to  the  long  time  which  has  been 
suffered  to  elapse  since  the  matters  now  in  controversy  were 
first  mooted.  Many  of  those  who  took  a  prominent  part  in 
the  transactions  are  now  dead,  and  it  is,  no  doubt,  owing  to 
this  circumstance,  in  part  at  least,  that  the  case  is  now 
presented  for  adjudication  upon  a  mass  of  documents  and 
correspondence,  coupled  with  some  verbal  admissions,  with- 
out any  oral  testimony. 

The  Court  is  thus  left,  without  the  assistance  of  the  re- 
collection of  those  who  were  mainly  concerned  in  the  matter, 
to  form  the  best  conclusion  it  may  upon  the  materials  be- 
fore it. 

This  action  was  commenced  on  27th  March,  1906,  to 
recover  arrears  of  rent  alleged  to  be  payable  under  the  cove- 
nants contained  in  an  indenture  of  lease  dated  20th  January, 
1886,  made  by  plaintiff  Thome,  on  behalf  of  and  as  trustee 
for  the  Canadian  Pacific  Railway  Company,  to  the  defendants, 
of  a  parcel  of  land  composed  of  the  southerly  80  feet  of  that 
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part  of  water  lots  50  end  51  lying  to  the  north  of  Esplanade 
street,  in  the  city  of  Toronto,  for  a  term  of  years  expiring 
in  February,  1906. 

The  rent  reserved  was  $875  per  annum,  payable  half- 
yearly  on  the  20th  days  of  January  and  July  in  each  year, 
but  the  plaintiffs  set  forth  in  the  statement  of  claim  that  on 
or  about  1st  July,  1894,  defendants,  with  their  consent, 
surrendered  a  portion  of  the  demised  lands  to  the  city  of 
Toronto,  and  the  rent  was  apportioned,  and  the  amount 
payable  to  plaintiffs  was  reduced  to  $494.92  per  annum;  and 
that  subsequent  to  1st  July,  1894,  defendants  had  made  no 
payment  in  respect  of  the  said  rent.  And  plaintiffs  claimed 
$5,762.77,  being  $494.92  per  annum  from  1st  July,  1894, 
t't  21st  Februar>%  1906,  with  interest,  and  a  small  sum  for 
use  and  occupation  of  the  premises  from  the  latter  date  to 
the  date  of  the  issue  of  the  writ. 

In  defence  defendants  set  up  two  agreements,  both  dated 
26th  July,  1892,  the  first  made  between  the  Canadian  Pacific 
Railway  Company,  the  defendants,  and  the  city  of  Toronto, 
and  known  as  "the  tripartite  agreement,"  and  the  second 
made  between  the  Canadian  Pacific  Railway  Company  and 
defendants,  and  known  as  "the  Union  Station  agreement,'' 
and  alleged  in  substance  that  the  effect  of  those  agreements, 
and  of  what  was  done  under  and  in  pursuance  of  them,  was 
to  put  an  end  to  the  claim  of  plaintiffs  under  the  lease,  and 
that  plaintiffs  were  estopped  from  making  any  claim  there- 
under. They  also  by  amendment  alleged  that  by  deed  of 
surrender,  dated  20th  July,  1894,  they  surrendered  and 
yielded  up  to  plaintiff  Thome  the  lands  in  respect  of  which 
/the  rent  was  claimed,  and  that  the  surrender  was  duly 
accepted  and  -acted  upon  by  plaintiffs. 

By  their  reply  plaintiffs  reiterated  that,  save  as  to  the 
portion  alleged  by  them  to  have  been  surrendered  to  the 
city  of  Toronto,  the  lease  to  defendants  remained  in  full 
force  and  effect;  that  under  the  agreements  of  26th  July, 
1892,  defendants  were  bound  to  acquire  by  purchase  as 
owners  in  fee  for  the  purpose  of  the  Union  Station  provided 
for  in  the  agreement,  the  portions  of  the  demised  lands  not 
surrendered  to  the  city  for  the  purposes  of  a  bridge  provided 
for  by  the  said  agreements,  and  that  until  such  acquisition 
by  defendants  the  lease  remained  in.  full  force  and  effect, 
and  that  defendants  had  not  acquired  the  lands  nor  paid  for 
the  purchase  thereof. 
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They  also  set  up  as  an  alternative  claim  that  in  case  it 
should  be  held  that  the  lease  was  surrendered^  plaintifb  were 
entitled  to  be  paid  the  purchase  money  for  the  lands  other 
than  those  surrendered  to  the  city  of  Toronto,  and  (by 
amendment  at  the  trial)  to  be  indemnified  in  respect  of  pay- 
ments of  ground  rent  made  by  them  to  the  city  of  Toronto 
in  respect  of  the  part  not  so  surrendered.  They  also  denied 
that  they  were  in  any  way  estopped  by  acts  or  conduct  on 
their  part. 

The  trial  took  place  before  Mabee,  J.,  who,  after  con- 
sideration, gave  judgment  substantially  in  terms  of  plaintiffs* 
alternative  claim,  declaring  plaintiffs  entitled  to  recover 
from  defend-ants  the  value  of  their  leasehold  interest  in  the 
lands  as  of  ^6th  July,  1892,  less  profit  rents  paid  subsequent 
to  that  date,  and  directing  a  reference  to  ascertain  the 
amount  to  be  paid  by  defendants,  and  also  directing  de- 
fendants to  pay  to  plaintiffs  $3,649.47,  being  instalments  of 
rent  paid  by  plaintiffs  to  the  city  of  Toronto  for  the  lands 
since  26th  July,  1892,  with  interest  thereon  to  date  of 
judgment. 

Both  parties  appeal;  the  defendants  because,  as  they  con- 
tend, they  are  not  able  to  pay  anything  to  plaintiffs  in  re- 
spect of  the  lands  in  question,  but,  if  liable  for  anything,  it 
is  only  in  respect  of  a  smaller  parcel  of  the  land,  and  also 
because  they  are  not  liable  to  indemnify  plaintiffs  in  re- 
spect of  ground  rent;  and  plaintiffs  because,  as  they  contend, 
the  trial  Judge  should  have  awarded  judgment  upon  the 
covenants  in  the  lease.  In  -any  event  they  submit  that  if 
not  entitled  to  recover  the  rent,  they  are  entitled  to  the 
relief  awarded  them  by  the  trial  Judge. 

The  questions  for  determination  are:  first,  whether  the 
lease  upon  which  plaintiffs  found  their  claim  for  payment  of 
rent  was  existing  and  in  force  so  as  to  entitle  plaintiffs  to 
maintain  this  action  upon  the  covenant;  and  secondly, 
whether,  in  the  event  of  its  not  being  in  force,  plaintiffs  are 
entitled  to  the  relief  awarded  them  by  the  judgment  now 
m  appeal.     .     .     . 

At  the  date  of  the  agreements,  the  plaintiff  Thome  was, 
as  trustee  for  the  plaintiff  company,  the  lessee  of  the  city  of 
Toronto  of  water  lots  50  and  51,  under  assignment  from  the 
original  lessees  named  Tinning,  and  defendants  were  lessees 
from  Thome  of  the  southerly  80  feet  of  these  lots,  forming 
a  rectangular  piece  lying  to  the  north  of  Esplanade  street. 
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The  purpose  of  the  two  agreements  was  to  put  an  end  to 
questions  and  disputes  between  the  two  railway  companies 
with  reference  to  their  respective  positions  on  the  Esplanade, 
and  to  provide  for  the  establishment,  erection,  maintenance, 
and  user  of  a  Union  Station  and  the  approaches  thereto  Hf 
rail,  as  well  as  convenient  access  thereto  by  the  public.  Part 
of  the  plan  was  the  construction  of  an  overhead  traffic  bridge 
from  the  south  side  of  Front  street  to  some  points  north  of 
the  Esplanade.  And  it  was  agreed  that  in  order  not  to  inter- 
fere with  the  free  use  of  York  street  sb  a  thoroughfare  to  the 
proposed  Union  Station,  the  bridge  should  be  so  constnicted 
that  the  westerly  limit  should  coincide  with  the  easterly 
limit  of  York  street,  as  it  was  at  that  time.  This  rendered 
it  necessary  that  the  bridge  should  be  constructed  on  the 
west  side  of  water  lot  61;  and,  as  the  city  of  Toronto  were 
the  owners,  subject  to  the  lease  to  Thome  of  the  whole,  and 
the  sublease  by  Thome  to  defendants  of  the  80  feet  north 
of  Esplanade  street,  it  was  necessary  to  make  some  provisi<A 
with  regard  to  their  respective  interests.  The  7th  clause  of 
the  tripartite  agreement,  therefore,  provided  that  "the 
Canadian  Pacific  and  t'^e  Grand  Trunk  hereby  each  agrea 
to  surrender  to  the  city  so  much  of  its  lands  or  its  interests 
therein  south  of  Front  street  and  on  the  east  side  of  York* 
street  now  held  by  it  ...  as  shall  be  required  for  this 
purpose,  the  city  hereby  agreeing  to  make  a  fair  statement 
of  rent  for  the  future  in  respect  of  the  land  or  the  interest 
so  surrendered " 

The  effect  of  clauses  7  and  9  was  to  oblige  defendants  to 
surrender  more  than  two-thirds  of  the  land  held  under  the 
sublease 

The  remainder  comprised  a  parcel,  triangular  in  shape, 
lying  to  the  south  of  the  York  street  deviation  and  east  of 
the  bridge,  with  an  area  of  about  4,201  square  feet,  and  an- 
other small  parcel,  also  triangular  in  shape,  being  the 
extreme  north-east  comer  of  the  rectangular  parcel  held 
under  the  sublease,  containing  about  709  square  feet.  This 
small  parcel  seems  to  be  of  no  particular  use  to  defendants. 

The  other  triangular  piece  does  not  appear  to  have  been 
dealt  with  by  the  tripartite  agreement,  but  it  was  dealt  with 
by  the  Union  Station  agreement.  By  clause  2  of  that  in- 
strument it  was  declared  and  she^^Ti  on  the  plan  A.  attached 
thereto  to  be  part  of  the  Union  Station  property  to  be 
acquired  by  defendants  under  clause  9  of  the  same  agree- 
ment.   The  effect  of  these  clauses  is  to  oblige  defendants  to 
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acquire  tiie  triaugular  piet^n  us  pari  of  the  land  required  for 
compicting  the  Union  Station  property  as  designed  and 
fihewn  on  the  plans,  and  to  own  and  hold  it  subject  to  the 
terras  of  the  agreements,  the  cost  of  acquiring  it,  exclusive  of 
any  interest  defendants  had  in  it,  to  Lie  met  by  them  and 
charged  to  tJie  capital  account  provided  for  by  the  Union 
Station   agreement.  t 

Under  the  two  agreements  the  rights  and  obligations  of 
the  parties— piaintitts  and  defendant's — witli  res-pect  to  the 
parcel  under  lease  to  defendants^  seems  to  be  clearly  enough 
defined  except  as  to  the  small  piece  in  the  north-east  comer. 
In  a  general  way  over  two-fifths  were  to  be  surrendered  to 
the  city  for  the  purposes  of  the  bridge  and  the  York  street 
deviation,  and  tlie  n^mainder  (less  the  small  piyce)   was  to 

be  acquired  by  defendants  for  Union  Station  purposes 

In  Januar}^,  lSi>3,  the  city  of  Toronto  passed  a  by-law 
for  diverting  York  street,  eai^tward  as  provided  in  the  tri- 
partite agreement.  Oil  4  th  July,  1893^  defendants  made 
application  to  the  city  for  the  purchase  of  the  triangular 
piece  lying  south  of  the  diversion,  stating  that  defendants  in 
connection  with  the  Uniou  Station  construction  were  desirous 
of  obtaining  the  fee  in  this  land,  which  was  then  in  the  city, 
defendants  being  snb-tenants  of  plaint  iff  s^  who  assented  to 
defendants  obtaining  the  fee.  ,  .  ,  On  11th  July,  189:?, 
the  prof>orty  committee  of  the  city  council  reported  upon 
the  application,  stating  that  the  assessment  commiseione^  '  I 
considered  $3,530  a  fair  value  for  the  land,  and  recommend- 
ing til  at  it  be  sold  at  that  price 

The  poe?!stioii  taken  that  the  city  must  purchase  and  pay 
for  a  release  from  plaintiffs  of  the  whole  rectangidar  piet*e 
was     clearly  not    sustainable.     Under  the    two  agreements 
plaintiffs  were  ])artie9  to  the  arrangcmeuts  for  the  surrender 
to  the  city  of  more  than  two-thirdstof  the  price  without  any 
compensation  to  plaintiffs  other  than  an  abatement  of  n*nt 
and   an  extension  for  7  years  of  their  current  lease  from  the 
city.     And  it  could  not  but  be  apparent  to  all  concerned  that 
the  situation  created  by  the  two  agreements  was  wholly  in- 
consistent with  the  rectangular  piw^e  continuing  under  de* 
misp    to  defendants,      Plnin tiffs,  therefore,  could  not  fairly 
look  for  further  eomfjensation  from  the  city  in  respect  of  the 
portions  snrrendered  or  to  be  surrendered  for  the  purpows 
of  the  bridge  and  tlie  York  street  deviation.     N"othing  wilh 
Ir^ft  with  n*gard  to  which  a  claim  could  he  eveu  plausiibly  put 
forward  except  tlie  triaugidar  piece  south  of  the  York  street 
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deviation  and  east  of  the  bridge  and  the  other  small  piece 
in  the  north-east  comer  of  the  rectangular  block.     .    .    . 

The  surrender  (exhibit  12)  is  dated  20th  July,  1894, 
and  is  between  the  defendants  of  the  first  part  and  the 
plaintiff  Thome  oi  the  second  part,  and,  after  reciting  the 
leases  from  the  city  and  the  sublease  to  the  defendants,  sets 
forth  that  it  has  been  agreed  between  the  parties  that  the  de- 
fendants should  surrender  all  the  lands  demised  to  them  bj 
Thorne  for  the  purpose  that  he  on  behalf  of  the  Canadian 
Pacific  Bailway  Company  should  surrender  the  same  to  the 
corporation  of  the  city,  to  the  intent  and  for  the  purpose 
that  the  portion  required  for  the  deviation  of  York  street 
should  become  part  of  York  street  as  diverted  by  city  by-law 
;No.  3113,  and  to  the  intent  and  for  the  purpose  that  the  por- 
tion thereof  lying  southerly  from  York  street  as  diverted 
should  be  sold  and  conveyed  by  the  corporation  to  the  def^* 
dants  in  fee  simple.  It  then  surrenders  and  yields  up  to 
Thome,  his  heirs,  executors,  administrators,  and  assigns,  the 
whole  of  the  rectangular  piece,  and  all  the  term  of  the  lease 
yet  to  come  and  imexpired,  and  the  defendants'  estate,  in- 
terest,  and  right  of  renewal,  for  the  purposes  set  forth  in  the 
recital. 

The  next  instrument  is  an  agreement  between  the  city  of 
Toronto  and  the  plaintiffs  the   Canadian   Pacific  Bailway 
Company  (exhibit  9),  by  which  the  parties  mutually  agree 
that  the  deviation  of  York  street  has  taken  pkce,  and  the 
land  required  therefor  has  been  provided  by  the  companies 
within    the    meaning  of    clause  9  of    the  said  (tripartite) 
agreement,  and  that  any  formal  surrenders  in  respect  of  the 
land  then  under  lease  and  occupied  by  such  deviation,  not  yet 
executed,  be  executed  without  further  delay  and  take  effect 
as  and  from  Ist  July,  1894,  the  abandonment  or  abatement 
of  rent  provided  for  in  the  said  clause  to  be  in  proportion  of 
the  area  surrendered  to  that  of  the  whole  land  covered  by  the 
leases,  and  the  extension  of  the  current  leases  as  provided  in 
eJause  7  of   the    tripartite    agreement  to   be   made  without 
delay. 

•Following  this  agreement,  and  evidently  with  the  in- 
tention of  giving  effect  to  it,  the  plaintiffs'  solicitors,  on  30th 
April,  1895,  send  to  the  city  solicitor  for  approval  a  draft 
surrender  from  Thome  to  the  city  of  the  lands  embraced  in 
the  deviation  of  York  street  and  those  lying  to  the  soutii 
tliereof  north  of  the  Esplanade,  and  also  a  new  lease  of  the 
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remainder  of  the  Tinning  lots  extending  to  Front  street 
north  of  the  deviation,  adding:  "We  have  already  obtained 
a  surrender  from  the  Grand  Trunk  of  the  lands  held  by  them 
under  the  assignment  from  Mr.  Thome,  a  copy  of  which  we 
enclose  for  perusal/' 

The  instrument  drafted  and  sent  by  the  plaintiffs'  soli- 
citors, after  reciting  the  leases,  the  tripartite  agreement,  the 
agreement  of  4th  February,  1895,  and  other  matters,  contained 
a  surrender  by  Thome  to  the  city  of:  (1)  the  lands  required 
for  the  purpose  of  the  York  street  deviation;  (2)  all  the 
portion  of  the  rectangular  piece  that  had  been  leased  by 
ITiorae  to  the  defendants  lying  to  the  south  of  the  deviation; 
and  (3)  all  the  remainder  of  the  lands  held  by  Thome  from 
the  city  under  the  Tinning  lease  assigned  to  Thome.  It 
also  set  forth  that  the  surrender  of  parcel  (2)  was  to  the 
intent  and  for  the  purpose  that  the  city  should  and  might 
convey  the  same  to  defendants  in  fee  simple,  or  that  the 
same  might  be  acquired  by  defendants.  And  it  further  pro- 
vided that'  the  city  absolutely  acqtritted  and  discharged 
Thome  from  and  after  1st  July,  1894,  of  and  from  all  rent 
to  accrue  and  all  covenants,  stipulations,  and  obligations, 
from  and  in  the  Tinning  lease  with  respect  to  the  portion 
surrendered  for  the  purpose  of  the  deviation  of  York  street, 
and  from  the  day  of  the  execution  of  the  instrument  the  por- 
tion surrendered  for  the  purpose  of  the  conveyance  to  the 
defendants,  the  amount  of  rent  in  each  case  to  be  such  pro- 
portion of  the  whole  rent  reserved  as  the  areas  respectively 
bore  to  the  whole  area. 

Differences  arose  between  the  solicitors  as  to  the  frame 
of  the  surrender,  the  city  solicitor  objecting  to  the  insertion 
of  the  words  referring  to  the  intention  to  sell  the  triangular 
piece  to  the  defendants,  and  the  plaintiffs'  solicitors  insisting 
that  they  should  be  retained  or  that  the  surrender  of  that 
piece  should  be  struck  out  of  the  instmment.  On  9th  July, 
1895,  the  city  solicitor  retumed  the  draft  surrender  to  the 
plaintiffs'  solicitors,  saying,  inter  alia :  "  You  said  you  desired 
to  prepare  a  new  draft  to  omit  from  the  surrender  the  trian- 
gular portion  intended  to  be  conveyed  to  the  Grand  Trunk 
Railway.  Mr.  Bell  of  the  Grand  Trunk  objects  to  this  and 
says  the  Grand  Trunk  has  surrendered  to  Horace  Thome  the 
triangular  portion,  and  in  fact  all  of  lots  50  and  51  which 
it  held  under  lease  from  him.  He  says  that  the  triangular 
piece  was  a  part  of  the  land  to  be  acquired  by  the  Grand 
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Trunk  Railway  for  the  purpose  of  the  Union  Station  under 
the  agreements  with  your  company  of  1892^  it  being  included 
within  the  additional  land  referred  to  in  clause  9  of  that 
agreement  upon  which  4J  per  cent,  per  annum  is  to  be  paid 
by  the  two  companies."  This  was  a  fair  re-statement  of  the 
position,  and — having  regard  especially  to  the  report  of  the 
property  committee  of  the  city  council  of  July,  1893,  recom- 
mending the  sale  to  defendants — ought  to  have  removed  all 
difficulty  between  the  city  and  plaintiffs  as  to  the  former 
accepting  the  surrender,  even  though  accompanied  by  the 
words  objected  to.  But  it  still  lay  with  plaintiffs  to  make 
the  surrender  in  order  to  enable  the  defendants  to  purchase 
or  acquire  the  triangular  piece  in  accordance  with  the  agree- 
ment. The  plaintiffs,  however,  took  the  ground  that  their 
negotiations  with  the  city  having  failed  they  were  entitled 
to  return  to  the  defendants  the  surrender  executed  by  them 
and  to  demand  payment  of  rent  as  usual  under  the  sub- 
lease, which  they  did  by  letter  of  2nd  August,  1895,  addressed 
to  the  plaintiffs'  manager.  The  latter  returned  the  sur- 
render to  the  plaintiffs'  solicitors  on  3rd  August,  1895,  say- 
ing it  was  executed  by  the  defendants  in  good  faith,  and  that 
if  there  had  been  any  failure  on  the  plaintiffs'  part  to  carry 
out  a  portion  of  the  agreement  which  they  undertook,  as  he 
understood,  to  do  between  them  and  the  city,  it  was  a  matter 
with  which  the  defendants  had  nothing  to  do.  The  plaintiffs' 
solicitors  again  sent  the  surrenders  back  to  the  manager,  who 
once  more  returned  them,  and  this  incident  was  closed  by  a 
letter  from  plaintiffs'  solicitors  on  14th  August,  1895,  saying 
their  clients  claimed  no  interest  in  them,  and  they  remained 
with  them  entirely  at  the  defendants'  risk  and  subject  to 
their  order. 

Further  correspondence  and  interviews  took  place  be- 
tween the  various  solicitors,  in  the  course  of  which  plaintiffs 
made  a  claim  to  be  compensated  for  a  value  to  them  in  the 
triangular  piece  beyond  the  rental  which  was  being  paid  to 
the  city  therefor,  in  consequence  of  which  negotiations  wen* 
again  suspended.  See  city  solicitor's  letter  of  9th  September, 
1897. 

The  plaintiffs'  claim  in  this  respect  was  subsequently 
formulated  in  -a  letter  to  the  city  solicitor  dated  17th 
January,  1900,  in  which  it  is  stated  also  that  defendants  are 
not  paying  any  rent  and  decline  to  do  so,  and  that  plaintiffs 
can  hardly  be  expected  to  pay  rent  to  the  city  for  the  tri- 
angular piece,  and  that  it  is  not  fair  that  the  defendant? 
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should  expect  them  to  lose  the  diflference  in  the  rent.  Fur- 
ther correspondence  ensues  between  the  various  solicitors, 
and,  later  on,  between  the  plaintiffs'  president  and  the  de- 
fendants' second  vice-president  and  general  manager,  con- 
tinuing at  intervals  imtil  shortly  before  the  commencement 
of  the  axjtion  without  any  result  being  arrived  at. 

The  fair  conclusion  from  the  documents  and  correspond- 
ence, some  of  which  has  been  referred  to,  coupled  with  what 
appears  to  have  been  done  by  the  parties  within  a  compara- 
tively short  time  after  the  execution  of  the  agreements  of 
26th  July,  1892,  is  that  it  was  not  contemplated  or  intended 
by  the  parties  that  the  lease  to  the  defendants  should  con- 
tinue in  existence,  or  that  they  should,  as  regards  either  the 
city  or  the  plaintiffs,  be  considered  or  treated  as  holding 
any  of  the  lands  under  the  lease,  and  that  the  surrender 
executed  by  them  was  intended  to  extinguish  the  lease,  and  it 
was  treated  and  accepted  by  the  plaintiffs  as  a  performance 
by  the  defendants  of  their  obligation  under  the  tripartite 
agreement,  leaving  them  in  a  position  to  acquire  the  tri- 
angular piece  by  purchase  or  otherwise,  as  they  were  bound 
to  do  under  the  Union  Station  agreement;  and  that  after- 
wards they  endeavoured  to  procure  the  title  to  the  triangular 
piece,  but  were  unable  to  do  so  owing  to  differences  between 
the    plaintiffs  and  the  city  with  regard   to  the  surrenders 
\rhich  the  former  were  to  give  to  the  city.     After  that  the 
(Jefault  lay  between  the  city  and  the  plaintiffs,  and  by  the 
one   demanding  and   the  other  continuing  to  pay  rent  in 
respect  of  the  rectangular  piece,  they  could  not  saddle  the 
defendants  with  a  liability  they  were  under  no  obligation  to 
assume.     They  were  no  longer  liable  to  pay  any  sum  in  the 
shape  of  rent  for  the  triangular  piece,  and  they  were  justified 
in  disregarding  the  demands  for  rent  which,  in  the  course 
of  office  routine  apparently,  were  rendered  to  them  period- 
ically by  the  plaintiffs.     They  were  no  longer  lessees  of  the 
plaintiffs,  but,  as    regarded    them,  were    parties    bound    to 
acquire    the  fee  simple  of  the  triangular  piece,  and,  as  re- 
^^'arded  the  plaintiffs  and  the  city,  they  were  intending  pur- 
chasers  of  the  fee  simple  of  the  same  piece,  in  which  both 
file  plaintiffs  and  the  city  were  interested,  though  not  pre- 
cisely in   the  same  estates  or  areas. 

It   follows,  therefore,  that  the  judgment,  in  so  far  as  it 
(k^-lares  that  the  plaintiffs  are  entitled  to  be  indemnified  bv 
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the  defendants  in  respect  of  rent  paid  to  the  city  for  the 
lands  in  question^  and  directs  the  defendants  to  pay  the 
plaintifiEs  tiie  sum  of  $3,649.47,  cannot  stand. 

Then  with  regard  to  the  other  relief  awarded  the  plain- 
tiffs, the  defendants  are  still  under  obligation  to  acquire  bj 
purchase  or  otherwise  the  fee  simple  of  the  triangular  piece, 
as  shewn  on  map  or  plan  A.  attached  to  the  Union  Station 
Agreement,  and  to  pay  or  compensate  the  parties  having  in- 
terests therein  according  to  the  nature  and  extent  of  such 
interests.  The  plaintiffs  are  still  lessees  of  all  that  portion 
of  the  piece  lying  east  of  the  eastern  line  of  the  York  street 
bridge,  and  they  should  be  compensated  for  the  value  of  their 
leasehold  interest  in  so  much  of  the  lands,  and  the  defendantii 
being  in  the  occupation  and  enjoyment  thereof  should  render 
such  compensation,  and  then  acquire  the  fee  simple  from  the 
city  in  accordance  with  the  Union  Station  agreement.  And 
to  that  extent  the  judgment  should  stand,  the  second  parar 
graph  of  the  formal  judgment  being  modified  so  as  to  limit 
the  area  of  the  lands  as  above  indicated. 

In  connection  with  this  branch  of  relief  it  is  proper  to 
notice  the  argument  on  the  plaintiffs'  behalf  that  under  the 
tripartite  agreement  only  so  much  of  the  land  under  the 
York  street  bridge  as  was  necessary  for  the  foundations  df 
the  piers  supporting  the  bridge  was  to  be  surrendered  by  the 
plaintiffs  to  the  city. 

The  language  of  clause  7  does  not  lead  to  that  conclusion. 
The  object  of  placing  the  bridge  on  the  east  side  of  York 
street  was  to  avoid  interfering  with  the  free  use  of  that 
street  as  a  thoroughfare  to  the  proposed  new  Union  Station, 
and  so  much  of  the  lands  as  were  required  for  the  purpoee 
were  to    be    surrendered.     There  is  no  restriction  on    the 
generality  of    these    terms.     The    words  "  or  its    interest 
therein ''  plainly  point  to  the  character  of  the  holding,  and 
were  not  intended  to  and  do  not  apply  to  space  or  area.   And 
keeping    in    view  the    relation  of  the  parties — that  the  city 
v.as  the  lessor  and  the  two  companies  holders  of  leasehold 
interests — it  is  reasonable  to  conclude  that  what  was  meant 
was  that  there  was  to  be  a  surrender  in  fact  and  in  law  of 
so  much  of  the  lease  as  covered  the  soil  over  which  the  bridge 
extended.     The  city  would   necessarily  need  access    to   the 
abutments,  supports,  and  other  portions  of  the  bridge,  for  the 
purpose  of  repair  and  other  necessities,  and  it  can  scarrely 
be  supposed  that  these  were  intended  to  be  left  dependent 
upon  uncertain  implications.    It  is  to-be  noted  also  that  by 
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the  terms  of  the  subsequent  agreement  between  the  city  and 
the  plaintiffs  of  4th  February,  1895,  the  right  to  use  that 
part  of  the  land  under  the  bridge  is  expressly  given  to 
plaintiffs,  and  it  is  there  stipulated  for  the  first  time  that 
plaintiffs'  interests  are  to  be  surrendered  for  the  purposes  of 
the  bridge,  in  so  far  as  it  can  be  done  without  impairing  the 
usefulness  or  safety  of  the  bridge,  subject  at  all  times  to  the 
right  of  entry  thereon  by  the  city  for  the  purposes  of  super- 
vision, maintenance,  and  repair  of  such  bridge.  The  plain- 
tiffs have  thus  obtained  greater  rights  in  respect  of  the  soil 
under  the  bridge  than  they  were  entitled  to  under  the  tri- 
partite agreement.  But  this  does  not  affect  the  position  of, 
or  enlarge  the  claim  against,  the  defendants. 

The  appeal  should  be  allowed  to  the  extent  indicated, 
and  the  cross-appeal  should  be  dismissed.  The  costs  of  the 
action  and  of  the  reference  directed  should  be  reserved  until 
after  the  referee  shall  have  made  his  report. 

The  costs  of  the  appeal  and  cross-appeal  must  be  borne 
by  the  plaintiffs. 

It  is  unfortunate  that,  after  so  many  years,  the  parties 
have  been  unable  to  agree  with  regard  to  this  comparatively 
insignificant  matter.  It  seems  strange  that  a  thing  which 
appeared  to  have  been  quite  easy  of  adjustment  at  the  outset 
should  have  been  -allowed  to  drift  for  so  many  years  on 
oceans  of  correspondence  and  negotiations,  only  to  land  at 
last  in  prolonged  and  expensive  litigation.  Even  yet  an 
earnest  effort  may  bring  about  an  arrangement  more  satis- 
factory than  judicial  attempts  to  ascertain  and  determine 
the  exact  rights  of  the  parties  after  the  lapse  of  so  many 
>-ears. 


April  22nd,  1907. 
C.A. 
LEE  V.  TOTTEN. 

Trusts  and  Trustees — Breach  of  Trust — Threat  of  Litigation 
—  Promise  to  Make  Amends  by  Will  —  Compromise  — 
C<yi%sideration  —  Enforcement  —  Revocation  of  WUl  — 
Claim  on  Estate. 

Appeal  by  plaintiff  from  judgment  of  MacMahon,  J., 
8  O-  W.  E.  823,  dismissing  without  costs  an  action  brought 
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by  John  C.  K.  Lee,  on  his  own  behalf  and  as  executor  of 
Sophia  Lee,  deceased,  against  the  executors  of  Julia  Staa- 
ton,  deceased,  to  compel  defendants  to  make  good  to  plain- 
tiff out  of  the  estate  of  Julia  Stanton,  deceased,  the  share 
to  which  plaintiff  was  entitled  as  representing  Sophia  Lee, 
had  Julia  Stanton  by  her  will  provided  for  Sophia  Lee  and 
her  representatives  equally  with  other  members  of  the 
family  of  William  H.  Stanton,  deceased,  or  to  restore  a 
settled  fund  and  interest,  and  for  administration  of  the 
estate  of  Julia  Stanton. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Gar- 
row,  Maclaren,  JJ.A. 

A.  C.  McMaster  and  D.  D.  Grierson,  for  plaintiff. 

H.  M.  Mowat,  K.C.,  and  J.  E.  Robertson,  for  defendants. 

Maclaren,  J.A.  : — The  plaintiff  has  appealed  from  the 
judgment  of  MacMahon,  J.,  of  15th  December,  1906,  dis- 
missing without  costs  his  action  against  the  executors  of  the 
late  Julia  Stanton.  The  action  was  brought  by  plaintiff, 
who  is  the  executor  arid  residuary  legatee  of  his  mother 
Sophia  Lee,  to  receover  the  sum  of  $2,000,  which  it  i?  al- 
leged the  late  W.  H.  Stanton  held  in  trust  for  his  sister, 
Sophia  Lee,  and  which  was  lost  by  unfortunate  investments, 
and  for  which  his  widow,  Julia  Stanton,  had  become  re- 
sponsible. 

The  trial  Judge  held  that  no  binding  agreement  on  the 
part  of  Mrs.  Stanton  has  been  proved,  and  dismissed  plain- 
tiff's action  with  costs. 

From  the  evidence  it  appears  that  what  remained  of  the 
above  sum  was  at  the  time  of  the  death  of  W.  H.  Stanton 
in  June,  1879,  invested  in  the  stock  of  the  Consolidated 
Bank,  which  suspended  payment  in  August  of  that  3'ear. 

Mrs.  Lee  thereupon  made  a  claim  upon  Mrs.  Stanton,  and 
negotiations  ensued,  Mr.  F.  Amoldi  acting  for  Mrs.  I^e 
and  Mr.  H.  W.  M.  Murray  representing  Mrs.  Stanton.  The 
only  writing  in  connection  with  this  which  is  produced  is  a 
letter  from  Mr.  Murray  to  Mr.  Arnoldi,  dated  9th  October. 
1879,  saying  that  Mrs.  Stanton  repudiated  any  legal  liability, 
but  that,  if  it  were  left  to  her  as  a  matter  of  honour,  she 
would  do  what  she  believed  her  husband  would  have  done. 
namely,  make  up  to  Mrs.  Lee  as  long  as  she  should  live  the 
amount  which  the  dividends  of  the  Consolidated  Bank  st'H-k 
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should  fall  short  of  $100.  He  also  added:  "I  desire  also 
to  say  that  Mrs.  Stanton  has,  as  you  no  doubt  are  aware, 
provided  for  Mrs.  Lee  in  her  will  equally  with  other  mem- 
bers of  the  family.'* 

Mr.  Murray  has  no  distinct  recollection  of  what  passed 
between  him  and  Mr.  Arnoldi,  or  of  the  terms  of  Mrs. 
Stanton's  will  referred  to  in  the  letter  above  mentioned. 

Mrs.  Stanton  died  2nd  August,  1905,  having  executed  a 
will  dated  in  November,  1892,  by  which  she  bequeathed  to 
Sophia  Lee  the  sum  of  $2,000  if  she  survived  the  testatrix; 
and  in  the  event  of  her  predeceasing  the  testatrix,  she  be- 
queathed to  the  plaintiff  the  sum  of  $500.  Mrs.  Lee  died 
in  June,  1898,  so  that  the  bequest  to  her  of  the  $2,000 
lapsed.  The  sum  of  $100  per  annum  was  paid  her  by  Mrs. 
Stanton  from  1879  to  the  time  of  her  death  in  1898. 

In  supporting  the  present  appeal,  the  plaintiff's  counsel 
asserted  that  after  the  writing  of  the  above  letter  by  Mr. 
Murray  on  9th  October,  1879,  Mrs.  Stanton,  in  order  to 
avert  the  threatened  litigation,  offered  as  a  compromise, 
which  was  accepted,  and  entered  into  a  binding  agreement, 
to  pay  the  $100  per  annum,  and  to  leave  by  her  will  to  Mrs. 
Lee  and  her  representatives  a  portion  of  her  estate  which 
would  exceed  the  sum  of  $2,000. 

As  I  have  said,  Mr.  Murray's  memory  does  not  serve  him 
a£  to  what  passed  between  him  and  Mr.  Arnoldi  in  1879,  or 
as  to  the  contents  of  the  will  of  Mrs.  Stanton,  which  was 
then  in  existence  and  referred  to  in  his  letter;  he  cannot 
speak  except  as  to  the  facts  and  circumstances  therein 
mentioned,  which  he  has  no  doubt  are  correct.  It  becomes 
necessary  therefore  to  examine  the  testimony  of  Mr.  Ar- 
noldi;  which  the  trial  Judge  held  fell  short  of  establishing 
a  binding  agreement  on  the  part  of  Mrs.  Stanton. 

Mr.  Arnoldi  states  in  effect  that,  after  the  death  of  Mr. 
Stanton  in  1879,  he  began  pressing  Mrs.  Stanton  for  the 
payment  of  the  $2,000,  and  had  one  or  two  interviews  with 
Hr.  Mnrray,  who  was  her  solicitor,  and  received  from  him 
the  letter  of  9th  October,  1879.  That  he  saw  Mr.  Murray 
about  that  letter,  and  refused  to  accept  its  terms ;  he  asked 
to  see  the  will  alluded  to  in  the  letter,  and  it  was  shewn  to 
him.  In  one  place  he  says  it  was  shewn  to  him  by  Mrs. 
Stanton  herself,  in  another  that  it  was  shewn  to  him  by  Mr. 
Mnrray,  and  that  Mrs.  Stanton  told  him  she  had  instructed 
Mr.  Murray  to  shew  it  to  him,  and  that  the  will  left  a  share 
of  her  estate — he  thinks  one-fifth — to  Mrs.  liCe  and  her  re- 
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presentatives.  Shortly  after  this  it  happened,  without  in- 
tention on  his  part,  that  he  was  with  a  relative  at  Mrs.  Stan- 
ton's house,  and  she  spoke  to  him  on  the  subject.  She  said 
she  was  willing  to  pay  Mrs.  Lee  $100  a  year  as  long  as  she 
lived,  and  that  the  proportion  of  the  estate  which  she  had 
left  by  the  will  would  compensate,  and  be  more  than  $2,000. 
He  assured  her  that  there  would  be  no  necessity  for  any 
IHigation,  that  he  would  tell  Mrs.  Lee  so,  which  he  did,  that 
the  $100  a  year  was  paid,  and  he  heard  no  more  of  the 
matter  until  after  the  death  of  Mrs.  Stanton  in  1905. 

Mr.  Arnoldi  does  not  say  that  he  had  any  communica- 
tion with  Mr.  Murray  after  this  interview  with  Mrs.  Stan- 
ton, indeed  his  testimony  implies  the  contrary.  His  account 
of  what  passed  between  Mrs.  Stanton  and  himself  falls  con- 
siderably short  of  establishing  a  binding  agreement;  but 
points  rather  to  the  conclusion  that  he  was  willing  to  rely 
on  the  probability  of  Mrs.  Stanton  not  making  any  different 
provisions  by  her  will.  If  he  had  thought  of  entering  into 
a  contract  on  the  subject,  knowing  that  Mrs.  Stanton  had 
placed  the  matter  in  the  hands  of  her  solicitor,  he  would 
no  doubt  have  advised  Mr.  Murray  of  what  had  passed,  and 
would  not  have  left  the  matter  to  a  casual  conversation  in 
Mrs.  Stanton's  house  during  a  friendly  call.  It  is  to  be 
specially  observed  that,  according  to  his  own  account  of  it, 
he  did  not  ask  for  or  receive  from  Mrs.  Stanton  any  promise 
01  undertaking  respecting  her  will.  The  will  that  was  shewn 
to  him,  whether  by  Mr.  Murray  or  Mrs.  Stanton,  was  one 
that  had  been  made  long  previous  to  any  claim  made  upon 
her,  and  was  purely  voluntary,  so  that  it  cannot  be  in  any 
way  invoked  to  raise  a  presumption  in  favour  of  the  position 
now  taken  by  the  plaintiff. 

The  fact  that  the  interview  in  question  at  Mrs.  Stanton's 
house  took  place  27  years  before  the  trial,  and  the  falli- 
bility of  human  memory,  especially  when  it  is  not  strength- 
ened by  tKe  only  contemporaneous  writing,  but  the  contrary^ 
would  lead  one  to  look  for  clear  evidence  of  the  alleged 
agreement.  The  trial  Judge,  who  saw  and  heard  the  wit- 
nesses, came  to  the  conclusion  that  such  an  agreement  wa& 
not  proved,  and  a  careful  perusal  of  the  evidence  and  a  con- 
sideration of  all  the  circumstances  of  the  case  lead  me  to 
the  same  conclusion. 

In  my  opinion,  the  appeal  fails  and  should  be  dismissed 
with  costs. 

Moss,  C.J.O.,  OsLER  and  Garrow,  JJ.A.,  concurred. 
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April  22nd,  1907. 

C.A. 

HAMILTON  V.  HAMILTON,  GRIMSBY,  AND  BEAMS- 
VILLE  ELECTRIC  R.  W.  CO. 

Damages  — r-  Assessment  of,  hy  Jury  —  Quantum  —  Personal 
Injuries — Neglige?ice — Elements  of  Damage — Appeal. 

Appeal  by  defendants  from  judgment  of  Meredith,  C.J., 
in  favour  of  plaintiff,  upon  an  assessment  by  a  jury  of  plain- 
tiff's damages  at  $7,500  in  an  action  for  personal  injuries 
sustained  by  plaintiff  while  a  passenger  on  defendants'  rail- 
way, owing  to  a  collision  caused  by  the  negligence  of  defen- 
dants. 

The  appeal  was  heard  by  ^loss,  C.J.O.,  Osler,  Gar- 
row,  Maclaren,  Meredith,  JJ.A. 

J.  W.  Nesbitt,  K.C.,  for  defendants. 
W.  A.  H.  Duff,  Hamilton,  for  plaintiff. 

Moss,  C.J.O. : — The  only  question  before  the  jury  at  the 
trial  of  this  action  was  the  amount  of  damages  which  it  was 
proper  to  award  the  plaintiff. 

The  evidence  shewed  that  lie  had  suffered  a  most  serious 
and  painful  injury,  due,  as  was  admitted,  to  the  negligence 
of  the  defendants'  servants. 

In  addition  to  the  pain  and  suffering  which  he  had  under- 
gone, and  to  which  he  was  still  to  some  extent  subject  at 
the  time  of  the  trial,  it  was  shewn  that  he  had  incurred  a 
very  considerable  outlay  for  expenses  connected  with  the 
steps  taken  to  restore  his  health,  and  further  that  he  had 
suffered  and  was  likely  to  suffer  in  future  a  serious  pecuni- 
ary loss  in  the  way  of  reduction  of  his  income. 

At  the  time  of  the  accident  he  was  in  receipt  of  a  salary 
of  $1,800  a  year,  and  he  was  also  a  shareholder  in  a  business 
concern  to  the  extent  of  $12,700,  which  was  yielding  a  re- 
turn in  dividends  of  10  per  cent. 

Some  months  after  the  accident,  in  consequence  of  his 
inability  to  perform  the  duties  for  which  he  was  receiving 
the  salary,  the  payment  of  that  was  discontinued,  and  he  was 
obliged  to  dispose  of  his  interest  in  the  business  for  a  sum 
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which  otherwise  invested  would  not  yield  nearly  so  large  a 
return.  It  was  also  the  opinion  of  medical  men  who  testi- 
fied at  the  trial,  that,  although  he  may,  and  probably  will, 
ultimately  recover,  it  will  take  from  two  to  four  years  before 
he  regains  his  health. 

All  these  were  fair  and  proper  elements  for  considera- 
tion by  the  jury :  Phillips  v.  London  and  South  Western  K. 
W.  Co.,  5  Q.  B.  D.  78;  Church  v.  City  of  Ottawa,  25  0.  K. 
298,  22  A.  R.  248. 

The  jury  awarded  $7,500.  The  defendants'  appeal  is 
based  on  the  ground  that  the  damages  are  excessive,  and  per- 
versely and  unreasonably  large,  and  that  the  jury  applied 
the  wrong  measure  of  damages. 

It  was  also  suggested  that  there  was  a  strong  local  feeling 
against  the  defendants  which  influenced  the  jury  in  finding 
the  amount. 

It  is,  no  doubt,  within  the  province  of  an  appellate  court 
to  exercise  a  supervision  over  verdicts  of  juries  in  respect 
of  damages,  and  if,  in  the  judgment  of  the  Court,  the  dam- 
ages appear  to  be  unreasonably  large  or  unreasonably  small 
to  send  the  matter  for  reconsideration  by  another  jury.  But, 
generally  speaking,  the  amount  of  damages  in  a  case  like  the 
present  is  to  be  considered  as  within  the  exclusive  province 
of  the  jury,  and  their  finding  should  not  be  interfered  witli 
unless  the  damages  appear  to  be  so  unreasonably  large  or 
small  as  to  suggest  some  mistake  or  misconduct  on  the  part 
of  the  jury  or  some  miscalculation  or  some  misapprehension 
of  the  ordinary  rules  as  to  the  measure  of  damages  in  the 
particular  case. 

In  this  case  the  jury  had  fully  and  clearly  presented  to 
them  in  the  charge  of  the  Chief  Justice  all  the  considera- 
tions and  grounds  which  should  guide  them  in  arriving  at  a 
proper  conclusion.  Xo  objection  was,  or,  as  was  conceded, 
could  be,  taken  to  the  charge. 

Looking  at  all  the  evidence,  it  is  not  possijble  to  say  that 
the  jury  did  in  any  way  misapprehend  the  clirections  they 
received.  Nor  is  it  possible  to  say  that  the  damages  are  s^> 
unreasonably  large  as  to  give  rise  to  any  fair  suspicion  that 
the  jury  were  influenced  by  any  motives  outside  of  the  cir- 
cumstances of  the  case  as  presented  by  the  evidence. 

Having  regard  to  the  serious  bodily  injury  sustained,  the 
pain  undergone,  the  effect  on  the  plaintiff's  health,  and  it«J 
probable  duration,  the  expense  incidental  to  attempts  to 
effect  a  cure  or  to  lessen  the  amount  of  injury,  and  the 
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pecuniary  loss  sustained  through  inability  to  attend  to  busi- 
ness^ it  cannot  be  said  that  the  jury  took  an  unreasonable 
view.  That  being  the  case,  we  ought  not  to  undertake  to 
overrule  their  verdict,  even  though  we  should  think  that  if 
we  had  been  in  their  place  we  would  have  given  less.  But, 
having  regard  to  the  evidence,  it  is  doubtful  if  a  Judge  trying 
the  ease  without  a  jury,  much  less  another  jury,  would  think 
it  reasonable  to  reduce  the  amount  awarded. 

Under  these  circumstances,  the  verdict  should  stand  and 
the  appeal  be  dismissed. 

Meredith,  J.A.,  gave  reasons  in  writing  for  the  same 
conclusion. 

OsLER,  Garrow,  and  Maclaren,  JJ.A.,  also  concurred. 


April  22xd,  1907. 

C.A. 

H'AWTHORNE    &    CO.     v.     CAN^ADIAX    CASUALTY 
AND  BOILER  INS.  CO. 

Insurance — Sprinkler  Leakage  Insurance — Policy — Consiruc- 
Hon — Exception — Loss  from  Frost — Payment  of  Premium 
— Authority  of  Agent. 

Appeal  by  defendants  from  judgment  of  Falconbridge, 
C.J.,  in  favour  of  plaintiffs  in  an  action  upon  a  policy  of 
insurance  against  damage  to  goods  by  water. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Garrow  and 
Maclaren,  JJ.A. 

G.  H.  Watson,  K.C.,  for  defendants. 

G.  T.  Blackstock,  K.C.,  and  H.  E.  Bose,  for  plaintiffs. 

Garrow,  J.A: — The  plaintiffs  are  wholesale  merchants 
carrying  on  business  in  the  city  of  Toronto,  where  the  defen- 
dants have  their  head  oflSce. 

In  the  month  of  December,  1905,  they  instructed  Mr. 
Bichmond,  an  insurance  broker,  to  obtain  for  them  insur- 
ance against  loss  resulting  from  accidental  leakage  from  fhe 
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sprinkler  system  of  fire  protection  which  had  been  recently 
installed  in  their  premises. 

Mr.  Richmond  proceeded  to  the  head  office  of  the  defen- 
dants for  the  purpose  of  effecting  such  insurance,  and  there 
met  a  Mr.  Gouinlock,  the  defendants'  accountant,  who  was 
apparently  in  charge,  to  whom  he  made  his  application.  He 
asked  Mr.  Gouinlock  if  the  proposed  insurance  would  cover 
"  frost  damage,"  and  Mr.  Gouinlock  said  it  would. 

He  saw  him  more  than  once,  and  on  one  of  the  occasions, 
probably  the  second,  the  rate  was  mentioned.  It  was  ap- 
parently finally  fixed  over  the  telephone.  No  mention  was 
made,  according  to  Mr.  Richmond's  evidence,  and  Mr.  Gouin- 
lock was  not  called,  of  an  extra  rate  to  cover  the  frost  risk. 
Then  an  interim  receipt  was  issued  to  Mr.  Richmond  in  the 
name  of  the  defendants  in  the  following  form: — 

"  No.  3568.  Premium  $30.00. 

'•  Sprinkler  Leakage  Insurance  Interim  Receipt  of  the  Cana- 
dian Casualty  and  Boiler  Insurance  Company, 
Head  Office,  Toronto,  Canada. 

"  Received  from  D.  D.  Hawthorne  &  Co.,  of  Toronto,  the 
sum  of  thirty  dollars,  being  the  premium  for  twelve  months 
from  date,  for  insurance  to  the  extent  of  five  thousand  dol- 
lars on  merchandise ....  dollars  on  machinery dollars  on 

bxiilding  at  24  Front  street  west,  Toronto,  against  loss  or 
damage  to  the  property  of  the  assured  in  consequence  of  the 
accidental  discharge  or  leakage  of  water  from  the  automatic 
sprinkler  system  erected  in  or  upon  the  premises  above 
named. 

"  The  application  for  this  insurance  is  suDject  to  the  ap- 
proval of  the  directors,  and  if  same  be  rejected  the  above 
premium  will  be  returned  to  the  address  given  on  the  ap- 
plication, less  the  proportion  of  the  time  the  risk  has  been 
in  force.^' 

"  Dated  twenty-third  day  of  December,  1905. 

A.  G.  C.  Dinnick, 
"  Countersigned  by  ^lanaging  Director. 

J.  M.  Gouinlock,  Acct.'' 

A  written  application  was  also  prepared,  but  wa?  not 
completed  until  some  days  later,  after  the  interim  receipt 
had  issued,  owing  to  the  lack  of  certain  information  re- 
quired. 
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A  policy  was  subsequently  issued,  on  14th  February,  1906, 
which  was  sent  to  Mr.  Richmond,  but  not  received  by  plain- 
tiffs until  after  the  loss. 

The  premium  was  not  paid  at  the  time  of  the  applica- 
tion. But  an  account  therefor  dated  12th  February,  1906, 
was  about  that  date  sent  to  Mr.  Richmond's  firm,  with  a  de- 
duction of  15  per  cent.,  the  commission  payable  to  the 
brokers,  and  the  net  amount,  $25.50,  was  paid  to  defendants 
on  19th  February,  1906,  on  the  morning  after  the  loss. 

On  19th  February,  1906,  plaintiffs'  goods  were  seriously 
injured  by  an  escape  of  water  from  the  sprinkler  system, 
for  which  they  made  a  claim  under  their  policy. 

The  defendants  repudiated  the  claim,  and  thereupon 
this  action  was  brought,  in  which  the  Chief  Justice,  after 
hearing  the  evidence,  found  all  the  issues  of  fact  in  plain- 
tiffs* favour  and  gave  judgment  for  the  full  amount  with 
interest,  $5,133.56. 

The  defendants'  repudiation  is  based  upon  three 
things : — 

1.  Non-payment  of  the  premium. 

2.  Mr.  Gouinlock^s  alleged  lack  of  authority. 

3.  An  exception  in  the  policy  of  loss  or  damage  "  result- 
ing from  freezing.'' 

I  would  without  hesitation  affirm  the  judgment  is  so  far 
as  numbers  1  and  2  are  concerned.  As  to  No.  1,  there  is 
abundant  evidence  that  the  condition  requiring  prepayment 
was  waived,  and  that  credit  was  given. 

As  to  No.  2,  the  evidence  shews  clearly  that  Mr.  Gouin- 
lock  was  clothed  with  apparent  authority  to  transact  the 
defendants'  usual  business,  as  this  was.  As  thQ  result,  and 
only  as  the  result,  of  the  interviews  with  him,  the  formal 
contract  or  policy  was  finally  issued.  And  it  was  therefore 
quite  too  late  under  these  circumstances,  after  the  loss  had 
occiirred,  to  dispute  his  authority.  It  is  not  at  all  the  same 
as  an  application  at  a  local  oflBce  to  a  local  agent.  There 
there  is  notice  of  limited  authority — but  where  the  dealing 
is  at  the  head  office,  with  the  officer  apparently  in  charge,  it 
is  qnite  a  different  matter. 

The  real  difficulty  in  the  case  arises  upon  the  third  ob- 
jection. It  is  not  disputed  that  the  pipes  containing  the 
water  which  by  escaping  did  the  damage,  burst  because  of 
the  expansion  caused  by  the  water  in  them  having  become 
frozen.  But  that  cause  or  probable  cause  was,  according 
to  Mr.  Richmond's  evidence,  expressly  stipulated  for  as  in- 
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eluded  in  the  risk,  and  Mr.  Gouinloek  was  not  even  called 
to  contradict  him.  And  as  it  stands  Mr.  RichraondV  un- 
challei^ed  evidence  would,  1  think,  be  quite  sufficient  to 
justify  a  finding  in  plaintiflEs'  favour,  that  the  real  contract 
was  originally  made  and  intended  on  both  sides  to  cover  the 
risk  of  loss  from  pipes  freezing  and  bursting  from  that 
cause. 

There  is  nothing,  I  think,  in  the  form  of  the  application, 
nor  in  the  interim  receipt,  in  the  plaintiffs'  way.  The  ap- 
plication sets  out  a  variety  of  particulars.  And  among  other 
questions  asked  and  answered  is  this :    **  Protection  against 

freezing  is  provided  as  follows pipes  frost  proof,  to 

roof,  and  byilding  steam  heated;"  the  first  section  being 
the  question  and  the  second  the  answer.  This,  if  anything, 
makes  for  plaintiffs,  for  if  the  risk  in  dispute  was  not  to  be 
insured  against,  it  was  apparently  a  matter  of  no  moment 
how  protection  from  freezing  was  provided  against. 

And  there  is  nothing  in  the  language  of  the  interim 
receipt  which  can,  I  think,  be  said  to  limit 'or  cut  down  the 
verbal  contract,  so  as  to  exclude  the  risk  in  question.  It 
is  in  fact  entirely  free  from  all  conditions,  except  that  the 
application  is  stated  to  I);^^  subject  to  the  approval  of  the 
directors.  It  makes  no  reference  to  a  policy  to  be  issued, 
or  to  the  terms  of  the  defendants'  usual  policy,  as  those 
which  are  to  govern.  The  defendants  might,  of  course, 
have  refused  the  application,  but  they  did  not  do  so,  but,  in- 
stead, issued  the  policy.  They  could  not  in  thus  accepting 
\ary  the  verbal  contract  without  the  plaintiffs'  consent. 
Such  consent  might,  and  probably  would,  be  inferred  if  it 
could  be  shewn  that  the  plaintiffs,  with  knowledge  of  the 
variation,  had  accepted  the  policy  as  a  performance  of  the 
original  contract.  But  there  is  no  evidence  to  support  such 
an  implication.  The  burden  of  proving  it  was,  of  couree, 
upon  the  defendants,  and  the  only  evidence  they  offered  was 
the  one  fact  that  after  the  policy  was  issued  it  was  sent  to 
the  brokers.  That,  in  itself,  and  upon  the  evidence,  was,  I 
think,  quite  insufficient,  it  being  clear  that  the  plaintiffs 
had  not,  nor  had  any  one  for  them,  read  the  policy  or  ascer- 
tained that  it  contained  any  variation  from  the  verbal  con- 
tract. 

In  speaking  of  a  "  variation,^^  I  am  for  the  time  adopting 
the  defendants*  contention  that  the  condition  upon  which 
they  rely  did  vary  the  verbal  contract,  and  did  by  its  pro- 
per construction  exclude  a  claim  for  loss  such  as  that  in 


Digitized  by 


Google 


UAWTuoiiyj-:  d-  to.  t.  can,  vAticrv  d  boiler  ixs.  co.  813 


question.  But  it  is  contended  by  the  piaintiifs  that,  even 
upon  the  proper  construction  of  the  policy  itself,  the  loss  is 
not  excepted^  and  the  Chief  Justice  was  apparently  of  that 
opinion. 

The  evidence  shews  that  defendants  do  accept  risks  in  i  )!  j 

which  the  condition  now  relied  on  is  excluded,  but  require  1  i  ' 

in  such  case  an  additional  premium.  There  is  no  evidence, 
however,  that  plain tiflfs  knew  that  additional  premium  was 
required.  They  appear  to  have  paid  or  agreed  to  pay  the 
premium  demanded. 

The  general  words  of  the  policy  as  to  the  risk  covered 
are:  against  "all  immediate  loss  or  damage  to  the  property  1  ! 

of  the  assured, and  against  loss  from  liability  of  the 

assured  for  damages  to  merchandise  held  in  trust  or  on  com- 
mission, or  sold  but  not  delivered  by  being  removed 

caused  during  the  term  of  this  insurance  by  the  accidental 
discharge  or  leakage  of  water  from  the  automatic  sprinkler 
system  now  erected,^^  etc. 

Then  under  the  heading  of  "  conditions  and  agreements  ^' 
follow  a  number  of  provisions,  and  among  the  others  this: 
"  This  policy  of  insurance  does  not  cover  loss  or  damage 
resulting  from  the  explosion,  rupture,  collapse,  or  leakage 
of  steam  pipes  or  steam  boilers,  nor  resulting  from  any  inter- 
ruption of  business  or  stoppage  of  any  work  or  plant,  nor 
resulting  from  freezing,  nor  resulting  from  fire,  or  viola- 
tion of  law,"  etc. 

There  is  some  evidence  that  the  goods  covered  by  tlie 
policy  would  suffer  increased  injury  if  they  had  been  frozen 
after  they  became  wet,  and  with  other  goods  such  as  food- 
stuffs, fruits,  and  other  perishable  articles,  the  action  of 
froet  after  the  escape  of  water  upon  them  would,  one  would 
think,  be  even  more  injurious.     There  are,  therefore,  cir- 
cumstances to  which  the  words  "  resulting  from  freezing/^ 
in  what  appears  to  be  their  primary  sense,  would  apply,  al- 
thoug-h  that  is  not,  I  think,  in  strictness  necessary  in  order 
to  uphold  the  judgment.     The  language  used  in  the  policy 
and  conditions  is  wholly  that  of  the  defendants,  and  it  wa<? 
their  duty  to  state  the  exception  relied  on  in  clear  terms. 
And  very  few  and  very  simple  words  would  have  been  suffi- 
cient,  such  for  instance,  as  "  nor  caused  by  the  rupture  of 
a  frozen  pipe."     They  might  even  have  used  again  some  of 
the  snperittuous  words  used  two  lines  earlier  to  fit  the  cog- 
nate case  of  a  ruptured  steam  pipe.     Their  failure  to  do  so, 
or  io  use  words  of  similar  import  in  the  case  of  water  pipes. 
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is  even  suggestive  of  a  deliberate  desire  to  be  obscure  rather 
than  clear^  when  to  be  clear  was  so  simple.  As  was  said 
by  Lord  Lyndhurst  in  Blackett  v.  Royal  Exchange  Assurance 
Co.,  2  Cr.  &  J.  244,  at  p.  250:  "The  rule  of  construction: 
as  to  exceptions  is  that  they  are  to  be  taken  most  strongly 
against  the  party  for  whose  benefit  they  are  introduced. 
The  words  in  which  they  are  expressed  are  considered  as 
his  words,  and  if  he  do  not  use  words  clearly  to  express  his 
meaning  he  is  the  person  who  ought  to  be  the  sufferer." 
See  also  per  Lord  St.  Leonards  in  Anderson  v.  Fitzgerald,  4 
H.  L.  C.  484,  507.  And  per  Cockburn,  C.J.,  in  Fowkes  v. 
Manchester  and  London  Life  Assurance  Co.,  3  B.  &  S.  917, 
926. 

Then  to  look  briefly  at  some  of  the  other  circumstances 
which,  coupled  with  the  exceeding  brevity  of  the  exception 
in  question,  are,  I  think,  calculated  to  mislead.     There  is 
first  the  application.     In  that  the  defendants  required  the 
plaintiffs  to  state  how  protection  against  freezing  is  secured. 
No  doubt,  the  form  was  prepared  to  be  used  in  the  case  of 
all  risks  whether  with  or  without  the  frost  risk  clause.    But 
the  plaintiffs  had  no  knowledge  of  that.     They  were  not  in- 
formed that  there  were  two  classes,  one  with  a  higher  pre- 
mium in  the  case  of  the  frost  risk  being  covered,  and  the 
other  with  a  lower,  where  it  was  not.  They  paid  or  were  will- 
ing to  pay  the  only  premium  demanded,  and  the  inquiry  in  the 
application  to  which  I  have  referred  was,  quite  apart  from 
the  verbal  agreement  before  referred  to,  well  calculated  to 
give  the  impression  that  the  frost  risk  was  intended  by  defen- 
dants to  be  covered.     Then  the  language  and  arrangement 
of  the  exceptions  themselves  is  also  ambiguous  and  mislead- 
ing.    The  defendants  first  provide  with  clearness  for  the 
case  of  a  bursting  steam  pipe  causing  an  escape  of  water. 
Next  comes  the  case  of  "  interruption  of  business  or  stop- 
page of  plant.^'     This  would,  of  course,  be  merely  a  conse- 
quence and  not  a  cause  of  an  accidental  escape  of  water, 
and  would,  therefore,  only  apply  to  limit  the  damages.     And 
next  come  the  words  in  question,  "  nor  resulting  from  f reez- 
ing.^^    Water  freezing  in  a  pipe  (using  my  householder's 
experience)  may  oT  course  cause  rupture  of  the  pipe,  but 
that  is  not    the    invariable    or    inevitable    result.     While 
the  "  freezing "  persists,  no  harm  may  be  done,  unless  the 
freezing  is  followed  by  rupture.     And  where  rupture  does 
take  place,  it  and  not  the  freezing  would  in  strictness  be  the 
proximate  or  at  least  the  nearest  or  obvious  cause.    I  do  not. 
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however,  deal  with  the  case  as  involving  a  question  of  proxi- 
mate cause,  but  purpose  merely  to  examine  the  language 
of  the  exception  in  its  surroundings  to  see  if  by  its  use  the 
defendants  have  reasonably  complied  with  their  duty  to 
clearly  inform  the  insured  of  the  exception  for  which  they 
now  contend. 

The  clause  as  to  freezing  is  followed  by  what  is  to  me 
an  exceedingly  ambiguous  exception  in  the  case  of  fire. 
Fire  as  the  result  of  an  accidental  escape  of  water  is  incon- 
ceivable. If  the  exception  means  anything,  it  must  there- 
fore mean  fire  which  causes  an  accidental  escape  of  water. 

The  whole, object  of  the  sprinkler  system  is  to  quench 
fire.  And  it  is  at  once  put  in  automatic  operation  by  the 
presence  of  fire  on  the  premises,  so  that  an  escape  of  water 
80  caused  would  certainly  not  be  accidental  but  intentional. 
The  only  possible  operation  of  this  exception  would  there- 
fore be  in  the  unlikely  case  of  an  external  fire  so  fierce  as 
to  set  the  automatic  sprinkler  system  in  motion,  but  not 
fierce  enough  to  set  the  building  on  fire. 

In  this  jumble  of  cause  with  effect  and  of  precision  with 
obscurity,  it  is  not  at  all  wonderful  that  the  ordinary  mer- 
chant should  fail  to  discover  the  extended  meaning  which 
the  defendants  now  say  lurks  in  the  words  "  caused  by  freez- 
ing." If  he  read  with  great  care  he  might  possibly  be  in 
doubt,  but  he  is  entitled  according  to  a  great  and  uniform 
mass  of  authority  not  to  doubt,  but  to  clearness.  And  witli^ 
out  differing  from  the  construction  of  the  Chief  Justice,  it 
is,  I  think,  quite  sufficient  to  dispose  of  the  case  to  say  that 
defendants  have  not,  in  my  opinion,  expressed  the  excep- 
tion as  to  frost  in  terms  reasonably  clear  and  sufficient  to 
have  the  effect  given  to  them  of  limiting  the  obligation 
arising  from  the  general  words  of  the  contract. 

For  these  reasons  the  appeal  should,  in  my  opinion,  be 
dismissed  with  costs. 

Maclaren,  J.A.,  agreed  in  the  result,  for  reasons  stated 
in  writing. 

Moss,  C.J.O.,  agreed  in  the  result. 
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April  22nd,  1907. 

C.A. 

BOTJLTEB-DAVIES    CO.    v.    CANADIAN    CASUALTY 
AND  BOILER  INS.  CO. 

Insurance — Sprinkler  Leakage  Insurance — Policy — Construe- 
Hon — Exception — Loss  from  Frost — Payment  of  Premium 
— Authority  of  Agent. 

Appeal  by  defendants  from  judgment  of  Falconbridge, 
C.J.,  in  favour  of  plaintiffs  in  an  action  upon  a  policy  of  in- 
surance against  damage  to  goods  by  water. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Garrow  and 
Maclaren,  JJ.A. 

G.  H..  Watson,  K.C.,  for  defendants. 

G.  T.  Blackstock,  K.C.,  and  H.  E.  Rose,  for  plaintiffs. 

Garrow,  J. A. : — The  facts  in  this  case,  while  not  exactly 
similar  to  those  in  the  case  of  Hawthorne  against  these 
defendants,  so  much  resemble  them  that  no  statement  of 
them  need  here  be  made.  The  application  and  the  policy 
and  conditions  are  alike  in  both.  The  plaintiffs  here,  how- 
ever, had  no  prior  verbal  agreement  respecting  the  frost 
risk.  They  had  also  received  the  policy  some  weeks  before 
the  loss — and  should  under  the  circumstances  be  assumed 
to  have  read  it. 

Their  right  to  recover  must  therefore  rest  wholly  upon 
the  question  of  the  construction  of  the  so-called  exception 
"resulting  from  freezing.*'  And  the  construction  must 
necessarily  be  the  same  in  both  cases,  so  that  what  I  have 
said  in  the  other  case  would  apply  in  this  as  expressing  my 
opinion  that  the  judgment  should  be  affirmed  and  the  appeal 
dismissed  with  costs. 

Moss,  C.J.O.,  agreed  in  the  result. 

Maclaren,  J. A.,  dissented,  for  reasons  stated  in  writing. 


Digitized  by 


Google 


HUNTER   D.  BTJCKNALL.  817 

Cartwright,  Master.  April  23rd,  1907. 

CHAMBEB8. 

HUN  TEE  V.  BUCKNALL. 

Mines  Act — App£al  from  Decision  of  Mining  Commissioner 
— Notice  of  Appeal — Time  for — Solichors — Next  Siiiing 
of  Vourt — Setting  aside  Notice — Extension  of  Tim9  f-jf 
Appeal. 

Motion  by  defendants  Bucknall  to  set  aside  a  notice  of 
appeal  given  by  plaintiflE  against  a  decision  of  the  Mining 
Commissioner,  pursuant  to  sec.  30  of  the  Mines  Act. 

G.  B.  Strathy,  for  the  applicants. 
T.  Herbert  Lennox,  for  plaintiff. 

The  Master  : — The  motion  is  made  on  three  grounds : — 

1.  That  the  notice  was  given  by  solicitors  who  are  not 
the  plaintiff^s  solicitors  on  the  record. 

This  is  admitted,  but  appears  to  have  been  caused  by  a 
mistake  of  the  clerk  who  drew  and  served  the  notice. 

2.  That  it  was  served  too  late,  viz.,  at  4.50  p.m.,  of  17th 
April  instant;  the  decision  of  the  Commissioner  having 
been  filed  on  the  2nd  instant. 

Section  30  of  the  Mines  Act  requires  an  appeal  to  be 
brought  within  15  days,  and  sec.  35  makes  the  Rules  and 
practice  of  the  High  Court  of-  Justice  applicable  to  this  Act. 

3.  The  notice  appealed  from  was  given  for  the  "  next 
sittings  of  a  Divisional  Court  commencing  on  or  about  the 
22nd  April,  1901." 

Possibly,  if  this  was  the  only  objection,  it  might  be  held 
imder  the  principle  of  Rule  312  that  the  words  italicized 
might  be  struck  out  as  surplusage. 

However  that  may  be,  it  seems  clear  that  the  second  ob- 
jection is  entitled  to  prevail  under  Rule  349;  and  that  the 
plaintiff  having  in  some  way  allowed  the  time  for  appealing 
to  go  by,  his  only  course  now  will  be  to  make  an  applica- 
tion to  a  Divisional  Court  or  a  Judge  thereof  to  extend  thv 
time  for  appeal,  as  provided  by  see.  30  of  the  Mines  Act. 

VOL.  IX.   O.W.R    NO    16—55 
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The  first  objection  might  possibly  have  been  curable^  as 
well  as  the  third.  But  the  second  is  excepted  from  the 
jurisdiction  of  the  Master  in  Chambers  by  sec.  3  of  Kule  42. 

The  motion  must  therefore  be  granted  with  costs  to  de- 
fendants in  the  cause. 


Boyd,  C.  April  23rd,  1907. 

weekly  court. 

Re  CANADA  CABINET  CO. 

Company — Winding-up — Mortgage  by  Company — Summary 
Foreclosure  —  Winding-up  Act,  sec.  39  —  Other  Incum- 
brancers — Leave  to  Bring  Action — Costs. 

Motion  by  the  corporation  of  the  town  of  Gananoque  for 
payment  out  of  Court  of  $10,000,  or  for  foreclosure  of  the 
company^s  interest  in  lands  mortgaged  to  the  applicants,  the 
company  being  in  liquidation. 

E.  D.  Armour,  K.C.,  and  W.  B.  Carroll,  Gananoque*  for 
the  applicants. 

H.  Cassels,  K.C.,  and  J.  A.  Jackson,  Gananoque,  for  the 
liquidator. 

Boyd,  C: — It  appears  to  me  that  the  scheme  of  the 
Winding-up  Act  contemplatCv^  that  the  summary  action  pro- 
vided for  under  sec.  39  as  to  mortgages  on  land  may  be  pro- 
perly exercised  only  when  the  liquidator  is  the  sole  party 
interested  in  the  property  mortgaged.  If  it  is  a  case  of 
prior  or  of  subsequent  mortgagees,  other  provisions  of  the 
statute  point  to  an  efficient  way  of  dealing  with  such  com- 
plications. 1  refer  particularly  to  sec.  63,  which,  though 
directly  concerned  with  cases  of  secured  creditors  valuing 
their  claims,  indicates  the  protection  intended  to  be  afforded 
to  other  incumbrancers  on  the  same  property.  If  the  claim 
so  secured  is  valued,  the  Act  provides  an  expeditious  way  of 
dealing  with  it  and  protecting  all  interested  parties.  But 
such  a  result  and  method  of  dealing  is  not  provided  or  in- 
deed contemplated  by  sec.  39,  where  the  case  is  provided  for 
of  one  mortgage  which  may  be  summarily  litigated  and  re- 
alized as  against  the  officer  of  the  Court.  Henderson  v.  ICerr, 
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22  Gr.  91,  indicates  this  diflficulty  as  to  subsequent  incum- 
brancers which  existed  in  the  original  clause  from  the  Insol- 
vent Act — a  clause  which  has  been  carried  on  into  the  Wind- 
ing-up Act  as  sec.  39.  The  point  is  considerably  discussed 
in  various  aspects  under  bankruptcy  procedure  in  Ex  p. 
Cutts,  3  Mont.  &  Ayr,  at  pp.  549  and  580. 

In  all  the  circumstances,  I  think  the  best  and  safest 
course  is  to  allow  an  action  to  be  brought  by  the  mortgagees, 
and  I  give  no  costs  of  this  application,  save  the  costs  of  the 
order  to  sue,  which  may  form  part  of  the  mortgagees'  costs. 


April  23rd,  1907. 

DIVISIONAL  COURT. 

BRADLEY  v.  TOWNSHIP  OF  GAINSBORO. 

Distress — Taxes — Controversy  as  to  Amount  Due — Excessive 
Distress — Special  Darruige — Costs. 

Appeal  by  defendants  from  judgment  of  Mabee,  J.,  ante 
397. 

H.  H.  Collier,  K.C.,  for  defendants. 
G.  H.  Pettit,  Welland,  for  plaintiff. 

The  Court  (Mulock,  C.J.,  Magee,  J.,  Clute,  J.),  dis- 
missed the  appeal  with  costs. 


RiDDELL,  J.  April  24th,  1907. 

CHAMBERS. 

Re  SMITHERS. 

Dower — Conveyance  of  Land  Free  from  —  Dispensing  with 
Concurrence  of  Wife — Circumstances  Disentitling  to  Ali- 
mony — Prostitute — Right  to  Value  of  Dower, 

Application  under  sec.    12   of  the   Dower  Act,  R.  S.  0. 
1897  ch.  164,  for  an  order  permitting  the  applicant  to  con- 
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vey  the  south  half  of  the  south  half  of  lot  19  on  the  3rd  con- 
cession (Bideau  front)  of  the  township  of  Gloucester,  free 
from  the  dower  of  his  wifcy  in  the  circumstances  mentioned 
below,  without  concurrence  on  her  part. 

A.  H.  Armstrong,  Ottawa,  for  the  applicant. 

EiDDELL,  J.: — The  evidence  discloses  an  extraordinary 
and  a  very  painful  story.  The  applicant,  a  labouring  man, 
who  is  the  owner  of  the  land  in  question,  married  his  wife 
in  1892,  and  husband  and  wife  lived  harmoniously  together 
for  two  years,  one  child,  a  girl,  being  bom  to  them.  When 
the  child  was  about  8  months  old,  one  day,  while  the  hus- 
band was  away  at  his  work,  the  wife  left  her  house  and  de- 
serted husband  and  child  without  any  cause  and  without 
having  previously  stated  her  intention  of  leaving.  She  went 
to  Montreal,  and  placed  herself  in  the  hands  of  a  procuress, 
who  sent  her  to  Chicago,  and  there  the  unfortunate  womaa 
lived  a  life  of  open  shame  in  a  house  of  prostitution  for  some 
6  weeks.  She  then  wrote  to  her  mother,  who  interceded  with 
the  husband,  and  the  husband  received  back  his  erring  wife 
to  his  home  and  arms. 

Before  the  expiration  of  one  year  the  woman  again  left 
her  home  under  similar  circumstances,  again  went  to  Mont- 
real, and  was  again  by  a  procuress  sent  to  Chicago.  This  time 
she  was  arrested  at  the  instance  of  the  Society  for  the  Pre- 
vention of  Vice,  and  was  released  upon  her  promise  to  re- 
turn to  Montreal.     She  did  so,  and,  upon  the  intercession 
of  her  relatives,  she  was  again  received  back  by  her  husband. 
Within  a  few  months  she  again  left  and  went  to  Montreal, 
and  upon  this  occasion  went  to  a  house  of  prostitution  in 
Montreal  and  lived  there  as  a  common  harlot.     Then  the 
husband  sought  her  out  with  the  assistance  of  her  relative? 
and  brought  her  back  home,  but  again  she  left  and  went  to 
the  same  course  of  life.     This  took  place  several  times — she, 
when  brought  home,  would  remain  but  a  few  weeks   or 
months  at  the  most  and  then  return  to  her  life  of  sin. 

For  the  4  years  and  3  months  previous  to  the  applica- 
tion, she  had  not  returned  to  her  husband,  nor  had  she  lived 
with  him.  Inquiries  made  in  Montreal  disclosed  the  fact  that 
she  had  left  Montreal,  but  no  trace  has  been  discovered  or 
her  present  condition  or  residence;  and  her  relatives  either 
do  not  know  or  are  not  willing  to  tell  where  she  has  gone  to. 

These  being  the  facts,  it  is  clear  that  this  is  a  case 
"  where  the  wife  of  an  owner  of  land  has  been  living  apart 
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from  him  for  2  years  under  such  circumstances  as  by  law 
disentitle  her  to  alimony/'  The  applicant  having  made  an 
agreement  for  a  sale  of  the  land  in  question,  he  is,  under 
R.  S.  0.  1897  ch.  164,  sec.  12,  entitled  to  an  order  dispens- 
ing "with  the  concurrence  of  the  wife  for  the  purpose  of 
barring  her  dower  ^^ — and  such  an  order  I  made  upon  the 
argument  at  Ottawa. 

I  reserved  judgment  that  I  might  consider  whether  the 
order  should  contain  an  award  of  the  value  of  dower  and  a 
direction  as  to  the  disposition  to  be  made  of  this;  and  that 
depends  upon  whether  "the  wife  has  been  so  living  apart 
from  her  husband  under  such  circumstances  as  disentitle  her 
to  dower.'^ 

The  wife  has  been  living  in  open  avowed  adultery,  and 
so  is  not  entitled  to  alimony,  but  does  that  disentitle  her  to 
dower  ? 

Blackstone,  Bk.  II.,  p.  136,  correctly  tells  us  that  at  the 
common  law  adultery  will  not  disentitle  a  wife  to  dower. 
"  Yet,''  he  continues,  "  now  by  stat.  West.  II.  (13  Edw.  I.  ch. 
34),  if  a  woman  voluntarily  leaves  (which  the  law  calls 
eloping  from)  her  husband,  and  lives  with  an  adulterer,  she 
shall  lose  her  dower,  unless  her  husband  be  voluntarily  re- 
conciled to  her."     .     .     . 

[Keference  to  2  Inst.  435;  Woodward  v.  Dowse,  10  C.  B. 
N.  S.  723;  Cook  v.  Berty,  12  Mod.  232;  Bostock  v.  Smith, 
34  Beav.  57.] 

In  the  case  under  consideration,  we  have  nothing  in  the 
way  of  a  continuous  living  with  one  man  in  adultery.  The 
woman  had  no  lover;  she  eloped  from  her  husband  simply 
and  solely  because  of  her  desire  to  live  the  life  of  a  prosti- 
tute, this  desire  itself  being  the  outcome,  no  doubt,  of  a 
well  known  form  of  mental  and  physical  disease  of  which  a 
classic  instance  may  be  found  in  the  case  of  the  Empress 
Messalina,  who  came  under  the  lash  of  the  satirist  from  her 
frequenting  night  after  night  the  brothels  of  ancient  Rome. 

It  is  necessary  to  consider  whether  the  statute  covers  the 
present  case,  our  Dower  Act  being  silent.  The  older  cases 
usually  referred  to  are  collected  in  Hetherington  v.  Graham, 
6  Bing.  135.     .     .     . 

Our  Court  of  Common  Pleas  in  1857  held,  but  with 
doubt,  that  if  the  husband  abandon  his  wife  and  children 
without  making  any  provision  for  her  or  their  support,  the 
wife  does  not  by  subsequently  committing  adultery  lose  her 
dower  under  the  provisions  of  the  stat.  West.  II. :  Graham  v. 
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Law,  6  C.  P.  310,  314.  .  .  .  This  case  was,  however,  decided 
before  Woodward  v.  Dowse  and  Bostock  v.  Smith,  and  it 
was,  on  the  authority  of  the  former  case,  expressly  overruled 
in  the  same  Court  in  the  cases  of  Woolsey  v.  Pinch,  20  C.  P. 
132,  and  Neflf  v.  Thompson,  ib.  In  all  tiiese  cases,  however, 
there  was  the  continued  living  in  adultery  with  the  one 
man,  adultero  suo. 

I  have  found  no  case  either  in  England  or  Canada  in 
which  there  was  not  a  defined  person  with  whom  the  wife 
"  tarried."  But  the  reasons  given  for  the  various  judgments 
in  England  make  it  clear  that  in  this  case  the  wife  is  not 
entitled  to  dower. 

Bound  as  I  am  (Trimble  v.  Hill,  5  App.  Cas.  342,  344) 
by  these  judgments  ...  I  must  hold  as  I  have  done. 
Were  the  case  res  Integra,  I  should  be  inclined  to  consider 
that  the  tarrying  must  be  of  a  more  permanent  character, 
and  that  a  mere  miscellaneous  cohabitation  with  all  comers 
was  not  what  the  Act  contemplated.  I  should  have  thought 
that  the  ^^  adulter  "  must  be  rather  more  "  suus.'* 

The  order  will  contain  no  direction  as  to  dower. 


BOTD,  C.  April  24th,  1907. 

CHAMBERS. 

STUART  V.  BANK  OF  MONTREAL. 

Pleading  —  Statement   of  Claim — Amendment — Altematm 
Cause  of  Action — Leave  to  Set  up. 

Appeal  by  plaintiff  from  order  of  Master  in  Chambers, 
ante  741,  refusing  to  allow  plaintiff  to  amend  her  statement 
of  claim. 

W.  J.  Elliott,  for  plaintiff. 

W.  E.  Middleton,  for  defendants. 

Boyd,  C.:— To  the  action  for  account  the  defendants 
plead  a  settlement  and  release  given  and  made  by  the  pto* 
tiff  in  1904.  The  plaintiff  replies  that  the  said  release 
was  not  given  with  intent  to  bar  her  right  to  account,  and 
asks  rectification.     Now  the  application   is   to  amend  the 
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el-aim  by  impeaching  the  right  of  the  defendants  to  hold  the 
securities  in  question,  because  obtained  from  plaintiff  by  un- 
due means.  The  amendments  may  be  so  framed  as  to  make 
tl»is  the  primary  attack,  and  then,  failing  that  larger  relief, 
to  claim  in  the  alternative  that  the  accounting  still  be  had! 
as  originally  sought  on  the  record.  A  pleading  so  framed  at 
the  outset  would  be  maintainable  as  against  legal  objections, 
and  it  does  not  appear  to  me  too  late  now  to  permit  such 
change  to  be  made  by  way  of  amendment.  The  subject 
matter  of  controversy  is  still  the  same,  but  will  be  of  en- 
larged scope  under  the  amendment.  Relief  is  claimed  in 
respect  of  the  dealings  by  the  plaintiff  as  surety  for  her  hus- 
band with  the  bank.  It  is  conceded  that  a  defendant  might 
be  permitted  so  to  amend  the  pleadings ;  no  sufficient  reason 
appears  to  me  to  exist  to  forbid  such  relief  to  a  plaintiff  in 
the  circumstances  of  this  case.  An  entirely  new  case  for 
the  plaintiff  was  allowed  to  be  raised  by  amendment  at  the 
trial  in  Budding  v.  Murdoch,  1  Ch.  D.  42.  So  a  plaintiff  was 
allow^ed  to  set  up  a  case  of  fraud  after  the  defence  was  closed 
in  a  will  case,  Riding  v.  Hawkins,  14  P.  D.  56.  A  change  of 
base  was  allowed  to  be  made  by  a  plaintiff  in  Chevalier  v. 
Boss,  3  0.  L.  R.  219,  1  0.  W.  R.  12,  115,  and  see  generally 
Kurtz  V.  Speer,  6  Ch.  D.  774. 

Altogether,  instead  of  dividing  the  causes  of  complaint 
into  separate  actions,  I  would  allow  this  amendment  on  pay- 
ment of  all  costs  occasioned  by  the  application  in  Chambers, 
but  no  costs  of  appeal. 


Boyd,  C.  April  24th,  1907. 

weekly  court. 

Re  quay. 

Will — Construction — Bequests — Conditions — Validity. 

Motion  by  Thomas  John  Franklin  Quay,  a  legatee  under 
the  will  of  William  Quay,  for  an  order  under  Rule  938  deter- 
mining certain  questions  arising  upon  the  will. 

The  testator  devised  and  bequeathed  all  his  estate  to  his 
eJicecutors  in  trust  for  the  purposes  mentioned  in  the  will. 
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Ihe  construction  oi  tne  lollowmg  provisions  oi  tne  wiu 
was  desired: — 

"  I  hereby  direct  my  said  executors  and  trustees  to  give 
to  ray  son  Thomas  John  Franklin  Quay  $15,000,  on  the 
following  conditions,  viz.,  he  shall  personally  appear  before 
my  said  executors  in  Port  Hope  before  receiving  any  part 
thereof.  He  shall  not  be  engaged  in  malt  or  spirituous 
liquor  traffic  or  in  any  form  of  gambling  or  games  of  chance 
directly  or  indirectly  personally  or  through  an  agent  or 
partner,  and  he  shall  only  participate  in  my  residuary 
estate  on  same  conditions,  and  he  shall  furnish  my  executors 
yearly  with  a  reasonable  proof  that  he  is  strictly  observing 
the  above  conditions.'* 

"  I  hereby  direct  my  said  executors  and  trustees  to  give 
to  my  son  William  Frederick  Aiken  Quay  the  sum  of  $5,000 
as  follows,  viz.,  $500  five  years  after  my  decease  and  $500 
each  year  thereafter  for  9  years,  but  before  receiving  any 
part  thereof  he  shall  appear  personally  before  my  executors 
in  Port  Hope." 

There  was  no  gift  over,  and  the  sons  Thomas  and 
William  were  among  the  residuary  legatees. 

E.  D.  Armour,  K.C.,  and  J.  D.  Montgomery,  for  the 
applicant. 

F.  H.  Kilboum,  Owen  Sound,  surviving  executor,  in 
person. 

M.  C.  Cameron,  for  infants  and  unborn  issue. 

Boyd,  C.  : — I  think  the  fair  reading  of  the  will  negatives 
the  conclusion  that  a  vested  estate  is  given  to  Thomas.  The 
testator  requires  that  he  shall,  if  physically  and  mentally  able, 
be  engaged  in  some  honourable  occupation  or  calling,  and  ex- 
eludes  from  such  category  the  liquor  traffic  and  the  pursuit 
of  gambling  as  a  means  of  livelihood.  He  is  to  supply  reason- 
able evidence  yearly  of  not  being  so  engaged,  and  that  is  in 
furtherance  of  good  morals.  It  was  conceded  on  the  argu- 
ment, and  I  think  rightly,  that  the  whole  tenour  of  the  will 
gives  an  interpretation  to  the  phrase  used,  "  any  fonn  of 
gambling  or  games  of  chance,*^  as  not  referring  to  playing 
games  by  way  of  diversion  or  amusement,  but  of  making  that 
the  staple  of  his  daily  occupation. 

Thus  reading  the  will,  I  do  not  take  it  that  this  condi- 
tion is  to  bo  construed  as  merely  in  terrorem,  but  as  a  com- 
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petent  direction  in  furtherance  of  public  interests,  which 
should  be  observed  as  a  condition  of  being  paid  the  testa- 
tor^s  pecuniary  bequests. 

As  to  the  other  beneficiary,  William,  it  is  requisite,  I 
think,  that  he  should  appear  once  in  person  before  the  execu- 
tor as  directed,  and  that  no  further  appearance  is  contem- 
plated or  exacted. 

This  ruling  substantially  covers,  as  I  understand,  all 
the  matters  inquired  of  on  the  application. 

Costs  out  of  the  estate. 

Besides  the  cases  cited  I  have  referred  to  Lloyd  v.  Lloyd, 
2  Sim.  N.  S.  253,  and  Galway  v.  Burden,  [1899]  1  Ir.  508, 
which  afford  some  light  on  the  points  discussed. 


Cartwriqht,  Master.  April  25th,  1907. 

chambers. 

AMES-HOLDEN  CO.  v.  COCHRANE. 

Writ  of  Summons — Defect  in  Copies  Served — Not  Ad- 
dressed  to  Defendants  —  Order  Validating  Service  — 
CosUi. 

Motion  by  defendants  to  set  aside  the  writ  of  summons 
and  service,  on  the  ground  that  the  copies  of  the  writ  served 
upon  tiie  defendants  were  defective  in  not  being  addressed  to 
anj  one. 

Eric  N.  Armour,  for  defendants. 
J.  A.  Macintosh,  for  plaintiffs. 

The  Master: — The  writ  was  correct,  but  not  the  copies. 
This  is  the  only  ground  of  those  taken  in  the  notice  that 
was  pressed.  In  support  State  Savings  Bank  v.  Columbia 
Iron  Works,  6  0.  L.  K.  358,  2  O.  W.  R.  733,  was  cited. 

In  answer  Mr.  Macintosh  relied  on  Dickson  v.  Law, 
[1895]  2  Ch.  62;  but  the  facts  there  do  not  seem  to  be 
similar  to  those  of  the  present  case.  It  is  no  mere  technical 
defect  here,  as  it  was  in  that  case. 
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The  omission  of  any  address  to  the  defendants^  taken  in 
conjunction  with  the  other  peculiarities  of  the  copies  served, 
would  seem  to  have  justified  the  motion. 

While,  therefore,  the  service  may  properly  be  validated 
as  of  this  date,  the  costs  should  be  to  defendants  in  the 
cause. 

The  style  of  the  cause  does  not  assist  the  plaintiffs.  In 
the  writ  proper  the  word  "  defendants "  does  not  occur,  so 
that  unless  the  persons  named  in  the  style  of  the  cause  as 
defendants  are  mentioned  after  the  word  "To  .  .  /' 
there  is  no  one  to  whom  the  King  commands  anything. 


MuLOCK,  C.J.  April  25th,  1907. 

WEEKLY  COURT. 

Re  DUNCAN  AND  TOWN  OF  MIDLAND. 

Municipal  Corporations  —  Local  Option  By-law  —  Time  for 
Finally  Passing  by  Council — Necessity  for  Expiry  of  S 
Weeks  from  Declaration  of  Result  of  Vote  —  Liquor 
License  Act  —  Municipal  Act — Invalidity  of  By-law — 
Quashing. 

Motion  by  Duncan  to  quash  a  local  option  by-law  of  the 
town  of  Midland. 

J.  B.  Mackenzie,  for  the  applicant. 

F.  E.  Hodgins,  K.C.,  for  the  town  corporation. 

MuLOCK,  C.J.: — The  voting  took  place  on  7th  January. 
1907.  Upon  8th  January  the  clerk  of  the  council  declared 
the  result  of  the  voting,  and  upon  14th  January  the  council 
purported  to  pass  the  by-law.  The  clerk's  certificate  shewed 
that  477  votes  were  cast  in  favour  of  and  234  against  the 
proposed  by-law,  the  vote  in  its  favour  thus  exceeding  the 
required  three-fifths  majority. 

Objection  is  taken  that  the  council  had  no  power  to  pass 
the  by-law  until  the  expiry  of  2  weeks  from  the  declaration 
by  the  clerk.     .    .    . 

Sub-section  1  of  sec.  141  of  the  Liquor  License  Act  de- 
clares that  every  council  may  pass  such  a  by-law  "  provided 


Digitized  by 


Google 


RE  DUNCAN  AND  TOWN  OF  MIDLAND.  827 

that  the  by-law  before  the  final  passing  thereof  has  been  duly 
approved  by  the  electors  of  the  municipality  in  the  manner 
provided  by  the  sections  in  that  behalf  of  the  Municipal 
Act/^ 

Sub-section  4  of  sec.  24  of  the  Act  to  amend  the  Liquor 
Licence  Act,  being  eh.  47  of  6  Edw.  VII.,  which  repeals 
sub-sec.  2  of  sec.  141  of  the  Liquor  License  Act,  declares 
that  "  in  case  three-fifths  of  the  electors  voting  upon  such 
by-law  approve  of  the  same,  the  council  shall  within  6 
iweeks  thereafter  finally  pass  such  by-law,  and  this  sub- 
section shall  be  construed  as  compulsory,  and  the  duty  so 
imposed  upon  the  council  may  be  enforced  at  the  instance 
of  any  municipal  elector  by  mandamus  or  otherwise.'^     .     .     . 

The  sections  of  the  Consolidated  Municipal  Act,  1903, 
bearing  upon  the  subject  are  sb  follows: — 

"338.  In  case  a  by-law  requires  the  assent  of  the  elec- 
tors of  a  municipality  before  the  final  passing  thereof,  the 
following  proceedings  shall,  except  in  cases  otherwise  pro- 
vided for,  be  taken  for  ascertaining  such  assent/^ 

"  369.  If  within  two  weeks  after  the  clerk  of  the  council 
which  proposed  the  by-law  has  declared  the  result  gf  the 
voting,  any  elector  who  was  entitled  to  vote  upon  the  by- 
law applies  upon  petition  to  the  County  Judge,  after 
gjving  such  notice  of  the  application  and  to  such  persons 
as  the  Judge  directs,  and  shews  by  affidavit  to  the  Judge 
reasonable  grounds  for  entering  into  a  scrutiny  of  the  ballot 
papers  .  .  .  the  Judge  may  appoint  a  day  and  place 
within  the  municipality  for  entering  into  the  scrutiny.'^ 

"370.  At  least  one  week's  notice  of  the  day  appointed 
for  the  scrutiny  shall  be  given  by  the  petitioner  to  such 
persons  as  the  Judge  directs,  and  to  the  clerk  of  the  muni- 
cipality/* 

"  371.  On  the  day  and  at  the  hour  appointed  the  clerk 
shall  attend  before  the  Judge  with  the  ballot  papers  in  his 
custody,  and  the  Judge,  upon  inspecting  the  ballot  papers 
and  hearing  such  evidence  as  he  may  deem  necessary,  and  on 
bearing  the  parties,  or  such  of  them  as  may  attend,  or  their 
counsel,  shall  in  a  summary  manner  determine  whether  the 
majority  of  the  votes  given  is  for  or  against  the  by-law,  and 
shall  forthwith  certify  the  result  to  the  council.'* 

"  374.  In  case  of  a  petition  for  a  scrutiny  being  pre- 
sented, the  by-law  shall  not  be  passed  by  the  council  until 
after  the  petition  has  been  disposed  of,  and  the  time  which 
intervenes  between  the  presenting  of  the  petition  and  the 
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final  disposal  thereof  shall  not  be  reckoned  as  part  of  the  6 
weeks  within  which  the  by-law  is  to  be  passed/' 

The  effect  of  the  amending  sub-sec.  4  .  .  .  is  to 
require  approval  of  the  by-law  by  a  majority  of  three-fifths, 
instead  of,  as  formerly,  by  a  bare  majority  of  the  electors 
voting  upon  it,  and  to  declare  that  the  coimcil  may  be  com- 
pelled by  mandamus  or  otherwise  to  pass  the  by-law  so 
approved  within  6  weeks  after  it  shall  have  received  such 
approval;  but  the  amendment  does  not  repeal  the  proiiso 
to  sub-sec.  1  of  sec.  141,  which  declares  that  before  the  bj- 
lr.w  is  finally  passed  it  shall  have  received  the  approval  of  the 
electors  in  manner  required  by  the  sections  in  that  behalf 
o!  the  Municipal  Act.  Thus,  in  the  case  of  a  local  option  by- 
law, the  amending  sub-sec.  4  ...  is  substituted  for 
sec.  373  of  the  Municipal  Act.  The  other  sections  referred 
to,  viz.,  369,  370,  371,  and  374,  are  left  in  full  force;  and 
the  question  is,  whether,  having  regard  to  these  sections  and 
the  amending  sub-sec.  4  .  .  .  .  the  council  had  power 
to  pass  the  by-law  at  the  time  when  they  purported  to  do 
so,  viz.,  within  7  days  after  the  clerk  had  deckred  to  them 
the  result  of  tlie  voting. 

The  intention  of  the  legislature  was,  I  think,  that  before 
the  council  acted  upon  the  declaration  of  the  deric  bj 
"  finally  ^'  passing  the  by-law,  an  interval  of  2  weeks  should 
be  allowed  to  the  electorate  within  which  to  investigate  the 
correctness  of  the  declaration  by  applying  for  a  scrutiny,  and 
that  in  the  interval  the  by-law  should  remain  in  that  stage 
which  would  enable  the  council  to  give  effect  to  the  finding 
of  the  Judge.     .     .     . 

I  fail  to  see  what  useful  purpose  would  be  served  by  the 
Judge  certifying  the  result  (sec.  371),  if  the  council  had 
already  finally  passed  the  by-law.     .     .     . 

Then  the  language  of  sec.  374  .  .  .  implies  that 
the  by-law  has  not  been  passed  at  the  time  when  the  petition 
is  disposed  of,  and  the  concluding  words  of  sec.  374  .  .  • 
extending  the  time  for  passing  the  by-law,  indicate  that  fte 
disposal  of  the  petitions  must  precede  the  passing  of  the 
by-law. 

Whether  in  fact  a  petition  is  presented  within  the  tro 
weeks  seems  to  me  immaterial.  The  electors  are  given  that 
time  within  which  to  present  it,  and  until  the  expiry  of  that 
time  the  by-law  must  not  have  been  finally  passed,  otherwise 
i^  is  impossible  to  give  effect  to  sec.  374,  should  a  petition 
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be  presented* within  the  two  weeks  but  after  the  final  passing 
of  the  by-law. 

The  legislature  evidently  intended  to  afford  the  electors 
an  opportunity  for  a  scrutiny  before  the  result  of  the  voting 
became  operative,  and  it  did  not,  1  think,  contemplate  em- 
powering the  council  to  defeat  such  intention  by  finally 
passing  it  within  the  two  weeks,  and  before  a  petition  for  a 
scrutiny  should  be  presented;  otherwise  it  would  be  a  simple 
matter  for  any  council,  favourable  to  the  by-law,  with  the 
assistance  of  a  sympathetic  clerk,  to  finally  pass  it  before  the 
electors  had  definitely  learned  the  result  of  the  voting  or  had 
been  able  to  present  a  petition. 

If  such  a  passing  were  valid,  the  presentation  thereafter 
of  a  petition  for  a  scrutiny  would  be  pui-poseless.  The 
scrutiny  mi^t  take  place  and  shew  that  the  by-law  had 
not  received  the  required  majority,  but  the  Judge's  certifi- 
cate to  the  council,  informing  them  of  the  result,  would  not 
repeal  the  by-law.  I  am  unable  to  discover  any  intention  on 
the  part  of  the  legislature  to  deprive  the  electors,  in  the 
case  of  a  voting  on  a  local  option  by-law,  of  the  right  to  a 
scrutiny,  or  to  make  the  clerk  the  only  and  final  judge  as  to 
whether  the  by-law  has  or  has  not  received  the  required  statu- 
tory majority,  and  I  am  of  opinion  that  a  municipal  council 
has  no  power  to  finally  pass  a  local  option  by-law  within  the 
two  weeks  next  after  the  clerk  of  the  council  has  declared 
the  result  of  the  voting. 

For  these  reasons,  the  by-law  is,  I  think,  invalid,  and 
should  be  quashed  with  costs.     .     .     . 


BiDDELL^  J.  April  25th,  1907. 

TRIAL. 

IX)UDBX  MANUFACTURING  CO.  v.   MILMINE. 

Infant — Purchase  of  Goods — Action  for  Price — Defence  of 
Infancy  —  Alleged  Ratification  after  Majority  —  Letter 
Acknowledging  Account  —  Insufficiency  —  Re-sale  of 
Goods  after  'Majority  —  Dismissal  of  Action  —  Costs — 
Partnership, 

Action  against  two  defendants,  father  and  son,  for  the 
price  of  goods  sold  to  tlie  son. 


Digitized  by 


Google 


R.  L.  McJimnon,  Uuelpn,  lor  plamtiiis. 
G.  C.  Thomson,  Hamilton,  for  defendants. 

RiDDELL^  J.: — The  action  is  for  the  price  of  certain 
articles  of  merchandise  sold  to  the  son,  on  the  son's  sole 
credit,  and  charged  to  him  in  the  books  of  plaintiffs.  It  was 
sought  to  make  the  father  liable  either  as  an  actual  partner 

of  his  son  or  from  his  holding  hitiiself  out  as  such  partner. 
At  t}ie  trial  I  held  that  the  father  was  not  liable,  and  tiie 
action  must  be  dismieeed  against  him  irith  coats. 

As  regards  the  son,  the  plea  of  infancy  wa?  set  up,  to 
which  was  ansswered  ratification  after  full  age.  The  d<rn- 
uient  relied  upon  is  a  letter  written  by  the  son,  in  answer 
to  one  by  the  solicitors  for  plaintiffs;  the  latter  wa^  as 
follows : — 

**  Mei^isrs.  William  S,  Mil  mine  &  Alex,  IVIilmioe, 
Grai?.'3ey  Comers,  Out 

**  Dear  Sirs :  We  have  been  instructed  to  demand  pn>nipt 
payment  from  you  of  $287.68  owing  to  the  Louden  llaoufac- 
turing  Co,  We  have  to  ask  that  you  wilt  give  this  your 
inunedaate  attention,  as  our  iiLst ructions  are  perempt^rr. 
Remittance  will  be  m-ade  to  our  office.  Yours  truly,  Mc- 
Kinnon  &  Howitt/' 

The  answer  of  the  son  is  a&  follows:^ 

*'  Grae-siCj  Jan,  2G,  W. 

*'  McKinnon  &  Howitt,  Guelph,  Out, 

'*  Dear  8irsi  Your  letter  of  23rd  inst.  received  and  con- 
ten  ta  noted,  and  in  reply  I  would  say  that  the  com^ny  have 
apparently  misinformed  you  relative  to  my  ^'— the  wotil  had 
originally  lieen  written  ''  thi<  ""* — "  necouut.  As  to  yotir  reason 
for  putting  Alex.  Milmine'g  name  on  my  letter  I  Jo  not  fajoir^ 
liut  1  would  kindly  a&k  for  an  explanation  from  yon,  and  it 
will  be  to  tho  best  interest  of  company  if  thej  ^ve  von  tlie 
right  explanation  of  this  case,  and  not  try  j^uch  high-hand(»d 
tricks  as  apparently  tbev  are  tning  to  work.  Yours  tnilr, 
Wm.  S.  Milmine/' 

Does  this  letter — silly,  bumptious,  and  ill-maaueml  i^ 
it  is — constitute  a  ratification  within  tlie  statute? 

I  adopt  as  the  test  what  is  saifi  by  Holfe,  B.,  giving  the 
jnd^meut  of  the  Court  in  Harris  v.  Wall,  1  Ex.  l^'l  1^^" 
^'  Any  aet  or  declaration  which  recognizes^  tfie  exL^t^nce  of 
the  promise  as  binding  is  a  ratification  of  U,  a^  in  the  rase 
of    agency— anything   which    recognizee    ns   binding  an  nd 
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done  by  an  agent,  or  by  a  party  who  has  acted  as  agent,  is 
an  adoption  of  it.  Any  written  instrument,  signed  by  the 
party,  which  in  the  case  of  adults  would  have  amounted  to 
the  adoption  of  the  act  of  a  party  acting  -as  agent,  will  in  the 
case  of  an  infant  who  has  attained  his  majority  amount  to  a 
ratification/' 

This  was  followed  by  the  Court  of  Exchequer  in  Manson 
V.  Blane,  10  Ex.  206,  by  the  Court  of  Queen's  Bench  in 
Eowe  V.  Hop  wood,  L.  R.  4  Q.  B.  1,  and  in  the  Chancer}^ 
Division  in  In  re  Hodson,  [1894]  2  Ch.  at  p.  425.  But  these 
cases  point  out  the  necessity  of  the  recognition  by  the  debtor 
of  the  debt,  not  simply  as  an  account  of  goods  received  by 
him,  but  as  a  debt  binding  upon  him.  And  in  MacCord  v. 
Osborne,  1  C.  P.  D.  568,  it  was  held  that  the  acknowledg- 
ment after  majority  by  an  indorser  of  a  note  and  a  promise 
to  pay  it  as  a  debt  of  honour  was  not  a  ratification  within 
the  statute.     .     .     . 

Rowe  V.  Hopewood,  L.  R.  4  Q.  B.  1,  is  the  case  nearest 
to  this  which  I  have  found.  ...  I  think  the  present 
ease  is  much  weaker  for  the  plaintiffs.  ...  No  doubt 
there  is  a  recognition  that  an  account  exists  and  that  it  has 
been  charged  ttgainst  the  defendant,  but  there  cannot  be 
imported  into  the  writing  "  a  recognition  of  an  existing  lia- 
bility," "an  enforceable  promise,^'  without  a  "straining  of 
the  meaning  of  the  document  signed  by  the  debtor/' 

But,  it  was  argued,  after  defendant  came  of  age  he  re- 
tained and  sold  certain  of  the  goods,  and  this  gives  plaintiffs 
a  cause  of  action  for  at  least  so  much  of  the  goods  as  he  had 
iii  hand  at  majority.  I  cannot  follow  this  argument.  If  the 
act  of  the  defendant  be  claimed  as  a  ratification,  it  was  not 
in  writing,  as  required  by  the  statute — plaintiffs  do  not  and 
did  not  claim  to  rescind  the  contract  of  sale,  but  affirm  the 
contract  and  insist  that  defendant  should  pay  the  pricfe 
of  the  goods;  that  right  can  exist  in  a  case  like  the  present 
only  if  the  defendants  owns  the  goods,  i.e.,  if  the  property 
has  passed.  There  is  no  pretence  of  fraud,  and  I  cannot  boo 
tliat  any  action  in  the  nature  of  trespass,  trover,  or  assump- 
sit for  goods  bargained  and  sold,  or  for  money  had  and  re- 
ceived, can  lie. 

The  action  should  be  dismissed. 

Aa  to  costs;  perhaps  in  ordinary  circumstances  the  dis- 
missal would  be  without  costs.  Here,  however,  to  his  credit 
bo  it  said,  the  defendant  (the  son)  offered  in  open  court  to 
(^tiuj^ent  Ui  a  jiulgnienr  M^rraioHt  iiini  if  plflintiffs  would  jml 
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press  the  claim  against  his  father.  This  was  refused,  and 
pkintiffs  stood  upon  their  strict  rights.  They  cannot  com- 
plain^ then,  if  defendant  should  have  also  the  benefit  of  the 
rigour  of  the  law. 

The   action   will   be   dismissed  with  cosits  on   the  High 
Court  scale  to  both  defendants. 


Cartwright^  Master.  April  26th^  1907. 

chambers. 

McKAY  v.  TORONTO  K.  W.  CO. 

Pleading — Statement  of  Claim  —  Amendment  —  Abandon- 
ment of  Part  of  Claim  after  Trial — New  Trial  Directed 
— Reduction  of  Amount  so  as  to  Prevent  Appeal  to  Privy 
Council — Workmen's  Compensation  Act — Allegations  of 
Facts  Proved  at  Trial — Terms  of  Amendment — Costs. 

Motion  by  plaintiff'  for  leave  to  amend  the  statement 
of  claim  by  reducing  the  amount  claimed  for  damages  from 
$20,000  to  $3,900,  and  by  setting  out  facts  which  would  shew 
a  cause  of  action  under  the  Workmen's  Compensation  for 
Injuries  Act. 

H.  E.  Rose,  for  plaintiff. 

A.  B.  Morine,  for  defendants. 

The  Master  : — The  action  has  been  tried,  and  a  new 
trial  has  been  ordered  by  the  Court  of  Appeal.  An  appeal 
from  the  judgment  of  that  Court  to  the  Supreme  Court  of 
Canada  has  been  quashed.  Defendants  are  desirous  of  pres- 
sing their  contention  that  the  action  should  be  dismissed, 
and  wish  to  take  the  case  on  this  point  to  the  Privy  Council. 
It  is  admitted  that  plaintiff's  object  in  reducing  the  claiiw 
for  damages  is  to  prevent  this  being  done.  On  the  other 
hand,  unless  it  was  going  to  have  this  effect,  defendants 
would  not  be  interested  in  opposing  it. 

The  exact  point  seems  covered  by  the  decision  of  Gar- 
row,  J. A.,  in  Preston  v.  Toronto  R.  W.  Co.,  13  0.  L.  R.  79, 
8  O.W.R.  753.  That  judgment  went  on  the  abandonment 
before  the  learned  Judge  of  all  claim  in  excess  of  $K00o 
for  damages,  and  it  wa»s  heid  that  a  plaintiff  in  a  Superior 
Court  may  at  any  stage  abandon  a  part  of  his  claim,  and 
thereafter  only  the  remainder  can  be  said  to  be  in  contro- 
versy. Tills  decision  cannot  be  questioned  sliort  of  a  Divi- 
sional Court. 
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On  the  other  point  there  is  no  doubt  that  plaintiflE  must 
be  allowed  to  amend.  The  only  question  is  one  of  terms. 
The  statement  of  claim  alleged  generally  a  cause  of  action 
both  at  common  law  and  under  the  Workmen's  Compen- 
sation Act,  but  gave  no  facts  to  support  the  latter. 

It  is  desired  now  to  set  out  the  negligence  of  the  motor-? 
man  in  not  putting  on  his  brakes  before  coming  to  the 
Grand  Trunk  Kailway  crossing,  where  plaintiflPs  husband, 
the  conductor,  was  killed.  It  seems  that  evidence  was,  with- 
out objection,  given  on  this  point  at  the  trial  .  .  .  but 
no  amendment  was  asked  for.  .  .  .  The  first  question 
left  to  the  jury,  without  objection,  was  this :  **  Was  the  con- 
ductors death  the  result  of  any  negligence  of  the  company 
or  of  the  motorman  ?''  The  jury  said  *'  yes  "  to  the  fonnei 
part,  but  said  notliing  as  to  the  motorman. 

Under  this  state  of  facts,  it  seems  right  to  allow  the 
amendment  asked  for  to  be  made  without  any  restriction 
such  as  was  thought  proper  in  Hogaboom  v.  MiacCidloch, 
17  P.  R.  377 — as  the  case  went  to  the  jury  substantially  as 
if  the  amendment  had  been  made. 

The  costs  of  and  in  any  way  occasioned  by  this  order 
must  be  to  defendants  in  any  event. 


RiDDELL.  J.  April  26th,  1907. 

WEEKLY  COURT. 

Re  armour  and  TOWNSHIP  OF  ONONDAGA. 

MuniciiHiJ  Corporations — Local  Option  By-law — Voting  on 
— Majoriiy—^^omputatiovl^  —  Illegal  Votes  —  0  wners  — 
Farmers'  Sons  —  Forms  of  Oaths  —  Qiudifications  of 
Voters  —  Deputy  Returning  Officers  —  Deprivation  of 
Bight  to  Vote — Effect  on  Result  —  Township  By-law  — 
Application  to  Indian  Reserve  Forming  Part  of  Township 
— Formal  Objections — Publication  of  By-law — Name  of 
Newspaper — Time  of  Voting — Three  Weeks  after  First 
Publication — Computation — Irregularities  in  Meeting  of 
Council — Final  Passing  of  By-law — Time  for — Scrutiny 
— Election  of  Council — Declaration  of  Councillors, 

Application  to  quash  by-law  Xo.  201  of  the  town^^hip  of 
Onondaga,  a  local  option  by-law,  upon  the  various  grounds 
pet  out  in  the  judgment. 

▼OL.  IX.  O.W.R.    NO.   16—56 
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J.  Jb.  MacKenzie,  lor  ine  appiicanr. 

W.  S.  Brewster,  K.C.,  for  the  township  corporation. 

EiDDELL,  J. : —  .  .  .1.  The  votes  for  the  by-law  were 
162,  against  91,  in  all  243;  the  by-law  required  under  6 
Edw.  VII.  eh.  47,  sec.  24,  to  have  in  its  favour  three-fifths  of 
243  ^  14(>  votes — rio  that  it  will  be  s^een  there  were  G  votes  to 
fifmre.  It  wat;;  argued  that  about  19  votes  were  bad,  and 
that  it  required  only  10  votes  to  be  proved  invalid  (as  6  = 
3/5  of  10),  that  the  majority  should  be  wiped  out  This  is 
bad  arithniptic,  and  therefore  bad  law.  It  reminds  one  of 
the  familiar  calculation  whereby  school  boys  prove  1=2. 
The  proper  eourse  to  pursue,  if  any^  when  votes  are  proveti 
to  be  imprO|3erly  cast  is  to  deduct  thet^e  vote^  from  the  total* 
and  then  take  three-fifths  of  the  remainder.  In  thb  c^^ 
a  eimpJe  caiculatiou  shews  that  it  requires  a  reduction  of  1^ 
rotes  from  the  successful  side  to  overcome  the  majority,  ihm: 

Azotes   for   by-law. ....  ,152— 16  =  136 

Votes  against  by-law,,,,  91 

Total   .,, 227 

3/ 5  of   327  =  137,(136,2). 

\\"hile  if  only  15  be  struck  off,  we  have 

Vote.^  for  the  by-law. ,  ,15:3— 16  =  137 
Vot^E  against  by-law   ,  ,  91 


Total,,,,    ,,    .  ,.. .328 

3/5  of  g^8  =  127  (136,8). 

I  do  not  find  it  necessar}'  ta  consider  anew  tlic  questioa 
whether  1  hiuiii  tlie  power  of  examining  into  the  proprietj 
of  the  various  uamos  Iwiiug  on  the  vot^ara'  list;  or  whether 
T  am  not  boumU  uuder  sec.  81)  of  the  Act  of  3  Edw,  VIL  ch, 
ISJ,  to  hold  that  no  such  imjuiry  may  be  entered  into*  That 
i:^  decided  by  such  cases  as  Regina  ex  rel,  McKenxie  ^.  Mar- 
tin, 28  0,  R.  mih 

It  is  contended,  however,  that  many  should  never  ha^ 
been  on  the  list  at  all;  and  that  many  who  may  properh 
have  been  on  thf?  li&t  at  the  final  revision  lost  their  qiialifi- 
cation  before  the  electioTi.  T  f^hall  pur&ur  so  far  a^  neces^^' 
the  latter  iuriuiry. 
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No.  14,  it  is  said,  though  entered  on  the  list  as  owner, 
was  in  reality  only  a  "  farmer's  son,''  living  with  his  father, 
the  real  owner.  After  the  final  revision,  but  before  the  day 
of  the  election,  his  father  died  and  left  him  the  land,  where- 
k\  he  became  an  owner  in  fact.  I  think  that,  as  an  intend- 
ing voter  may  select  any  form  of  oath  of  those  given  in  the 
statute  (see  sec.  116),  and  that  no  others  are  to  be  required 
of  him,  once  his  name  is  on  the  voters'  list,  he  may  vote  if 
he  can  truly  take  any  form.  No.  14  could  truly  swear  that  at 
the  date  of  the  election  he  was  ia  his  own  right  a  freeholder, 
&c.,  as  the  form  in  sec.  112  requires. 

No.  15  is  entered  as  an  owner,  though  it  is  said!  that  he 
also  was  in  the  same  position  as  his  brother  just  mentioned. 
He  received  no  property  by  the  will,  but  he  could  swear 
that  at  the  date  of  the  final  revision,  &c.,  the  deceased  was 
actually  owner  of  the  land,  and  that  he  (No.  15)  was  his 
son,  and  has  resided  on  the  property  for  12  months  next  be- 
fore the  said  day,  &c.,  &c.,  sas  required  by  sec.  115.  It  is  to 
be  noted  that  the  Act  does  not  require  the  farmer's  son  to 
live  with  the  owner  of  the  farm,  but  on  the  farm:  sec.  86 
(1)  ;  and  sub-sec.  (b)  seems  to  contemplate  a  case  in  which 
the  father  may  be  dead. 

Xo.  54.  Here  the  son  is  entered  as  owner  with  his 
father  of  certain  land,  though  it  is  alleged  that  he  should 
have  been  entered  if  at  all  as  a  farmer's  son.  The  father 
sold  this  land  after  the  final  revision,  but  before  the  elec- 
tion. No.  54  can  still  honestly  take  oath  (sec.  115) — the 
form  not  requiring  the  farmer  to  continue  to  be  the  owner  of 
the  farm  after  the  final  revision. 

Xo.  315.     This  voter  is  living  with  his  mother  on  land 
toT  which  he  and  others  are  assessed  as  owners.    The  mother 
has  an  estate  for  life  in  this  farm,  with  power  to  appoint 
to  a  class,  of  whom  No.  315  is  one.     She  is,  therefore,  an 
*•  owner,"  as  she  is  the  "  proprietor  of  an  estate  for  life." 
No.  315  then  is  a  farmer's  son.     No.  314  is  in  the  same  con- 
dition.     No.  311  is  entered  also  as  an  owner,  though  it  is 
said  he  should  have  been  entered  as  a  farmer's  son.    He  be- 
comes a  tenant,  and  it  is  argued  that  therefore  he  lost  his 
status  as  a  farmer's  son,  as  a  "farmer's  son"  can  only  by 
the   statute  be  a  person  "not  otherwise  qualified  to  vote." 
But  he  cannot  lose  his  status  without  becoming  otherwise  en- 
titled to   vote;  and  I  find  no  suggestion  in  the  statute  that 
<^ne   who    has  been  a  farmer's  son  at  the  time  of  the  final 
revision^    and  who  can  honestly  take  the  oath  in  see.  115, 
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loses  nis  rigiii;  lo  voie  as  a  larmer  s  son  oy  acquiring  propeixj 
as  tenant  or  as  owner. 

No.  321.  Under  age  at  the  time  of  the  final  revision 
and  for  more  than  60  days  thereafter,  but  of  age  at  tfie  time 
of  the  election.     This  vote  is  good — all  the  forms  of  oath 

contain  the  clause  "  that  you  are of  the  full  age  of  21 

years.'^    1  may  say,  in  passing,  that  this  was  so  held  in  the 
South  Perth  Election  Case,  by  Street  and  Meredith,  JJ. 

No.  59  actually  lives  with  his  father  upon  the  farm  of 
the  latter,  though  he  does  no  work,  it  is  said,  on  the  farm, 
but  carries  on  business  for  himself  as  a  blacksmith  in  the 
hamlet  of  Onondaga.  The  statute  does  not  require  the  son 
of  a  farmer  to  work  on  the  farm,  but  only  to  reside  on  the 
farm  in  order  to  qualify  as  a  "  farmer's  son.''  If  No.  59 
were  a  sluggard  and  lived  on  the  farm  and  on  his  father,  he 
might  be  allowed  to  vote,  and  I  do  not  think  the  statute 
penalizes  industry. 

No.  76.  Nos.  74  and  75  ai*e  owners  in  common  of  a 
farm.  No.  76  is  the  son  of  one  of  these,  and  it  is  objected 
that,  as  Nos.  74  and  75  together  are  the  owners  of  the  land^ 
No.  76  could  not  qualify  unless  he  were  the  son  of  botL 
This  argument  I  do  not  accede  to.  An  owner  is  a  per6(Hi 
who  is  proprietor  in  his  own  right  of  an  estate  for  life  or 
any  greater  interest  in  any  land — it  does  not  exclude  all 
but  those  having  the  whole  fee  simple.  No.  74  is  such  an 
owner,  and  may  have  his  sons  put  on  the  voters'  list  without 
resort  to  the  polyandry  of  Thibet. 

No.  Jos.  D. — put  on  after  the  first  roll  was  made  up 
— admittedly  has  qualification  at  the  time  of  the  final  revi- 
sion and  of  the  election,  as  he  received  a  conveyance  of  his 
land  on  30th  June.  In  any  case,  he  "  at  the  date  of  the 
election  "  was  a  freeholder,  and  that  is  sufficient. 

No.  139,  assessed  as  owner,  but  sold  out  after  the  final 
revision ;  he,  however,  acquired  other  property,  and  so  at  the 
time  of  the  election  could  take  the  oath  in  sec.  112. 

Of  the  above  I  cannot  see  the  slightest  doubt  in  Nos.  14» 
69,  76,  139,  311,  314,  315,  321,  or  No.  J.  D.— 9  in  all; 

and  but  little  in  Nos.  15  and  154.  Objection  was  taken  to 
20  names,  and  also  to  the  2  deputy  returning  officers,  in  all 
22.  There  can,  I  think,  be  no  doubt  as  to  9,  leaving  13  as 
possibly  doubtful.  So  that,  even  if  we  were  to  give  all  these 
a6  voting  for  the  by-law,  the  necessary  three-fifths  has  been 
obtained. 
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2.  As  to  the  deputy  returning  oflSeers,  it  is  said  that  they 
▼oted,  and  that  under  3  Edw.  VII.  eh.  19,  sec.  351,  the  provi- 
gions  of  sec.  179  are  excluded  in  voting  on  such  by-laws  as 
ftis,  and  that  sec.  179  is  the  only  section  which  can  be  found 
giving  deputy  returning  officers  the  right  to  vote.  It  is  an- 
swered that  sec.  347  of  the  Act  of  1903  contemplates  that 
the  deputy  returning  officers  shall  have  the  right  to  vote.  I 
do  not  think  so.  Section  347  is  simply  sec.  347  of  the  B. 
S.  0.  1897  ch.  223 ;  this  R.  S.  0.  ch.  223  contained  a  section, 
351,  in  the  same  terms  as  the  present  sec.  351,  but  without 
the  words  "except  section  179 — ''  these  words  having  been 
introduced  by  3  Edw.  VII.  ch.  18,  sec.  74.  The  amendment 
of  1903  takes  away  from  the  deputy  returning  officers  the 
right  to  vote  on  such  by-laws  as  this,  which  they  enjoyed 
before  that  amendment.  The  section  347  was  not  amended; 
and  still  applies  to  cases  of  elections  where  the  deputy  re- 
turning officers  may  vote.  But  the  number  of  deputy  return- 
ing officers  is  only  two,  so  that  the  result  of  the  election  is 
«till  to  give  three-fifths  of  the  electors  voting  in  favour  of 
the  by-law. 

3.  It  is  said  that  the  by-law,  being  for  the  townahip  of 
Onondaga,  should  be  considered  as  intended  to  be  in  force 
throughout  the  whole  township;  that  a  considerable  portion 
of  the  township  is  an  Indian  reserve,  and  therefore  the  by- 
Jaw  is  ultra  vires.     It  is  sufficient  to  say  that  it  is  not  con- 
tended that  this  by-law  is  or  can  be  valid  in  the  Indian 
jieserve,  and    never    was    intended   to  apply  to    the    Indian 
reserve;  and  the  by-law  must  be  considered  as  applying  to 
the  territory  within  the  jrisdiction  of  the  council:  McLeod 
V.  Attorney-General,   [1901]  A.  C.  455,  at  p.  459.— "  They 
were  only  legislating  for  those  who  were  actually  within  their 
jurisdiction."     See  also  Re  Milloy  and  Township  of  Onon- 
daga, 6  0.  B.  573,  579 ;  Re  Metcalfe,  17  0.  R.  357.    It  was 
are^ued   that  some   of  the  voters  might  have  thought  that 
liquor  selling  was  to  be  by  this  by-law  prohibited  in  the  re- 
flf  rve,  and  so  voted  for  it.    I  decline  to  believe  that  any  voter 
could  be  so  simple  and  guileless. 

4.  The  deputy  returning  officers  were  not  selected  before 
the  bv-law  was  published,  and  therefore,  as  their  names  were 
not  mentioned  in  the  by-law,  it  is  invalid:  Re  McCartee  and 
Township  of  Mulmur,  32  0.  R.  69.  This  seems  to  be  cured 
by  4  Edw.  VII.  ch.  22,  sec.  8. 

5.  And  it  does  not  name  a  day,  etc.  This  is  also  covered 
by  the  amendment  just  mentioned. 
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o.    1  lie  newspaper  in  wiiiirii   uic  iiuuije  lo  puuiisueu  «  ur- 

scribed  as  the  "  Brantford  Courier,"  whereas,  it  is  alleged, 
the  real  name  is  ^^  The  Courier/^  This  objection,  trivial  ai» 
it  is,  proves,  on  the  production  of  the  paper  itself,  to  be  un- 
founded. While  the  display  head  is  "The  Courier,''  the 
sub-title  is  "Brantford  Courier/' 

7.  The  voting  was  within  less  than  three  weeks  after  the 
first  publication  of  the  by-law.  This  is  arrived  at  by  apply- 
ing sec.  203,  which  provides  that  for  the  purposes  of  sees. 
137  to  201  Sundays  and  holidays  shall  be  excluded;  and  by 
casting  out  Sundays  and  holidays,  and  dividing  the  remain- 
ing number  of  days  by  7,  the  quotient  is  less  than  3.  But  the 
statute  does  not  say  3  times  7  days,  but  3  weeks,  and  thai 
period  is  well  known.  No  doubt,  the  legislature  might  say 
that  3  weeks  for  the  purpose  of  their  legislation  should  be 
*?1  days,  excluding  Sundays,  etc.,  or  210  days  or  2,100  days. 
But  so  far  that  has  not  been  done,  and  still  a  week  is  from 
Sunday  morning  till  Sunday  morning  or  Monday  morning 
to  Monday  morning. 

8.  Irregularities  took  pkce,  it  is  said,  in  the  meeting  of 
the  council.  This  objection  is  not  open  to  the  applicant: 
Re  Van  Dyke  and  Village  of  Grimsby,  7  0.  W.  R.  739,  8  0. 
W.  R.  81 ;  even  if  such  irregularities  existed  in  fact,  which 
]  am  far  from  asserting  or  thinking. 

9.  While  it  is  admitted  that  a  scrutiny  took  place  in  fact, 
no  notice  is  taken  of  any  scrutiny  upon  the  face  of  the  by- 
law, and  therefore  it  must,  for  the  purpose  of  this  motion, 
be  considered  that  no  scrutiny  did  take  place ;  and,  this  being 
so,  the  date  of  the  final  passing  of  the  Act  was  too  late.  It 
k  admitted  that  if  there  had  been  no  scrutiny  the  passing 
was  too  late,  but  it  is  contended  that  there  is  no  necessi^ 
for  the  fact  of  a  scrutiny  appearing  on  the  face  of  the  by-law. 
I  agree  in  that  contention. 

10.  The  council  are  not  legally  a  council  at  all;  they 
were  not  legally  elected.  This  objection  is  disposed  of  ad- 
versely to  this  applicant  in  Rex  ex  rel.  Armour  v.  Peddie, 
ante  393.  I  have  read  the  Master^s  judgment,  approve 
of  it,  and  have  nothing  to  add.  And  in  any  case  fliis  is 
not  open  to  the  "applicant  here:  Re  Van  Dvke  and  Village 
of  Grimsby,  7  0.  W.  R.  739,  8  0.  W.  R.  81. " 

11.  The  councillors  did  not  take  the  proper  declaration. 
This  objection  is  also  covered  in  the  cases  just  cited. 

The  motion  fails  on  all  grounds,  and  must  be  dismissed 
with  costs. 
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Boyd,  C.  April  26th,  1907. 

weekly  court. 

Re  STAINSBY. 

Will — Construction — Vested  Estate — Period  of  Distribution 
—  Death  of  Legatee  without  Issue  —  Right  of  Sur- 
viving  Husband — Devolution  of  Estates  Act — Trustee — 
Power  to  Sell  and  Divide  Estate. 

Motion  by  surviving  trustee-  under  the  will  of  William 
Stainsby  for  a  summary  order  determining  certain  ques- 
tions arising  upon  the  will. 

D.  Urquhart,  for  the  applicant. 
B.  N.  Davis,  for  the  widow  of  Joseph  Stainsby. 
Casey  Wood,  for  the  husband  of  Mary  Ann  Deacon. 
M.  C.  Cameron,  for  the  infants. 

BoYD^  C. : — The  testator  devises  all  his  property,  real  and 
personal,  to  his  wife  for  life,  and  after  her  death,  and  on 
the  arrival  of  the  youngest  surviving  child  at  the  age  of  21 
years,  the  property  is  to  be  equally  divided  amongst  all  his 
children.  In  case  of  death  of  any  child  who  shall  be  married 
and  leave  children,  the  share  of  that  child  shall  be  divided 
equally  among  his  or  her  children. 

The  testator  died  in  1886;  the  youngest  child  came  of 
age  in  1903;  and  the  widow  died  in  1907.  All  questions 
were  disposed  of  at  the  argument  except  as  to  the  one  point, 
whether,  in  the  case  of  a  daughter,  Mary,  who  died  in  1900, 
leaving  a  husband  but  no  children,  she,  Mary,  had  such  a 
vested  estate  as  gives  her  husband,  in  the  right  of  his  wife, 
an  interest  in  the  property  now  to  be  disposed  of  and 
divided. 

The  will  provides  for  the  division  of  the  property  upon 
the  arrival  of  the  youngest  child  at  full  age.  This  daughter 
Mary  was  not  alive  at  that  time  (which  was  1903).  Her 
rights  depend  on  the  application  of  the  terms  of  the  will  to 
that  period,  and  it  is  immaterial  that  the  actual  distribution 
was  postponed  by  the  survival  of  the  testator's  widow  till 
1907. 

Is  Mary  included  in  the  term  "  all  my  children ''  in  the 
clause   reading :  "  On  the  arrival  of  the  youngest  surviving 
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cJnJd  at  the  age  oi  »1  years  it  is  my  will  taat  tne  property  oe 
disposed  of  and  be  divided  equally  amongst  all  my  children  P' 
The  next  clause  reads:  "  In  the  case  of  the  death  of  any  <me 
of  my  children  who  shall  be  married,  his  or  her  share  shall 
belong  to  and  be  divided  equally  among  his  or  her  children/- 
&c.  This  indicates  that  the  testator  regards  a  deceased  mar- 
ried daughter  as  having  "her  share,"  though  she  is  not 
alive  at  the  period  of  distribution — which  is  at  the  death  of 
the  life  tenant,  the  widow.  Her  share  is  to  go  to  her 
children,  and  her  surviving  husband  would  of  course  have  hk 
one-third  interest  in  such  share.  Should  not  the  like  con- 
sideration apply  to  the  case  of  one  who  dies  without  children 
and  leaving  a  husband,  in  which  event  the  surviving  husband 
would  take  half  and  her  representatives  the  other  half?  This 
clause  favours  the  view  that  the  children  who  survive  the 
testator,  if  they  attain  21  years  of  age,  take  vested  estates 
before  the  period  of  distribution. 

So  far  as  the  estate  dealt  with  in  this  will  is  of  mixed 
realty  and  personalty,  and  so  far  as  the  bequest  is  in  the 
form  of  a  direction  to  make  distribution  at  a  future  period, 
il  is  on  all  fours  with  Kirby  v.  Bangs,  27  A.  B.  17  and  30. 
The  point  of  distinction  is  that  there  the  children  were  re- 
ferred to  nominatim ;  here  as  a  class.  That  gives  rise  to  a 
distinction,  which,  however,  does  not  appear  to  affect  this 
case.  The  provision  to  distribute  when  the  youngest  child 
attains  21  years  indicates  that  the  class  to  take  is  ascertained 
as  the  children  reach  respectively  21  years;  at  that  point  the 
shares  become  vested,  but  if  any  die  short  of  that  age,  such 
a  one  does  not  come  within  the  class  to  take,  and  the  infant 
so  dying  receives  no  benefit.  But,  if  the  provision  is  to  pay 
the  children  by  name  at  a  future  period,  then  any  one  in 
existence  at  the  death  of  the  testator  gets  the  benefit,  though 
dying  in  infancy.  That  is  the  distinction  marked  by  Cooper 
V.  Cooper,  29  Beav.  229 ;  Leeming  v.  Sherratt,  4  Ha.  at  p. 
23.  The  result  is  neatly  expressed  in  Theobald  on  Wills,  6th 
ed.,  p.  567  (10).  The  judgment  in  Baird  v.  Baird,  26  Gr. 
367,  is  corrected  and  explained  in  Town  v.  Borden,  1  0.  R. 
327,  as  Mr.  Wood  pointed  out  in  his  excellent  argument. 

The  conclusion  then  is  that  the  sole  trustee  has  power 
to  sell  and  divide. 

The  husband  of  the  deceased  daughter  Mary  has  one- 
half  interest  in  her  aliquot  part,  -and  the  other  half  goes  to 
her  proper  representatives. 
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The  widow  of  the  deceased  son  Joseph  has  her  proper  in- 
terest in  his  share  under  the  Devolution  of  Estates  Act. 
Costs  out  of  estate. 


Cartwrioht,  Master.  April  27th,  1907. 

chambers. 

LEWIS  V.  MOOBE. 

Yenue — Place  where  Cause  of  Action  Arose  and  Parties  Re- 
side — Ruie  529  {h) — lAhel — Letter — Place  of  Posting 
—  Publication  —  Chanqe  of  Venue  —  Preponderance  of 
Convenience — Fair  Trial. 

Motion  by  defendant  to  change  the  venue  from  Woodstock 
to  London,  the  action  being  for  an  alleged  libel  contained  in 
a  letter  admittedly  written  and  posted  at  Jjondon,  where  both 
plaintiff  and  defendant  reside. 

The  motion  was  made  on  the  ground  that  the  action 
must  be  tried  at  London,  as  required  by  Rule  529  (b),  and 
also  on  the  ground  of  the  preponderance  of  convenience. 

W.  E.  Middleton,  for  defendant. 
R.  McKay,  for  plaintiff. 

The  Master: — As  to  the  first  ground,  it  seems  clear 
tliat  the  case  comes  under  the  Rule  invoked.  Rex  v.  Burdett, 
4  B.  &  Ad.  95,  decided  that  a  deliver}^  at  the  post  office  at 
any  place  of  a  sealed  letter  enclosing  a  libel  ib  a  publication 
of  the  libel  at  that  place.  The  case  is  cited  in  Odgers  on 
liibel  and  Slander,  4th  ed.,  p.  155,  as  the  governing 
authority. 

On  the  second  ground  it  is  not  necessary  to  decide  if  the 
case  comes  within  the  Rule  relied  on.  It  would  seem,  how- 
ever, that  this  is  eminently  a  case  for  trial  at  London:  see 
per  Osier,  J.A.,  in  McDonald  v.  Park,  2  0.  W.  R.  972.  De- 
fendant swears  that  he  will  require  at  least  10  witnesses  all 
resident  in  London,  5  of  whom  are  public  officials  .  .  . 
see  Fogg  v.  Fogg,  12  P.  R.  at  p.  251.  Their  evidence  on  the 
pleadings  would  seem  to  be  material.  The  affidavit  of  plain- 
tiff is  vague  as  to  witnesses,  and  he  does  not  commit  himself 


to  any  number.  He  says  that  political  feeling  runs  so  high 
that  he  cannot  have  a  fair  trial  at  London,  as  he  and  de- 
fendant are  on  opposite  sides.  The  mere  allegation  of  plain- 
tiff as  to  this  is  not  sufficient  to  justify  a  change  from  tiie 
proper  place:  see  Roche  v.  Patrick,  5  R.  R.  210;  Blackburn 
V.  Cameron,  ib.  341,  where  tiie  cases  are  all  cited. 

The  order  will  therefore  go;  costs  in  cause  to  defendant 


RiDDELL,  J.  April  27th,  1907. 

WKEKLY  COURT. 

Re  CAVANAGH  AND  CANADA  ATLANTIC  R.  W.  CO. 

Railway — Expropriation  of  Land — Compensation — Arbitror 
Hon  and  Award  —  Appeal  —  Evidence  on  —  Affidavit  of 
Arbitrator  —  Barrister  —  Examination  of  Arbitrator  — 
Questions  of  Fact — "  As  in  a  Case  of  Original  Jurisdic- 
tion"— Value  of  Hotel  Premises — Proximity  to  Railway 
Station  —  Quantum  of  Compensation  —  Disturbance  of 
Possession — Loss  of  Profit — Ooodwill — Liquor  License— 
Chances  of  Failure  to  Renew  —  Interest  on  Amount 
Awa/rded  —  Computation  from  Date  of  Deposit  in  Be^- 
try  Office  of  Order  of  Board  of  Railway  Commissioners 
— Costs. 

Appeal  by  the  railway  company  and  cross-appeal  by 
James  Cavanagh  from  an  award  of  compensation  for  lands 
taken  for  the  railway,  under  the  Railway  Act,  1903. 

M.  K.  Cowan,  K.C.,  for  the  railway  company. 
M.  J.  Gorman,  K.C.,  for  James  Cavanagh. 

RiDDELL,  J. : — James  Cavanagh  is  the  owner  of  a  rhom- 
boidal  piece  of  land  in  Ottawa.  .  .  .  The  railway  com- 
paaay,  requiring  the  property,  filed  a  plan  on  18th  May, 
1906,  shewing  that  they  required  the  land.  Before  doing 
this,  the  railw-ay  company  had,  on  20th  March,  1906,  obtain- 
ed an  order  of  the  Board  of  Railway  Commissioners  under 
sec.  139  of  the  Railway  Act,  1903,  authorizing  them  to  take 
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and  acquire  the  land,  which  order  was  deposited  in  the  proper 
registry  office  at  Ottawa  with  the  plan  on  18th  May,  1906. 
The  deposit  of  the  order  was  advertised  in  the  Ottawa  Free 
Press  upon  the  same  day.  The  parties  not  agreeing  as  to  the 
price  to  be  paid,  arbitrators  were  chosen  under  the  provi- 
sions of  the  Eailway  Act,  the  company  selecting  John 
Christie,  the  owner  selecting  F.  R.  Latchford,  K.C.,  and 
John  C.  Featherstone  being  selected  as  the  third  arbitrator. 

A  very  considerable  body  of  evidence  was  taken,  and 
finally  on  5th  March,  1907,  two  of  the  arbitrators,  Messrs. 
Latchford  and  Featherstone,  signed  and  published  an  award 
whereby  the  owner  was  allowed  $22,000  "  as  a  proper  com- 
pensation to  the  said  James  Cavanagh  for  the  said  land 
and  for  all  damages  by  him  sustained  arising  from  the  tak- 
ing of  the  same  by  the  Canada  Atlantic  Railway  Company, 
or  by  the  exercise  of  any  of  the  powers  granted  to  the  said 
company  by  the  said  Acts."     See  R.  S.  C.  1906  ch.  37. 

Thereupon  both  parties  appealed  under  R.  S.  C.  1906  ch. 
37,  sec.  209.     .     .     . 

The  first  step  taken  by  the  railway  company,  even  before 
serving  notice  of  appeal,  was  to  procure  an  affidavit  from 
Mr.  Christie  shewing  how  the  $22,000  was  made  up.  Objec- 
tion was  taken  to  this  affidavit  being  read  before  me,  upon 
the  ground  that  Mr.  Christie  is  a  barrister,  and  Russell  on 
Awards,  12th  ed.,  at  pp.  510  and  680,  was  referred  to.  Xo 
doubt,  members  of  the  Bar  should  avoid  making  affidavits  in 
matters  in  which  they  have  been  engaged  professionally,  and 
there  is  a  well  understood  rule  amongst  the  profession  in 
that  sense;  but  I  do  not  find  that  even  in  England  the  rule 
is  always  insisted  upon  where  the  barrister  is  an  arbitrator; 
and  in  Ontario,  where  the  barrister  is  generally  also  a  solici- 
tor, the  objection  could  not  prevail;  the  solicitor  is  the  most 
prolific  source  of  affidavit-evidence;  and  I  do  not  know  that 
a  barrister,  who  is  also  a  solicitor,  need  fear  when  he  is 
Bwearing  in  his  capacity  of  solicitor  the  evil  fate  threatened 
the  mediaeval  bishop  who  swore  in  his  capacity  of  prince. 
I  do  not  give  effect  to  the  objection. 

Then,  after  service  of  notice  of  motion,  Mr.  Featherstone 
was  examined  before  a  special  examiner  as  a  witness  on  the 
motion  then  pending.  Mr.  Featherstone  answered  without 
hesitation,  and  seemed  anxious  to  give  the  fullest  informa- 
tion as  to  the  grounds  of  the  award.      Objection  was  taken 
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.  .  .  also  to  the  reading  of  this  evidence.  Following  a 
decision  of  Meredith,  J.,  in  Ee  Montreal  and  Ottawa  R.  W. 
Co.  and  Ogilvie  (1898),  not  reported  on  this  point,  thougli 
reported  on  a  question  of  practice  in  18  P.  R.  120,  in  which 
I  was  of  counsel  for  the  railway  company,  and  had  examined 
two  of  the  arbitrators — ^both  barristers  by  the  way — in  the 
same  way  as  Mr.  Featherstone  was  examined  here — I  over- 
ruled the  objection.  In  that  case  Meredith,  J.,  held,  upon 
objection  being  taken  by  Osier,  Q.C.,  upon  the  principle  that 
arbitrators  could  not  be  coriipelled  to  state  the  grounds  of 
their  judgment,  that,  however  that  might  be,  if  arbitra- 
tors did  state  their  grounds,  there  was  no  reason  why  suck 
evidence  should  not  be  received.  This  was  not  a  mere 
academic  ruling,  but  the  admission  of  the  evidence  resulted 
in  a  substantial  reduction  of  the  award. 

Upon  the  appeal,  therefore,  I  heard  the  evidence,  the 
aJfiS  davit  of  Mr.  Christie,  and  the  evidence  before  the  arbitra- 
tors. 

It  will  be  noticed  that  the  statute  R.  S.  C.  1906  ch.  37, 
sec.  209,  which  governs  the  appeal,  provides  that  ''upon 
the  hearing  of  the  appeal  such  Court  shall  decide  any  ques- 
tion of  fact  upon  the  evidence  taken  before  the  arbitratorsj 
as  in  a  case  of  original  jurisdiction.^'  Upon  all  questions  of 
fact,  therefore,  I  look  only  at  the  evidence  before  the  arbi- 
trators. And  the  meaning  of  the  expression  "  as  in  a  case 
of  original  jurisdiction  "  has  been  interpreted  by  the  Court 
of  final  resort. 

In  Atlantic  and  North-West  R.  W.  Co.  v.  Wood,  [1895] 
A.  C.  257,  the  Judicial  Committee  were  called  upon  to  in- 
terpret the  same  expression  in  the  former  Railway  Act,  51 
Vict.  ch.  29,  sec.  161  (2)  (D.),  and  they  say  at  p.  263:  *'It 
would  be  a  strained  and  unreasonable  reading  of  the  words 
of  the  statute  '  as  in  a  case  of  original  jurisdiction '  to  hold 
that  the  evidence  was  to  be  taken  up  and  considered  as  if 
it  had  been  adduced  before  the  Court  itself  in  the  first  in- 
stance and  nbt  before  the  arbitrators,  and  entirely  to  disre- 
gard the  judgment  of  the  arbitrators  and  the  reasoning  in 
support  of  it.  Such  a  reading  of  the  statute  would  really 
make  the  Court  the  arbitrator,  and  the  sole  arbitrator,  in 
every  arbitration  in  which  an  appeal  on  questions  of  fact 
was  brought  against  an  arbitrator's  award.  It  appears  to 
their  Lordships  that  this  was  not  the  intention  of  the  legis- 
lature, and  that  what  was  intended  by  the  statute  was  not 
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that  the  Court  should  thus  entirely  supersede  and  take  the 
place  of  the  arbitrators;  but  that  they  should" examine  into 
the  justice  of  the  award  given  by  them  on  its  merits,  on  the 
facts  as  well  as  the  law/' 

1  am  the  more  glad  in  this  instance  that  the  rule  has 
thus  been  laid  down,  as  I  am  enabled  to  avail  myself  to  the 
full  of  the  local  knowledge  of  the  arbitrators. 

The  rule  to  be  followed  by  a  court  of  appeal  in  "^  a  case 
of  original  jurisdiction  ^^  is  laid  down  in  Coghlan  v.  Cumber- 
land, [1898]  1  Ch.  704,  at  pp.  704,  705:  "Where  .  .  . 
the  appeal  turns  on  a  question  of  fact,  the  Court  of  Appeal 
has  to  bear  in  mind  that  its  duty  is  to  rehear  the  case,  and 
the  Court  must  reconsider  the  materials  before  the  Judge, 
with  such  other  materials  as  it  may  have  decided  to  admit. 
The  Court  must  then  make  up  its  own  mind,  not  disregard- 
ing the  judgment  appealed  from,  but  carefully  weighing  and 
considering  it:  and  not  shrinking  from  overruling  it  if,  on 
full  consideration,  the  Court  comes  to  the  conclusion  that 
the  judgment  is  wrong." 

With  these  principles  so  authoritatively  laid  down,  I  ap- 
proach the  consideration  of  the  evidence. 

The  property  in  question  was  used  by  Cavanagh  as  a 
hotel,  and  it  is  fairly  clear  from  the  evidence  that  the  hotel 
depended  for  its  success  upon  thfe  bar;  that  the  bar  ^as 
Tery  profitable,  but  solely  so  because  of  its  proximity  to  the 
station  of  the  railway  company,  ^rendering  it  easy  for  pat- 
tojiB  of  the  railway  to  go  into  the  hotel  for  refreshments, 
either  passing  to  or  from  the  station,  or  when  waiting  at 
the  station.     Admittedly  the  railway  company  might  law- 
fully close  out  all  access  to  and  from  the  grounds  so  as  to 
deprive  the  owner  of  this  very  lucrative  custom.     It  appears 
from  the  affidavit  of  Mr.  Christie  and  the  examination  of 
Mr.  Peatherstone  that  the  two  arbitrators  who  signed  the 
award,  or  at  least  Mr.  Peatherstone,  gave  the  $23,000  on 
the  following  basis: — 

Por  the  land $  9,000 

Por  the  buildings 8,000 

And  for  removal,  loss,  including  good- 
will, and  inconvenience  and  other 
damage  sustained 5,000 

In  all   $22,000 
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.  .  .  Counsel  for  the  company  attacked  each  and  all 
of  these  amounts,  but  especially  the  $5,000.  I  have  read 
all  the  evidence  adduced  by  both  parties,  and  think  that  the 
sum  awarded  for  the  land  and  that  for  the  buildings  are 
not  excessive.  It  is  true  that  much  evidence  was  given 
shewing  that  land  in  the  immediate  vicinity  was  much  of  it 
bought  at  a  much  smaller  figure,  and  that  some  was  unpro- 
ductive property,  but,  taking  the  evidence  as  a  whole,  I  am 
satisfied  that  the  two  arbitrators  have  arrived  at  a  fair  esti- 
mate; and  it  must  not  be  forgotten  that  full  recompense 
should  be  made  to  the  owner  in  proceedings  of  this  char- 
acter. Taking  the  land  (4,365  square  feet)  the  witnesses 
for  the  company  place  this  at  these  sums : — 

Donald $5,000 

Wallace 6,000 

Cote 6,000 

Macf arlane 7,000 


$24,000 
Or  an  average  of  $6,000. 

Witnesses  for  the  owner  place  the  amount  very  much 
higher,  the  owner  himself  as  high  as  $13,500,  and  others 
$12,000,  and  smaller  sums  down  to  $10,000.  I  do  not  think 
$9,000  is  too  much,  even  taking  into  consideration  the  argu- 
ment of  Mr.  Cowan  which  I  shall  speak  of  later  on. 

Then,  as  regards  the  buildings,  the  company's  witnesses 
say : — 

Donald $6,000 

Wallace   7,500 

Cot6 8,000 

Macfarlane    8,000 

$29,500 
An  average  of  $7,375 

Witnesses  for  the  owner  place  this  all  the  way  from 
$8,000  to  $10,000;  and  I  think  $8,000  is  not  an  extreme 
figure. 

The  third  item  of  damage  is,  perhaps,  not  so  easy  to  esti- 
mate. It  was  argued  for  the  railway  company,  upon  this 
branch  chiefly,  though  also  upon  the  other  branches,  that 
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all  the  trade  (in  effect)  of  value  to  the  premises  and  which 
made  the  premises  valual)le,  was  due  to  the  proximity  of 
the  railway  company's  station  and  the  convenience  of  access 
to  and  from  the  station.  I  think  that  that  is  true  to  a  very 
great  extent  indeed.  Then  it  is  argued  that  the  railway 
company  might  lawfully  fence  oflE  the  hotel  premises  and  the 
street  running  by,  and  so  deprive  the  hotel  of  practically  all 
its  valuable  custom,  and  this  without  rendering  the  company 
liable  for  damages.  This  is,  I  think,  also  true.  Then  it  is 
said,  since  the  railway  company  could,  if  they  pleased,  render 
the  property  valueless,  at  least  as  a  hotel,  nothing  should  be 
allowed  against  the  railway  company,  when,  instead  of  do- 
ing so,  they  are  taking  away  the  land  itself.     .     .     . 

[Eefercnce  to  Caledonian  R.  W.  Co.  v.  Walker's  Trus- 
tees, 7  App.  Gas.  259  (H.  L.  Sc.)] 

That  case  would  be  authority  (if  any  were  needed)  for 
the  proposition  that  if  the  company  were  to  fence  oil  the 
hotel  property,  no  compensation  could  be  awarded.  But 
that  is  not  what  is  being  done.  The  company  are  taking 
away  from  the  owner  property  to  which  they  have  no  right 
without  the  assistance  of  the  statute;  and,  while,  no  doubt, 
they  might  destroy  in  large  measure  the  value  of  the  pro- 
perty, at  least  as  a  hotel,  without  any  right  of  action,  no  one 
in  his  senses  would  expect  them  to  do  anything  of  the  kind 
in  the  usual  course  of  business. 

In  all  the  circumstances  of  the  case,  I  think  it  is  reason- 
able to  believe,  and  I  do  believe,  that  unless  and  until  the 
company  should  want  to  acquire  the  property  no  interfer- 
ence was  to  be  anticipated,  though  such  interference  was 
within  the  legal  right  of  the  company.  Railway  companies 
are  no  more  likely  than  natural  persons  ..."  to  bite 
off  their  nose  to  spite  their  face/'  It  might  indeed  well  be 
that  a  company  might  threaten  so  to  act  or  in  reality  so  act 
with  a  view  to  compelling  a  sale  of  the  property  at  a  low 
valuation;  but  I  do  not  see  that,  except  with  this  in  view, 
anything  of  the  kind  was  ever  to  be  anticipated. 

The  arbitrators,  then,  were  right  in  allowing  a  sum  for 
disturbance  of  business  and  loss  of  profit  reasonably  to  be 
anticipated. 

Then  it  is  argued  that  the  business  could  not  be  a  suc- 
cess without  a  liquor  license,  that  there  was  no  certainty  of 
the  renewal  of  the  liquor  license,  and  in  any  case  such  a 
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renewal  is  a  personal  right,  and  therefore  nothing  should 
be  allowed  for  the  loss  of  a  business  which  depends  upon 
such  a  chance.     .     .     . 

[L3^nch  V.  Corporation  of  Glasgow,  5  Ct.  of  Sess.  Oa?., 
5th  series,  1174,  referred  to.j 

Our  statute  is  much  more  general  than  the  Act  under 
which  the  expropriation  took  place  in  the  Lynch  case,  and 
I  think  is  quite  broad  enough  to  entitle  the  owner  here  to 
a  reasonable  sum,  taking  into  account  the  chances  of  & 
renewal  of  his  liquor  license.  It  is  common  knowledge  that 
if  a  license-holder  conduct  himself  properly,  he  need  have 
little  fear  that  his  license  will  not  be  renewed.  A  liquor 
license,  too,  is  not  a  mere  personal  right;  the  license  is  at- 
tached to  the  property  quite  as  much  as  to  the  person,  if 
not  more  so.     .     .     . 

[Reference  to  Ex  p.  Farlow,  2  B.  &  Ad.  341.] 

1  am  of  opinion  that  the  probability  of  the  owner  or  the 
hotel  losing  a  license,  while  it  should  be  taken  into  account 
in  fixing  the  value  of  the  goodwill  and  damages  for  being 
ousted  from  the  premises,  is  after  all  but  a  small  one.  I 
think  the  sum  allowed  by  the  arbitrators  for  this,  viz.. 
$5,000,  is  not  too  large.  The  appeal,  then,  of  the  company 
must  be  dismissed  with  costs. 

The  owner  cross-appealed,  claiming  an  increase  of  the 
award,  and  also  interest  from  the  date  of  filing  the  plan. 

While  much  of  the  evidences  would  warrant  an  increase  in 
the  amount  awarded,  I  do  not,  taking  all  the  evidence  to- 
gether, think  it  proper  to  increase  the  award. 

As  to  interest,  the  value  of  the  land,  etc.,  wa^  fixed  with 
reference  to  the  date  of  filing  the  plan,  and  rightly  so  in 
this  case.  The  order  of  the  Board  being  deposited,  it  W8^ 
practically  impossible  for  the  owner  to  do  anjiihing  with  hi> 
land  except  hold  it  for  the  company. 

James  v.  Ontario  and  Quebec  R.  W.  Co.,  12  0.  K.  624. 
decides  that  interest  is  properly  allowed  to  the  land-owner 
on  the  amount  of  his  compensation  from  the  time  of  taking. 
i.e.,  I  think,  from  the  time  the  land-owner  knew  that  he 
had  to  give  up  his  land,  to  the  time  of  the  award.  It  was 
argued  that  the  railway  company  were  not  chargeable  with 
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intei^est  at  all.  It  seems  to  me  a  monstrous  proposition  to 
say  that  a  railway  company  may  tie  up  a  man^s  land,  pre- 
vent him  from  obtaining  any  advantage  from  a  rise  in  value, 
have  the  land  valued  at  their  leisure  months  afterwards,  and 
then  get  off  with  the  principal.  I  find  no  authority,  so  de- 
ciding, and  I  shall  make  none.  Being  the  Court  of  final 
resort,  I  presume  that  I  am  not  bound  by  the  authority  of 
the  James  case.  Even  if  not,  I  follow  it  as  to  the  interest 
being  allowed  from  the  time  I  have  mentioned.  But  it  is 
said  that  the  James  case  also  decides  that  interest  is  not 
recoverable  for  the  period  when  the  company  could  not  law- 
fully have  had  possession:  see  12  0.  E.  at  p.  631;  that  the 
company  could  not  lawfully  have  had  possession  because 
they  were  not  ready  to  proceed  with  the  work  for  which  this 
property  was  needed;  that  they  applied  to  the  Judge  of  the 
County  Court  of  Carleton  for  an  order  for  possession,  and 
this  application  was  refused,  the  owner  opposing  the  grant- 
ing of  such  an  order.  This  makes  the  case,  if  possible,  more 
clear  against  the  company.  Instead  of  waiting  until  they 
really  wanted  and  were  ready  to  utilize  the  property,  they 
get  an  order  from  the  Board  for  the  land  and  deposit  this 
order  in  the  registry  office,  thereby  tying  up  the  property. 
They  do  not  hasten  their  preparations  for  the  work,  but 
without  being  ready  to  proceed  try  to  obtain  possession 
without  paying  the  full  value  of  the  property,  and  then, 
upon  failing  in  this,  proceed  at  their  leisure  to  have  the 
price  fixed.  This  is  not  a  case  in  which  "  the  compan) 
could  not  lawfully  have  had  possession;"  it  is  a  case  in 
which  the  pompany  obtained  an  order  for  the  land  before 
they  really  were  ready  for  and  needed  it. 

The  appeal  of  the  owner  will  be  allowed  to  the  extent 
of  allowing  interest  upon  the  compensation  from  the  date 
of  filing  the  order;  otherwise  it  will  be  dismissed. 

I  cannot  help  but  think  that  the  substance  of  the  appeal 
of  the  owner  was  really  the  interest  claimed,  and  the  appeal, 
so  far  as  it  related  to  the  amount  of  the  award,  a  mere 
make-weight. 

The  owner  will  have  the  costs  of  his  appeal  except  so  far 
as  the  same  have  been  increased  by  the  appeal  on  the  ques- 
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lion  oi  amouni;  oi  awara;  ne  wui  pay  lo  lae  company  me 
amount,  if  any,  by  which  their  costs  are  increased  by  the 
appeal  as  to  quantum. 

On  the  question  of  interest  the  following  may  be  looked 
at:  Re  Birely  and  Toronto,  Hamilton,  and  Buffalo  E.  W. 
Co.,  28  0.  R.  468,  25  A.  R.  88;  In  re  Leak  and  City  of 
Toronto,  26  A.  R.  351,  30  S.  C.  R.  321;  In  re  Macpherson 
and  City  of  Toronto,  26  0.  R.  567. 


Boyd,  C.  April  27th,  1907. 

weekly  court. 

Re  PETERBOROUGH  COLD  STORAGE  CO. 

Compatny  —  Directors — Tra/nsfer  of  Shares  before  First 
Pcnfment  Made — Breach  of  Duty  by  Directors — Ontario 
Companies  Act — Inquiry  into  Standing  and  Solvency  of 
Transferees  —  Winding-up  —  Liability  of  Directors  io 
Make  Good  Amounts  not  Recovered  from  Transferees  as 
Contributories. 

Appeal  hy  liquidator  from  order  of  local  Master  at  Peter- 
borough refusing  to  place  the  names  of  directors  of  the 
company  upon  the  list  of  contributories  in  respect  of  shares 
transferred  to  other  persons  before  payment  of  first  deposit 
on  shares. 

R.  E.  Wood,  Peterborough,  and  W.  E.  Middleton,  for 
the  liquidator. 

D.  O^Connell,  Peterborough,  for  the  directors. 

Boyd,  C: — The  letters  patent  for  this  company  issued 
on  13th  November,  1903,  incorporating  the  original  sub- 
scribers to  the  memorandum  of  agreement  and  such  others 
as  should  become  subscribers  for  stock  therein.  Subsequent 
stock  was  applied  for  and  obtained  by  other  shareholders 
upon  the  terms  of  paying  a  deposit  of  25  per  cent,  of  the  par 
value  of  the  stock,  and  an  agreement  to  pay  a  further  sum 


RE  PETEBBOROUOH  GOLD  STORAGE  CO.  851 

of  25  per  cent,  upon  allotment.  This  was  in  effect  a  down 
payment  of  25  per  cent,  on  stock  at  the  time  of  subscription, 
and  it  imports  a  like  liability  to  be  undertaken  by  the  origi- 
nal shareholders  at  least  when  the  charter  was  issued.  But 
the  original  corporators  avoided  making  such  payment  of  25 
per  cent.,  and  took  steps  to  get  rid  of  the  bulk  of  their 
stock  by  transferring  it  to  persons  of  little  or  no  substance, 
not  a  great  while  before  the  company^s  insolvency.  Middle- 
ton,  a  director,  one  of  the  chief  actors  in  the  affairs  of  the 
company,  puts  it  graphically  thus :  "  The  matter  was  grow- 
ing worse  and  worse  and  we  thought  it  better  to  get  out  of 
it.*^  This  transfer  of  stock  by  the  directors  en  bloc  is  im- 
peached upon  this  appeal. 

I  think  the    position    taken    by   the    appellant  is  well 
founded,  viz.,  that  the   directors  were  incapacitated  from 
making  the  transfers  while  yet  the  25  per  cent. — ^represent^ 
ing  the  first  payment  on  the  shares — was  an  outstanding 
liability.     The  transaction  is  within  the  mischief  guarded 
against  by  sec.  30  of  the  Act  E.  S.  0.  1897  ch.  191.     That 
enacts  that  "  no  share  shall  be  transferable  till  all  previous 
calls  thereon  have  been  fully  paid.''    Technically  there  was 
no  call  made,  but  there  waa  25  per  cent,  exacted  from  the 
subsequent  subscribers  for  shares  by  the  directorate — and 
they  excused  themselves  from  making  a  like  contribution  to 
the  funds  of  the  company.     Time  it  is  that  little  money  was 
paid  by  the  subsequent  subscribers,  because  few  had  it  avail- 
able, but  their  promissor}'  notes  were  taken  as  an  earnest 
of  payment.     Nothing,  however,  was  given  by  the  directors 
in  respect  of  this  first  payment  of  25  per  cent.,  and  they 
thereby  discriminated  against  the  subsequent  shareholders 
and  in  favour  of  themselves  in  a  manner  contrary  to  the 
legitimate  method  of  assessing  unpaid  stock.       Such  stock 
should  be  got  in  or  called  in  or  assessed  so  that  an  equal 
burden  fall  upon  all  the  shareholders.     The  directors  abused 
their  position  in  calling  upon  the  new  comers  and  passing 
by    themselves:     Alexander    v.    Automatic    Telephone  Co., 
[1900]  2  Ch.  56.     Upon  the  issue  of  the  letters  patent  they 
became  liable  without  more  to  pay  for  the  stock  subscribed 
for  by  them:  Re  Haggert  Bros.  Manufacturing  Co.,  19  A.  R. 
582;  the  time  when  it  should  be  called  in  wa^j   in  their 
hands,  but  they  indicated  that  time  when  they  exacted  the 
25  per  cent,  upon  the  subscription  by  the  new  shareholders. 
The  shares  of  the  directors  were  held  in  the  same  way  and 
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upon  the  same  footing  as  those  upon  which  25  per  cent  was 
got  in^  and.  I  think  the  fair  reading  of  the  statute  places 
these  directors  in  the  list  of  shareholders  who  were  in  de- 
fault when  they  assumed  to  make  the  transfers  and  unload 
their  own  burden  upon  impecunious  people.  This  ground 
would  justify  the  success  of  the  appeal.  , 

But,  again,  the  directors,  in  the  consideration  of  appli- 
cations for  the  transfer  of  shares  under  sec.  28,  are  in  a  fidu- 
ciary position,  and  are  called  upon  to  act  with  due  regard 
to  the  interests  of  the  company.  They  are  given  discretion- 
ary powers  to  guard  against  transfers  being  made  of  stock 
not  paid  in  full  to  persons  of  apparently  insuflBcient  means. 
Here  the  directors  were  all  in  the  same  boat,  making  trans- 
fers of  their  own  stock  for  their  own  benefit,  or  rather  for 
their  own  relief,  in  view  of  impending  complications,  and, 
apart  from  the  question  of  their  being  disqualified  abso- 
lutely, it  was  incumbent  upon  them  to  exercise  special  care 
and  precaution  in  procuring  responsible  transferees.  Read- 
ing the  evidence  and  regarding  all  the  circumstances  and 
the  absolute  impossibility  of  making  anything  out  of  their 
transferees,  I  think  the  conclusion  is  most  persuasive — nay, 
irresistible — that  they  acted  to  the  manifest  detriment  of 
the  company  and  with  the  sole  view  to  protect  themselves 
as  shareholders,  contrary  to  their  duty  to  guard  against  im- 
proper and  illusory  transfers. 

The  manner  of  acting  was  unique.  The  directors  knew 
their  position,  that,  according  to  the  statute,  it  was  neces- 
sary for  them  to  get  rid  of  liability  for  the  25  per  cent,  be- 
fore they  could  make  valid  transfers.  They  accordingly 
employed  Mr.  Geo.  Carton,  the  promoter  of  the  company, 
to  procure  persons  who  should  take  over  their  stock  and 
clear  the  preliminary  payment  required.  He  had  no  diffi- 
culty in  procuring  5  persons  who  were  willing  to  take  over 
all  the  directors'  stock  (except  one  share  reserved  for  each 
director)  on  representations  made  to  these  persons  that  if 
they  gave  promissory  notes  for  enough  to  pay  the  25  per 
cent.,  without  interest,  at  6  months,  they  should  become 
directors,  and,  as  to  4  at  least  out  of  the  5,  that  they  would 
not  be  required  to  pay  a  cent,  as  Mr.  Carton  would  provide 
for  the  disposal  of  their  stock  afterwards. 

These  notes  were  made  payable  to  the  company  by  the 
5,  and  were  handed  over  (apparently  in  breach  of  the  under- 
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standing)  before  the  transfers  of  stock  were  made  to  them 
by  the  directors.  This  was  apparently  in  pursuance  of  an 
arrangement  between  Carton  and  the  directors  by  which  the 
notes  were  to  be  regarded  as  the  payment  by  the  directors 
of  the  25  per  cent.  This  was  an  ingenious  device  to  get 
round  the  statute,  but  the  lack  of  reality  is  shewn  in  the 
fact  that  the  notes  were  not  made  payable  to  the  directors 
and  indorsed  by  them  to  the  company — ^that  the  directors 
evaded  making  themselves  liable — that  money  could  not  be 
procured  from  the  transferees  —  and  so,  by  this  kind  of 
shuffle,  the  directors  evaded  any  personal  liability  and  put 
forward  men  to  take  their  place  who  could  not  make  the 
down  payment.  In  other  words,  the  directors  cleared  them- 
selves at  the  expense  of  the  company.  Had  they  given  their 
own  notes  or  taken  notes  .from  the  transferees  and  indorsed 
them  to  the  company,  their  position  would  be  essentially 
different.  Carton  seems  to  have  taken  no  pains  to  ascer- 
tain the  financial  standing  of  the  men  he  dealt  with.  I 
should  say  he  knew  they  were  unsubstantial  quoad  the  bur- 
den to  be  assumed,  and  abstained  from  inquiry. 

Carton  found  the  persons  who  were  to  be  the  transferees; 
he  did  not  divide  the  amount  to  be  taken,  as  originally  con- 
templated by  letter  of  23rd  August,  1904,  but  he  says :  "  I 
gave  $6,750  to  Wilson  because  I  looked  on  him  as  better 
able  to  carry  it.  Some  of  the  other  men  were  not  in  a  posi- 
tion to  take  $4,000,  and  I  got  Wilson  and  Cochrane  to  take 
the  overplus.^^ 

The  other  names  are  Whiton,  Hanna,  and  Bell. 

IVo  of  the  directors,  Mr.  Carton  (brother  of  George)  and 
Middleton,  were  appointed  as  a  committee  of  directors  to 
inquire  as  to  Cochrane  and  Wilson.  What  they  did  was  to 
go  to  Mr.  Campbell,  manager  of  the  bank  at  Peterborough, 
and  get  him  to  telegraph  to  the  manager  of  the  bank  at 
Port  Hope,  Mr.  Lamprey.  Mr.  Lamprey  recalls  being  asked 
about  two  names  (which  he  cannot  give),  and  he  made  in- 
quiry of  Mr.  Chalk,  carriage  maker  of  Port  Hope.  Chalk 
says  he  was  asked  as  to  Wilson,  Cochrane,  and  Ballagh,  but 
that  he  did  not  know  anything  about  them  at  all.  Mr.  Lam- 
prey says  he  made  no  other  inquiries  than  from  Chalk,  and 
he  was  told  the  two  men  he  asked  about  were  in  good  stand- 
ing, but  nothing  was  said  about  how  much  they  were  good  for. 
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Mr.  Campbell  says  inquiry  was  made  by  Carton  and  Middle- 
ton  as  to  Wilson,  Cochrane,  and  Ballagh,  and  he  ascertained 
from  Lamprey  that  he  knew  Wilson  and  he  would  find  out 
as  to  Ballagh  and  Cochrane.  In  the  result  he  could  find  out 
nothing  about  Cochrane,  but  that  Ballagh  and  Wilson  were 
good  men,  but  can't  say  if  any  amount  was  mentioned.  It 
appears  that  the  dealing  with  Whiton  was  not  carried  out; 
he  gave  a  note,  but  it  was  returned  to  him,  and  Ballagh  was 
nominated  to  take  his  place.  So  that  1  leave  out  any  con- 
sideration of  Whiton's  standing.  The  directors  appear  to 
have  had  no  evidence  or  information  as  to  the  standing  of 
Cochrane,  but  it  is  in  evidence  that  he  had  no  cash  to  pay 
the  note  at  the  time,  nor  is  he  now  able. 

As  to  Wilson,  he  had  in  fact  no  property  to  pay  for  the 
stock  transferred ;  he  was  then  and  still  is  in  debt.  He  had 
a  cheese  factory  mortgaged,  in  which  he  values  his  equity  at 
$400;  he  rents  a  farm  and  gets  an  occasional  credit  for 
$1,000  in  the  bank  on  the  credit  of  shipments  of  cattle, 
when  he  does  a  little  business  as  drover.  Such  is  the  maa 
who  is  made  responsible  for  $6,750. 

As  to  the  others.  Bell  is  a  street  car  conductor,  who  has 
nothing  and  had  nothing  at  the  time.  His  wife  had  some 
property  5  years  ago,  but  that  was  gone  when  his  note  was 
given. 

Ballagh's  reputation  in  tlie  neighbourhood  was  that  he 
was  not  able  to  pay;  he  was  examined  and  said  he  never 
could  pay;  his  mother  had  a  farm  which  he  worked,  and  so 
was  spoken  of  as  a  farmer. 

Hanna's  wife  had  a  house  in  Charlotte  street,  but  he 
had  no  property  when  the  note  was  given.  The  only  means 
of  payment,  and  this  he  made  known  to  the  directorate,  was 
his  claim  to  be  paid  some  commission  for  selling  stock  of  the 
company,  which  he  estimated  at  about  $400  or  $500.  This, 
however,  was  only  to  be  paid  when  the  cash  was  actually 
received  on  the  25  per  cent,  subscribed  for  by  the  share- 
holders subsequent  to  the  patent,  and  is  altogether  a  remote 
and  at  present  a  vanishing  quantity.     .     .     . 

To  my  mind,  the  inquiries  made  were  of  a  highly  per- 
functory character.  The  directors  were  acting  with  the 
admonition  of  the  statute  in  view,  but,  as  Mr.  Middleton  says 
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broadly,  while  they  made  all  the  inqniries  that  the  statute  re- 
quired, it  did  not  require  that  they  should  find  out  to  a  cent. 
If  they  were  satisfied  with  what  was  the  result  of  their  in- 
formation and  inquiries,  the  satisfaction  was,  I  think, 
prompted  more  by  the  exigency  of  their  position  than  by 
their  desire  to  protect  the  company.  .  .  .  Their  duty 
conflicted  with  their  interest,  and  some  more  cogent  evi- 
dence would  be  needed  to  enable  one  to  see  that  the  statute 
had  been  complied  with  and  not  evaded. 

The  proper  rule  of  law  is  that  a  director  is  so  far  in  a 
fiduciary  position  towards  the  company  that  he  cannot  exer- 
cise or  refuse  to  exercise  the  powers  vested  in  him  as  direc- 
tor against  the  interest  of  the  company,  and  that  he  must 
exercise  his  powers  for  the  general  interests  of  the  com- 
pany: per  Cotton,  L.J.,  in  In  re  Cawley,  42  Ch.  D.  233. 

The  intent  of  sec.  28  may  be  expressed  by  adopting  the 
language  used  by  Turner,  L.J.,  in  Bennett's  Case,  5  De  G. 
M.  &  G.  299,  viz.,  that  the  directors  of  the  company  should  be 
placed  in  a  position  which  would  enable  them  upon  each 
proposed  transfer  to  secure  to  the  company  a  solvent  and 
responsible  transferee. 

The  directors  kept  from  the  knowledge  of  the  share- 
holders the  fact  that  the  shares  held  by  the  directors  were 
treated,  so  far  as  the  preliminary  payment  went,  on  a  dif- 
ferent footing  from  the  shares  subscribed  after  the  patent; 
they  kept  from  the  knowledge  of  the  shareholders  the  fact 
that  they  had  disposed  of  all  their  shares  except  one,  which 
they  retained  for  the  purpose  of  carrying  out  the  transfers 
and  changing  the  directorate.     They  acted  throughout  with 
the    knowledge,    either   direct    or    through  the  agency  of 
George  Carton,  that  the  transfers  were  not  of  suflScient 
substance  to  pay  in  cash  for  the  shares  transferred,  nor  for 
the  second  payment  of  25  per  cent,  which  was  to  be  made 
upon  the  allotment  of  stock — ^that  being  allotted  on  6th 
Jiily,  1904 — although  the  payment  was  postponed  till  the 
directors  accomplished  the  transfer  of  their  stock. 

I  do  not  think  that  the  transaction  can  be  upheld.  There 
was  a  violation  of  duty  on  the  part  of  the  directors — ^a 
breach  of  trust — ^which  renders  them  liable  to  make  good> 
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as  aamageB^  any  Buras  wnicn  in  me  winumg-np  mfty  oe  re- 
quired and  which  cailnot  he  made  gaod  by  tiie  oBtenaible 
transferees^  who  are  to  be  called  upon  in  the  first  instiuice. 

The  appellant  is  to  be  paid  by  the  respoiidents  hii  coate 
of  this  appeal. 
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EIGHTH    DIVISION    COURT,   GREY. 

FEDERAL  LIFE  ASSURANCE  CO.  v.  HEWITT. 

Infant — Promissory  Note  Given  for  First  Premium  for  Insur- 
ance on  Infant's  Life — Action  by  Insurance  Company — 
Oniaa^o  Insurance  Act,  sec.  150,  sub-sec.  6. 

x\ction  on  a  promissory  note. 

I.  W.  McArdle,  Markdale,  for  plaintiflEs. 

P.  McCuUough,  Markdale,  for  defendant. 

WiDDiFiELD,  JuN.  Co-  C. J. : — Action  on  a  promissory 
note  given  by  the  defendant  to  the  plaintiff  for  the  first 
premium  on  a  policy  of  life  insurance  on  his  own  life. 
The  defendant  pleads  infancy.  The  plaintiffs  contend  that, 
notwithstanding  the  defendant's  infancy,  he  is  liable  by 
virtue  of  sub-sfec.  6  of  sec.  150  of  the  Ontario  Insurance 
Act.  That  section  provides  that  where  a  person  between  the 
ages  of  15  and  21  insures  his  own  life  "  the  assured  shall 
not  by  reason  of  his  minority,  be  deemed  incompetent  to 
contract  for  such  insurance  or  for  the  surrender  of  such 
insurance,  or  to  give  a  valid  discharge  for  any  benefit  accru- 
ing, or  for  money  payable  under  the  contract." 

I  do  not  think  this  sub-section  assists  the  plaintiffs  suing 
on  a  promissory  note  as  in  tliis  case.  It  has  been  held  in 
a  long  series  of  cases  that  an  infant  cannot  make  himself 
liable  by  the  custom  of  merchants  either  by  a  bill  of  ex- 
change or  by  a  promissory  note.  Whether  the  above  sub- 
poction  would  enable  the  plaintiffs  to  recover  on  the  original 
contract  is  another  question.    The  cases  are  collected  in  Re 
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Soltykoff,  Ex  p.  Margrett,  [1891]  1  Q.  B.  413,  where  Lort 
Esher,  M.R.,  says :  "  The  principle  of  the  eases  goes  to  this 
extent,  that,  if  an  infant  accepted  a  bill  of  exchange  or 
gave  a  promissory  note  for  the  price  of  necessaries  supplied 
to  him,  and  he  were  sned  upon  the  bill  or  the  note  by  the 
man  who  had  supplied  the  necessaries,  and  the  plaintiJff  re- 
lied only  on  the  bill  or  note,  and  gave  no  evidence  of  the 
supply  of  the  necessaries,  the  infant  would  not  be  liable.* 
He  is  not  liable  upon  a  bill  of  exchange  or  a  promissory  note 
under  any  circumstances." 

Here  the  plaintiffs  are  in  no  better  position,  under  the 
provision  of  the  Ontario  Insurance  Act  relied  on  by  them, 
than  they  would  be  if  suing  on  a  promissory  note  given  for 
necessaries.  In  both  cases  the  incompetency  to  contract  is 
removed;  and  if  the  plaintiffs  could  not  recover  in  the 
former  case  they  cannot  recover  here.  The  reasoning  which 
enables  a  plaintiff  to  recover  against  an  infant  on  a  contract 
for  necessaries  supplied  to  the  infant,  but  which  prevents 
him  recovering  on  a  promissory  note  given  for  the  necessar- 
ies, appears  to  be  wholly  artificial,  and  in  the  Soltykoff  case 
above  cited  the  Court  of  Appeal  was  urged  to  overrule  the 
previous  cases,  but  the  Master  of  the  Rolls  said :  "  It  would 
be  absolutely  wrong  at  the  present  day  to  overrule  those 
cases  which  have  been  so  long  accepted  as  law." 

The  action  must  be  dismissed  with  costs. 


EiDDELL,  J.  April  29th,  1907. 

weekly  court. 

Re  MOIR. 

Will — Const  ruction — Residuary  Bequest  to  Children — Death 
of  One  Child  before  Testator — Child  Specially  Namedr- 
Wills  Act— Children  Taking  Parent's  Share  —  Rule  Not 
Applicable  to  Members  of  Class. 

Motion   by   executors   for  order   determining  questions 
arising  upon  the  will  of  James  Moir,  deceased. 

F.  W.  Gladman,  Exeter,  for  executors. 
A.  R.  Hassard,  for  representatives  of  Margaret  Xaim, 
deceased. 

C.  A.  Moss,  for  surviving  children  of  James  Moir,  de- 
ceased. 

F.  W.  Hareourt,  for  infants. 
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liiDDELL,  J.: — Janies  Moir  made  his  will  25th  May, 
1903,  wherein,  after  sundry  devises,  he  says :  "All  residue  of 
my  estate  ...  I  give  in  equal  shares  to  all  my  children 
except  J.,  as  she  has  already  had  more  than  the  others.  Her 
share  or  a  double  share  shall  go  to  M.'^ 

At  the  time  of  the  making  of  the  will,  his  children,  8 
in  number,  were  all  alive;  thereafter,  before  his  own  death, 
his  daughter  M.  died,  leaving  issue.  All  the  rest  of  his 
children  survived  him  when  he  died  in  January,  1906. 

The  question  is,  what  is  to  become  of  the  share  of  the 
daughter  M.? 

At  the  common  law,  the  children  of  M.  could  take  noth- 
ing. After  the  passing  of  the  Wills  Act  in  England  (1  Vict, 
ch.  26),  many  attempts  were  made  to  have  it  declared  jbhat 
sec.  33  of  that  Act,  which  is  the  same  as  our  sec. 
36,  R.  S.  0.  1897  ch.  128,  covered  such  a  case  as  tin, 
present,  but  it  has  been  thoroughly  established,  notwith- 
standing the  adverse  comments  of  some  text-writers  and 
others,  that  in  the  case  of  gifts  to  a  class,  as  tenants  in 
common,  the  snares  of  members  of  the  class  dying  before 
the  testator  do  not  pass  to  the  issue  of  those  dying,  but  go  to 
the  other  members  of  the  class.  From  Olney  v.  Bates,  3 
Drew.  319,  Brown  v.  Hammond,  Johns.  V.  Ch.  Cas.  210,  and 
Stewart  v.  Jones,  3  DeG.  &  J.  532,  onward,  that  rule  has 
been  followed,  and  it  is  too  late  to  question  it.  And  the  fact 
that  M.  is  named  specially  makes  no  difference:  Ee  Stan- 
hope's Trusts,  27  Beav.  201;  Shaw  v.  McMahon,  2  Con.  & 
L.  528;  In  re  Featherstone's  Trusts,  22  Ch.  D.  111. 

The  general  principle  is  discussed  in  our  Courts  in  Ee 
Williams,  5  0.  L.  R.  345,  2  0.  W.  E.  47,  and  In  re  Clark, 
8  O.  L.  E.  599,  4  0.  W.  E.  414.  I  have  not  found  any  On- 
tario case  in  which  any  member  of  the  class  has  been  spe- 
cially named ;  but  I  am  bound  by  the  decisions  in  the  English 
Courts. 

The  statement  of  the  law  found  in  18  Am.  &  Eng.  Encyc. 
of  Law,  2nd  ed.,  p.  757,  is  misleading,  the  editor  saying:  "  In 
England  .  .  the  statute  has  been  held  not  to  apply  to 
a  gift  to  a  class,  none  of  whom  are  mentioned  by  name.^^ 
And  it  would  be  drawing  too  fine  a  distinction  to  consider 
that  the  fact  that  M.  was  to  get  a  double  share  should  make 
any  diflferenee. 

The  share  that  otherwise  had  gone  to  M.  falls  now  to  the 
other  children,  and  the  six  will  share  the  residue  equally. 
Costs  of  all  parties  out  of  the  residue. 
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DIVISIONAL   COURT. 

ST.  CATH AKINES  AND  NIAGAEA  POWER  AND  FUEL 
CO.  V.  THOBOLD  NATURAL  GAS  CO. 

Cotdrad — Construction — Supply  of  Natural  Oas — Covenant 
Bestriding  Supply  to  Others  than  Plaintiffs — Breadif— 
Exceptions — Supply  to  Consumers'  Company, 

Appeal  by  plaintiffs  from  judgment  of  Teetzel,  J., 
ante  86. 

W.  Nesbitt,  K.C.,  for  plaintiffs. 

W.  H.  Blake,  K.C.,  for  defendants  the  Niagara  Penin- 
sula Power  and  Gas  Co. 

C.  A.  Moss,  for  the  other  defendants. 

The  judgment  of  the  Court  (Falcx)nbridge,  C.J.,  Brit- 
ton,  J.,  Clute,  J.),  was  delivered  by 

Clute,  J.: — This  appeal  depends  upon  the  construction 
to  be  placed  upon  the  agreement  of  24th  September,  1904, 
entered  into  between  the  Niagara  Peninsula  Power  and  Ga* 
Company  (hereafter  referred  to  as  the  Niagara  Co.),  the  Si 
Catharines  and  Niagara  Power  and  Fuel  Company  (hereafter 
called  the  St.  Catharines  Co.),  and  certain  individuals,  and 
the  Toronto  General  Trusts  Corporation. 

The  Niagara  Co.  developed  a  natural  gas  field  in  Wel- 
land,  and  proposed  to  bring  the  gas  from  the  field  for  the 
purpose  of  supplying  St.  Catharines,  Thorold,  Merritton, 
and  Port  Dalhousie.  The  St.  Catharines  Co.  obtained  a 
franchise  from  the  city  of  St.  Catharines  for  laying  of  pipe 
lines  along  the  streets  of  that  city  for  the  conduct  and  disr 
tribution  of  natural  gas.  The  Niagara  Co.  agreed  with  the 
St.  Catharines  Co.  to  supply  them  with  natural  gas  and  for 
such  purpose  to  lay  pipes  within  a  mile  of  St.  Catharines. 
The  St.  Catharines  Co.  agreed  to  take  the  supply  of  gas 
from  such  point  and  distribute  the  same  throughout  SI. 
Catharines,  Merritton,  and  Port  Dalhousie.  There  axe  many 
other  items  of  the  agreement,  but  the  following  terms  are 
sufficient  for  a  disposition  of  this  appeal.  Plaintiffs  agreed  to 
take  from  the  Xiae^ara  Co.  ''all  the  gas  the  Niagara  Co.  can 


Digitized  by 


Google 


Br,  CATS,  d  NIAGARA  P.  d  F.  CO.  r.  THOROLD  S.  GAS  CO.  861 

from  time  to  time  supply  and  the  consumers  of  the  St.  Cath- 
arines Co.  use  for  a  period  of  8  years/'  upon  the  terms 
therein  mentioned,  and  the  Niagara  Co.  agree  that  they  will 
supply  "  all  the  natural  gas  which  they  now  have  or  which 
they  hereafter  get  under  their  control,  except  such  as  they 
require  for  supplying  demand  for  domestic  heating  and 
cooking  purposes  only  in  the  town  of  Thorold,  and  no  other 
towns  or  village,  and  for  use  in  lighting  the  Welland  canal, 
and  for  domestic  use  of  the  consumers  at  the  gas  fields  and 
along  the  line  of  the  pipe  line,*'  etc. 

The  Niagara  Co.  further  covenanted  that  they  would  not 
^*  during  the  term  of  this  agreement  supply  any  consumer  in 
the  city  of  St.  Catharines  or  the  village  of  Merritton  or 
Port  Dalhousie,  except  as  aforesaid,  for  lighting  of  Welland 
canal,  nor  will  it  dispose  of  any  gas  to  any  other  company  or 
persons  for  the  purpose  of  supplying  such  places  or  any 
other  places  or  consumers  except  Thorold." 

A  company  was  formed,  the  Thorold  Natural  Gas  iCo. 
of  Toronto,  for  receiving  from  the  Niagara  Co.  natural  gas 
and  distributing  the  same  in  Thorold.  Plaintiffs  now  com- 
plain that  this  is  a  breach  of  the  covenant,  and  that,  under 
the  terms  of  the  agreement,  the  defendants  the  Niagara  Co. 
were  alone  permitted  to  distribute  the  gas  in  Thorold — ^that 
in  the  said  covenant  "if  refers  to  the  Niagara  Co.,  and 
does  not  include  any  company  that  might  be  formed  for 
distribution  of  the  natural  gas  in  Thorold. 

On  the  argument  I  was  somewhat  impressed  with  this 
view,  but  on  a  further  careful  reading  of  the  contract,  I 
think  it  is  quite  clear  that  this  was  not  the  intention  of  the 
parties.  The  St.  Catharines  Co.  was  formed  for  distributing 
and  supplying  natural  gas  to  the  consumers  of  St.  Cathar- 
ines, and  I  think  it  may  fairly  be  inferred  that  the  defend- 
ants the  Niagara  Co.  intended  to  provide  for  the  distribu- 
tion of  gas  in  Thorold  in  the  same  way.  At  all  events,  if 
the  document  does  not  expressly  provide  for  it,  it  does  not 
exclude  the  formation  of  a  company  for  that  purpose.  • 

It  was  urged  that  the  company  thus  formed  for  distribu- 
tion would  be  more  vigorous  in  extending  its  operations  than 
would  the  original  supply  company,  but  that  is  pure  assump- 
tion. The  recital  clearly  indicates  that  Thorold  was  to  be 
supplied  with  gas,  and  that  would  fairly  mean  that  it  was 
the  intention  to  supply  Thorold  with  all  the  gas  that  its 
consumers  would  require  to  use.  If  the  supply  was  sufficient, 
it  would  be  a  benefit  rather  than  an  injury  to  all  parties. 
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fact  that  the  supply  seems  to  be  deficient  for  both  plac^ 
But,  so  far  as  one  can  infer  from  the  document,  if  that  was 
contemplated,  it  also  was  provided  for  by  the  clause  which 
enabled  the  St.  Catharines  Co.  to  obtain  gas  for  its  supply 
in  case  of  shortage  or  from  other  sources. 

I  agree  in  the  judgment  of  Teetzel,  J.     .     .     . 
Appeal  dismissed  with  costs. 


April  29th,  1907. 
divisional  court. 
CAEPENTER  v.  CARPENTER. 

Covenant — Restraint  of  Trade — Partnership  —  Dissolution  — 
Agreement  of  Defendant  not  to  Carry  on  Business,  Provided 
Plaintiff  Continues  in  Business — Transfer  of  Plaintiff's 
Business  to  Incorporated  Company — Plaintiff  Managin9 
a  fid  Interested  in  Business. 

Appeal  by  plaintiff  from  judgment  of  Clute,  J.,  at  the 
trial  at  Hamilton,  dismissing  the  action,  which  was  brought 
to  restrain  defendant  from  carrying  on  the  business  of  buy- 
ing and  selling  fruit,  in  breach  of  a  covenant  entered  into 
by  defendant  upon  dissolving  partnership  with  plaintiff. 
Plaintiff  and  defendant  were  in  business  with  their  father 
under  the  name  of  C.  P.  Carpenter  &  Sons,  both  as  fruit 
dealers  and  nurserymen.  On  16th  February,  1904,  the  part- 
nership was  dissolved,  plaintiff  (Thomas  Carpenter)  taking 
over  the  fruit  business,  and  defendant  (Prank)  .the  nursery 
business.  The  covenant  of  defendant  was  not  to  carry  on 
a  fruit  business,  provided  plaintiff  continued  in  the  fruit 
business.  Plaintiff  sold  out  his  business  to  a  company,  of 
which  he  became  assistant  manager.  He  took  the  position 
that  he  or  the  company  (his  assigns)  was  carrying  on  busi* 
ness  within  the  meaning  of  the  proviso  during  the  time  that 
the  company  did  business.  The  company  failed,  and  plain- 
tiff resumed  business  for  himself. 

S.  P.  Washington,  K.C.,  for  plaintiff. 
G.  Lynch-Staunton,  K.C.,  for  defendant. 


CARPKyTKH  V.  CAKPKNTER.  8G3 

The   judgment   of   the   Court   (Boyd,   C,   Magee,   J., 
Mabee,  J.),  was  delivered  by 

Boyd,  C.  : — The  sole  question  here  arises  upon  the  con- 
struction of  the  agreement  entered  into  upon  the  dissolution 
of  the  carpenter  partnership  of  date  15th  February,  1904, 
The  neat  point  is,  whether  plaintiff  has  a  status  to  main- 
tain this  action  and  claim  the  benefit  of  a  covenant  in  re- 
straint of  trade  made  for  his  benefit  by  the  other  partner, 
his  brother,  the  defendant.  Plaintiff  was  to  get  the  benefit 
of  that  covenant  for  10  years.  The  covenants  were  mutual 
on  the  dissolution  of  the  partnership.  One  branch,  the 
nursery  business,  was  taken  over  by  defendant,  and  the 
other  brother,  the  plaintiff,  who  took  for  his  share  the 
fruit  part  of  the  business,  agreed  that  he  would  not  engage 
in  the  business  of  growing,  selling,  or  dealing  in  nursery 
stock  for  10  years,  "  provided  the  defendant  continues  for 
such  time  to  carry  on  the  nursery  business.''  The  correlative 
covenant  by  defendant  was  that  he  would  not  compete  with 
his  brother  in  the  fruit  business,  provided  that  the  plain- 
tiff should  "continue  for  such  time  to  carry  on  the  fruit 
business.*'  I  read  that  as  a  personal  engagement  for  10 
years  by  defendant  that  he  would  not  interfere  with  the 
fruit  business  of  plaintiff,  provided  that  plaintiff  should 
always  during  that  time  continuously  carry  on  as  proprietor 
that  business.  A  continuous  course  of  business  in  his  own 
name  as  proprietor  is  the  ixieaning  which  seems  to  be  em- 
bedded in  the  language  used. 

It  is  relied  upon  for  defendant  that  this  stipulation  has 
been  broken  by  plaintiff  in  that  he  ceased  to  carry  on  the 
fruit  business  by  entering  into  an  incorporated  company 
and  transferring  to  that  body  his  plant  and  property  and 
goodwill  in  the  business  of  which  he  was  up  to  the  date  of 
transfer  the  sole  proprietor.  I  think  this  is  a  sound  posi- 
tion in  law,  having  regard  to  the  terms  of  the  stipulation. 
The  new  company,  the  Distributors  Company  Limited,  was 
formed  by  the  combination  of  a  number  of  individual  fruit 
buyers,  who  contributed  their  individual  assets  to  form  the 
corporate  property,  and  received  in  return  certain  payments 
of  money  and  certain  allotments  of  paid-up  stock.  The  com- 
pany went  into  active  operation,  and  so  continued  for  2  or 
3  years  till  it  became  financially  embarrassed  and  was  ordered 
to  be  wound  up.    After  that  cessation  of  corporate  business. 
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plaintiff  resumed  business  as  an  individual  and  went  on  as 
before  the  incorporation. 

As  to  eases,  1  would  just  refer  to  Ex  p.  Smith,  2  Pugs. 
(N.B.)  149,  where  it  is  laid  down  by  Ritchie,  C.J.,  that  to 
carry  on  business  implies  that  he  who  does  so  is  the  owner 
of  the  business  and  receiving  its  proceeds,  and  excludes  one 
who  is  only  an  agent  or  manager;  and  to  Garbutt  v.  Durham 
Joint  Committee,  in  its  various  stages,  [1904]  1  K.  B.  522, 
[1904]  2  K.  B.  474,  and  [1906]  A.  C.  291,  as  shewing  that 
"  continue  ^'  means  an  uninterrupted  course  of  business  or 
conduct. 

Now,  it  seems  to  me  plain  that  when  plaintiff  gave  up 
his  own  business  and  transferred  it  to  the  incorporated  com- 
pany, he  ceased  to  be  a  principal  proprietor,  and  became  only 
an  agent  of  the  new  company,  whether  as  director  or  presi- 
dent. The  original  individual  business  of  fruit  dealing  did 
not  continue  into  the  incorporation,  but  ceased  to  exist. 
The  arguments  and  judgment  of  Mansfield,  C.J.,  in  Dance 
V.  Girdler,  1  B.  &  P.  N.  R.  34,  contrasting  the  position  of 
a  voluntary  association  with  an  incorporated  body  composed 
of  the  same  individuals,  appears  to  me  to  illustrate  the 
change  which  came  over  the  fruit  business,  managed  and 
controlled  by  the  plaintiff  as  its  owner  and  proprietor,  when 
it  was  merged  and  disappeared  in  the  assets  of  the  Distribu- 
tors Company  Limited. 

I  cannot  follow  the  line  of  argument  that  this  business 
remained  as  a  continued  entity  all  through  the  life  of  the 
incorporation,  and  that  it  re-emerged  as  a  going  concern 
upon  and  after  the  winding-up  order.  Though  plaintiff  may 
not  have  received  the  whole  of  the  cash  that  he  was  to  get 
from  the  company,  he  received  a  substantial  part,  and  there- 
after acted  all  along  as  a  member  and  an  active  member  of 
the  new  body.  It  does  not  lie  in  his  mouth  to  say  that  in 
his  conduct  of  the  business  at  Winona,  as  a  branch  of  the 
Distributors  Company,  he  was  still  acting  as  individual  pro- 
prietor of  the  business  that  was  in  existence  when  he  and 
his  brother  separated  and  took  up  the  divided  parts  of  the 
old  partnership  business. 

I  would  affirm  the  judgment  of  my  brother  Chitc.  and 
with  costs. 

Since  writing  the  foregoing  opinion  I  have  come  across 
a  case  singularly  parallel  in  its  circumstances  to  the  present. 
Tt  is  the  decision  of  Mr.  Justice  North  in  Re  Sax,  Bamed 
V.  Sax.  reported  in  62  L.  J.  Ch.  688,  68  L.  T.  N".  S.  849,  41 
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W.  R,  584,  and  3  R.  638— a  will  case  in  which  it  was  held 
that  a  condition  of  forfeiture  if  the  legatees  (sons)  cease 
to  carry  on  the  testator's  (father's)  business^  takes  effect  if 
they  sell  it  to  a  company,  although  they  become  managing 
directors,  and  in  substance  sole  shareholders  of  the  com- 
pany. Mr.  Justice  North  said  at  the  close  of  his  judgment 
that  the  sons  ceased  to  carry  on  the  business  when  they 
transferred  it  to  the  company  for  the  purpose  of  its  being 
carried  on  by  the  company.  This  authority  goes  beyond 
what  is  needed  to  affirm  the  case  in  appeal. 


April  29th,  1907. 
divisional  court. 

TROY  V.  HAMILTON. 

Parlvership — Declaration  of — Dissolution — Asset  of  Partner- 
ship — Lease  of  Land  taken  in  Name  of  Defendant — .t.s- 
si^nment  of  Lease  as  Security — Redemption — Reference — 
Costs. 

Appeals  by  defendants  from  judgment  of  Britton,  J., 
ante  341. 

S.  H.  Bradford,  for  defendant  Hamilton. 

J.  H.  Moss,  for  defendants  Lawyer  and  Norris. 

J.  A.  Macintosh,  for  plaintiff. 

The  Court  (Boyd,  C,  Teetzel,  J.,  Magee,  J.),  dis- 
missed the  appeal  of  defendant  Hamilton  with  costs,  -and 
the  appeal  of  defendants  Lawyer  and  Norris  without  costs. 


April  29th,  1907. 
C.A. 

Re  city  of  NIAGARA  FALLS  AND  NIAGARA  FALLS 
SUSPEXSIOX  BRIDGE  CO. 

Appeal  to  Court  of  Appeal — Appeal  from  Decision  of  Ontario 
Railway  and  Municipal  Board — Leave  to  Appeal — Qne.^- 
tion^  of  Fact — Certificate  of  Board, 

Application  by  the  city  corporation  for  leave  to  appeal 
io  the  Court  of  Appeal,  pursuant  to  see.  76  of  the  Assess- 
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ment  Act,  4  Edw.  VII.  ch.  23,  amended  by  6  Edw.  VIL 
ch.  31,  see.  51,  from  a  decision  or  order  of  the  Ontario 
Railway  and  Municipal  Board  reducing  the  company's  assess- 
ment from  $175,000  to  $135,000. 

C.  A.  Hasten,  for  appellants. 

C.  A.  Moss,  for  respondents,  was  not  called  upon. 

The  Court  (Moss,  C.J.O.,  Osler,  Garrow,  Maclaren, 
Meredith,  JJ.A.),  dismissed  the  application,  remarking 
that  the  appeal  appeared  to  be  upon  questions  of  fact 
rather  than  of  law,  and  that  it  was  desirable  in  appeals  of 
this  nature  that  if  the  Eailway  and  JMunicipal  Board  had 
passed  upon  questions  of  law,  they  should  so  state  in  their 
reasons  for  judgment,  or  should  otherwise  so  certify  to  the 
Court  of  Appeal. 


Hoi.mested,  Official  Referee.  April  30th,  1907. 

chambers. 

MARTIX  V.  JONES. 

Pleading — Statement  of  Claim — Non-conformity  with  Indorse- 
ment on  Writ  of  Summons — Particulars — Amendment — 
Costs. 

Motion  by  defendants  to  strike  out  part  of  the  statement 
of  claim  or  for  particulars. 

The  motion  was  heard  by  the  Senior  Registrar  of  the 
High  Court,  sitting  in  the  place  of  the  Master  in  Chambers. 

K  G.  Heyd,  for  defendants. 
W.  J.  Clark,  for  plaintiff. 

Mr.  Holmested: — Assuming  that  no  amendment  had 
been  made  in  the  statement  of  claim,  I  am  inclined  to  think 
defendants  would  have  been  entitled  to  the  particulars 
claimed,  and  that  the  rest  of  the  motion  should  have  been 
refused;  and  in  this  view  of  the  matter  the  costs  of  the 
motion,  so  far  as  it  related  to  particulars,  would  have  been 
costs  in  the  cause  to  the  defendants;  but  as  to  the  other 
branch  of  the  motion  they  should  pay  costs;  that  being  so. 
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the  proper  result  would  probably  have  been  reached  by  mak- 
ing no  order  as  to  costs. 

Pending  the  motion  the  statement  of  claim  has  been 
amended,  and  it  is  admitted  that  there  is  no  longer  any 
necessity  for  particulars,  but  I  do  not  think  that  should 
make  any  difference  in  the  result  as  to  costs. 

On  the  hearing  of  the  motion  I  came  to  the  concljision 
that  the  statement  of  claim,  though  it  varies  ^rom  the  in- 
dorsement on  the  writ  of  summons,  does  so  only  in  the 
mode  of  stating  the  plaintiff's  claim  to  recover  the  $500. 
The  $500  is  the  substantial  feature  of  the  action;  that  is 
what  plaintiff  claims  to  recover,  both  by  the  writ  and  the 
amended  statement  of  claim.  The  grounds  on  which  he 
bases  his  claim  to  recovery  are  varied:  the  indorsement  on 
the  writ  alleged  an  illegal  ground,  viz.,  that  the  money  was 
advanced  to  bribe  certain  public  officials,  and  that  the  de- 
fendants undertook,  in  consideration  of  the  $600,  to  get  a 
license  continued  to  plaintiff.  The  amended  statement  of 
claim  leaves  out  any  allegation  of  bribery,  but  still  alleges 
that  defendants  undertook,  in  consideration  of  the  $500,  to 
procure  the  transfer,  and  informed  plaintiff  that  they  had 
procured  it  subject  to  the  payment  of  the  $600  to  defend- 
ants, which  plaintiff  paid,  but  the  transfer  was  not  in  fact 
procured.  The  amended  statement  of  claim,  as  it  stands,  is 
not,  any  more  than  the  original  statement  of  claim,  in^my 
opinion,  a  wider  alteration  from  the  claim  indorsed  on  the 
writ  than,  under  Rule  284,  the  plaintiff  is  entitled  to  make. 

The  motion  is  refused,  and  I  make  no  order  as  to  costs. 


Cartwright,  Master.  April  30th,  1907. 

chambers. 

HODGSOX  V.  BIBLE. 

Particulars — StatemerU    of    Claim — Seduction — Times    and 
Places — Death  of  Plaintiff's  Daughter, 

The  facts  are  given  in  the  previous  report,  ante  264. 
The  defendant  renewed  his  motion  for  particulars  after 
examination  for  discovery. 

T.  J.  W.  O'Connor,  for  defendant. 
C.  A.  Moss,  for  plaintiff. 
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The  Master: — The  examination  of  defendant  for  dis- 
covery has  not  elicited  anything  which  will  enable  plaintiff 
to  give  any  more  definite  particulars  than  those  already 
given.  To  order  particulars  would,  therefore,  be  useless, 
and  would  have  the  effect  of  dismissing  the  action. 

The  facts  of  this  case,  so  far  as  I  can  discover,  are  unique. 
The  plaintiff  may  perhaps  be  relying  on  admissions  by 
defendant.  Something  of  this  sort  was  intimated  on  the 
argument. 

Failing  this,  the  case  must  go  to  the  jur}',  if  the  Judge 
thinks  the  undisputed  facts  would  warrant  a  verdict  for 
plaintiff,  in  view  of  the  probable  denial  of  defendant  on 
oath,  and  of  the  whole  evidence.  I  still  think  there  is  no 
ground  on  which  further  and  better  particulars  can  be  or- 
dered; and  the  motion  must  be  dismissed.  Costs  in  the 
cause. 


Cartwright,  Master.  April  30th,  1907 

chambers. 

MADILL  V.  McCONNELL. 

Parties — Action  to  Set  aside  Probate  of  Will — Next  of  Kin — 
Representation — Svhstituted  Service — Extension  of  TifM 
for  Delivery  of  Statement  of  Claim — Costs, 

The  plaintiffs  in  this  action  sought  to  set  aside  the  pro- 
bate of  the  will  of  one  Joseph  Madill,  on  the  ground  of 
undue  influence,  etc.,  or  to  set  aside  the  bequest  of  the 
residue,  which  comprised  the  bulk  of  the  testator's  estate, 
to  the  Presbyterian  Church,  on  the  same  ground.  The  ac- 
tion was  commenced  on  27th  December,  1906.  All  the  de- 
fendants had  appeared,  the  last  appearance  having  been 
entered  on  27th  March,  1907.  All  the  next  of  kin  of  de- 
ceased were  parties,  except  3,  2  of  whom  resided  in  Mani- 
toba. The  third  had  disappeared,  and  his  residence  could 
not  be  ascertained. 

Plaintiffs  moved  to  have  these  next  of  kin  added  as  de- 
fendants, for  an  order  authorizing  some  of  those  already 
parties  to  represent  them,  and  for  substituted  service  on 
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them  when  so  added^  and  to  extend  the  time  for  delivery 
of  statement  of  claim. 

N.  B.  Oash^  for  plaintiffs. 

C.  H.  Porter,  for  executors. 

H.  Gassels,  K.C.,  for  Presbyterian  Church. 

The  Master: — It  is  quite  clear  from  Cornell  v.  Smithy 
14  P.  R.  275,  and  Clifton  v.  Crawford,  18  P.  R.  316,  that> 
as  there  is  no  diflficulty  in  serving  the  two  persons  who  re- 
side in  Manitoha^  they  should  be  made  parties,  and  an  order 
may  go  for  that  purpose.  As  to  the  missing  man,  an  order 
must  be  made  in  Court  if  he  is  to  be  represented  by  any  of 
the  other  parties:  see  Holmested  &  Langton,  3rd  ed.,  p. 
359.  There  will  be  no  necessity  for  any  order  for  substi- 
tuted service,  nor  could  such  an  order  be  properly  made  in 
Chambers  under  the  existing  circumstances. 

As  to  the  motion  for  an  order  extending  the  time  for 
delivery  of  statement  of  claim,  it  does  not  seem  that  any 
order  is  necessary.  One  at  least  of  the  defendants  resides 
in  England,  and  her  appearance  on  27th  March  would  seem 
to  shew  that  there  was  no  inexcusable  delay  on  the  part 
of  the  plaintiffs.  I  refer  on  this  point  to  Foley  v.  Lee^ 
12  P.  R.  371. 

Objection  was  made  that  the  trial  would  now  be  thrown 
over  until  the  autumn  sittings.  This  is  unfortunate,  and 
no  reason  is  given  why  this  motion  was  not  made  earlier. 
If  there  is  any  place  at  all  convenient  at  which  the  trial 
could  be  had  before  vacation,  it  will  be  open  to  defendants 
to  move  to  have  this  done.  I  fear,  however,  that  at  this 
date  it  will  scarcely  be  possible. 

The  costs  of  this  motion  must  be  to  defendants  in  any 
event,  unless  the  trial  Judge  gives  other  directions  as  to 
costs. 

There  is  no  reason  given  why  these  3  next  of  kin  were 
not  made  parties  in  the  first  instance,  as  laid  down  in  Cor- 
nell V.  Smith,  supra. 
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Cartwright,  Master.  April  30th,  1907. 

CHAKBEaS. 

SPALDING  V.  CANADIAN  PACIFIC  B.  W.  CO. 

Particulars  —  Statement  of  Claim  —  Negligence — Absence  of 
Affidavit — No  Necessity  for  Particulars  before  Pleading. 

Motion  by  defendants  for  particulars  of  the  negligence 
and  want  of  care  alleged  in  the  statement  of  claim,  the 
allegation  being  that  the  plaintiff,  while  travelling  on  a 
ticket  on  defendants'  train,  was  injured  by  the  train  leaving 
the  rails,  "owing  to  the  negligence  and  want  of  care  of 
the  defendants/' 

6.  A.  Walker  (MacMurchy  &  Denison),  for  defendants. 
W.  N.  Ferguson,  for  plaintiff. 

The  Master  : — There  is  no  aflSdavlt  that  defendants  can- 
not plead  without  having  particulars.  The  only  possible 
defences  would  seem  to  be:  (1)  denial  of  any  injury;  (2) 
that  plaintiff  was  a  trespasser;  (3)  that  he  was  the  cause 
of  his  own  injury;  (4)  that  there  was  no  accident;  (5)  that, 
if  there  was,  it  was  not  caused  by  anything  for  which 
defendants  are  responsible. 

If  plaintiff  is  relying  on  anything  beyond  the  fact  that 
he  was  injured,  and  intends  to  charge  the  company  with  any 
specific  negligence,  this  will  be  made  clear  on  the  examin- 
ation for  discovery,  if  defendants  think  well  to  have  it. 

But  plaintiff  will  presumably  rely  on  the  principle  of  res 
ipsa  loquitur,  and  leave  defendants  to  shew  some  sufficient 
ground  for  escaping  liability. 

At  present  it  does  not  appear  that  particulars  are  neces- 
sary, and  the  motion  will  be  dismissed  with  costs  to  plain- 
tiff in  the  cause. 

The  defendants  should  plead  within  a  week. 
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Britton,  J.  April  30th,  1907. 

TRIAL. 

SOULSBY  V.  CITY  OF  TORONIO. 

Negligence — Municipal  Corporation — Public  Park  —  Oate  at 
Eailway  Crossing — Watchman, — Gate  Left  Open  —  Signal 
that  Track  Clear  —  Injury  to  Person  Crossing  Track  — 
Liability  of  Corporation — Duty — Neglect  to  Perform. 

Action  for  damages  for  personal  injuries  sustained  by 
plaintiff  by  reason  of  the  alleged  negligence  of  defendants. 

J.  M.  Godfrey,  for  plaintiff. 

J.  S.  PuUerton,  K.C.,  for  defendants. 

Britton,  J. : — On  30th  October,  1906,  plaintiff  was  em- 
ployed as  the  driver  of  a  baker^s  delivery  waggon,  and  was 
delivering  bread  to  customers  in  the  western  part  of  the 
city  of  Toronto.     On  that  day  plaintiff  entered  High  Park, 
and  drove  along  the  road  through  the  park  which  leads  out 
of  the  park  across  the  tracks  of  the  Grand  Trunk  Railway, 
and  to  the  Lake  Shore  road.     Within  the  park,  and  near  the 
railway  crossing,  the  city  corporation  have  erected  gates, 
and  during  the  season  when  the  park  is  most  frequented  the 
city  corporation  keep  a  watchman  at  the  gate  nearest  the 
crossing,  keeping  it  open  for  users  of  the  road  when  there 
is  no  danger  from  passing  trains,  and  closing  it  when  trains 
are  approaching  this  crossing.     The  plaintiff  by  his  state- 
are  approaching  this  crossing.  The  plaintiff  by  his  statement 
of  claim  alleges  that  on  the  day  mentioned  he  was  approach- 
ing the  crossing  along  the  road  in  High  Park,  intending  to 
proceed  to  the  Lake  Shore  road.     When  he  arrived  at  the 
croBsing,  he  found  the  gate  open,  and,  relying  upon  that 
fact  as  notice  to  him  that  no  train  was  approaching,  he  pre- 
ceded to  cross  the  tracks,  and  while  so  crossing  was  struck 
by  a  train  and  seriously  injured. 

At  the  close  of  the  evidence,  counsel  for  defendants 
asked  that  the  action  be  dismissed,  on  the  grounds  that  no 
actionable  negligence  had  been  shewn,  and  that  plaintiff 
was  guilty  of  contributor}-  negligence.  It  was  then  agreed 
that  the  only  thing  to  be  left  to  the  jury  was  the  assessment 
of  damages,  and  that  I  should  dispose  of  all  other  questions, 
subject  to  the  right  of  the  parties  to  appeal. 
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The  jury  assegsed  plaintiff's  damages,  contingent  upon 
his  right  to  recover,  at  $1,000. 

In  my  opinion,  no  duty  was  cast  upon  defendants  of 
erecting  or  maintaining  the  gate  or  of  keeping  the  watch- 
man at  the  crossing  where  the  accident  happened. 

Here,  as  in  Moore  v.  City  of  Toronto,  26  0.  E.  59  n.,  "the 
principles  which  determine  liability  as  for  negligence  are  to 
be  drawn  from  cases  as  to  the  permissive  use  of  premises 
rather  than  those  of  invitation  to  use  and  come  upon  pro- 
perty of  another."  Many  cases  are  cited  which  emphasize 
the  distinction.  The  report  appears  with  Schmidt  v.  Town 
of  Berlin,  26  0.  K.  54,  in  which  case  it  was  held  that  the 
town  corporation  were  not  liable  to  a  mere  licensee  for  per- 
sonal injuries  sustained  owing  to  want  of  repair  of  the  build- 
ing. In  that  case,  there  was  the  express  finding  that  the 
defendants  had  not  knowledge  at  or  before  the  accident  that 
the  building  was  in  a  dangerous  condition,  but  that  ap- 
pears not  to  have  been  the  determining  factor  in  the  case. 

The  people  are  allowed  to  use  High  Park  and  to  use  the 
roads  made  by  defendants  in  the  park.  If  an  accident  had 
occurred  because  there  was  in  the  road  a  dangerous  excava- 
tion, or  upon  it  a  dangerous  obstruction,  of  which  the  de- 
fendants had  actual  or  constructive  notice,  the  case  might 
have  been  different.  Here  the  road  itself  is  not  complained 
of;  the  danger  was  by  reason  of  something  outside  of  and 
beyond  defendants'  control.  The  accident  was  by  reason 
of  a  moving  engine,  u})on  the  railway  property  and  managed 
and  controlled  by  the  railway  company.  The  road,  since 
improved  by  the  defendants,  wa?!  originally,  it  is  said,  a  farm 
crossing  for  the  land  now  owned  by  the  city  corporation  and 
called  "  High  Park."  While  it  was  a  farm  crossing  it  was 
the  duty  of  the  railway  company  to  erect  and  maintain 
fences  and  gates,  and,  as  between  the  railway  company  and 
the  land  owners,  the  persons  for  whose  use  the  farm  cross- 
ings were  furnished  were  bound  to  keep  the  gates  closed 
when  not  in  use.  That.  ho\v(»v(»r,  tloes  not,  in  my  opinion, 
create  the  duty  on  the  part  of  defendants,  and  as  l)et\vcen 
them  and  any  person  usin*/  the  road  through  the  park,  of 
erecting  gates  and  keepin<r  a  watchman  on  that  part  of  the 
road,  which  has  long  since  ceased  to  be  a  farm  crossing. 

The  duty  cast  upon  the  railway  company  is  to  erect  and 
maintain  "  upon  the  railway  "  fences,  gates,  etc. 

The  liability,  if  any.  on  the  part  of  the  defendants  does 
not  extend  beyond  keeping  the  roadway  in  repair  or  free 
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from  dangerous  pitfalls  and  obstructions,  of  which  they 
have  or  may  be  deemed  to  have  notice.  See  Marshall  v. 
Industrial  Exhibition  Association,  1  0.  L.  K.  319. 

In  Graham  v.  Commissioners  for  Queen  Victoria  Niagara 
Falls  Park,  28  0.  R.  1,  it  was  held  that  there  is  no  liability 
on  the  part  of  the  commissioners  to  the  public  using  the 
highways  by  reason  of  the  absence  or  insuflBciency  of  a 
fence,  railing,  or  barrier  on  the  edge  of  the  clifE,  there  be- 
ing no  statutory  obligation  in  that  behalf  imposed  on  them. 
That  case  was  decided  in  favour  of  the  defendants  irrespec- 
tive of  their  being  servants  of  the  Crown.  If  the  road  in 
this  park  is  not  a  highway  no  duty  is  imposed  —  certainly 
none  beyond  keeping  it,  as  a  road,  in  reasonable  repair.  If 
the  road  is  a  highway  then — ^to  quote  from  the  case  last 
cited  (p.  7) — "  These  cases  establish  that,  in  the  absence  of 
some  statutory  provision  imposing  such  a  duty  on  a  person 
or  corporation  in  whom  a  highway  is  vested,  the  duty  does 
not  exist,  and  that  where  such  a  duty  does  exist,  in  the  ab- 
sence of  a  provision  giving  a  right  of  action  to  persons  suf- 
fering in  consequence  of  a  failure  to  discharge  it,  an  action 
will  not  lie  for  mere  nonfeasance,  though  it  would  be  other- 
wise if  the  want  of  repair  was  due  to  misfeasance  of  the 
person  or  corporation  upon  whom  the  duty  is  cast.^^  .  .  . 
In  that  case  many  cases  were  cited  and  fully  considered, 
and  among  those  were  cases  relied  upon  by  counsel  for  plain- 
tiff as  authorit}'  for  the  maintenance  of  this  action.  In 
that  case,  one  of  the  Judges  described  the  place  where  the 
accident  happened  as  "  a  veritable  trap,^^  and  the  plaintiff 
was  seriously  injured. 

In  the  present  case  there  was  no  unusual  danger,  and 
whatever  danger  there  was  was  known  to  the  plaintiff  as 
well,  as  to  defendants.     .     .     . 

[Stapley  v.  London,  Brighton,  and  South  Coast  B.  W. 
Co.,  Li.  E.  1  Ex.  21,  distinguished.] 

It  was  argued  that,  even  if  defendantvS  were  not  com- 
pelled to  establish  the  gate  and  employ  the  watchman,  hav- 
ing undertaken  it,  plaintiff  was  entitled  to  rely  upon  its 
continuance,  at  least  until  notice  actual  or  constructive  to 
■the  contrary. 

Skelton  v.  London  and  North  Western  E.  W.  Co.,  L.  E. 
2   C.    P-    631,  is  against  plaintiff's  contention.     .     .     . 

Here  plaintiff  found  the  gate  open,  but  did  not  see  the 
watchman.     That  in  itself  should  have  suggested  to  plain- 
▼oi«.  IX.  o.w.B.  NO.  17—69 
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tiff  the  possibility  at  least  that  the  gate  was  open,  not  as 
an  intimation  that  there  was  no  danger,  but  that  the  watch- 
man had  been  withdrawn — that  there  was  no  watchman  in 
fact.  No  inquiry  was  made.  Plaintiff  thought  the  watch- 
man was  in  his  cabin — if  so,  he  was  not  attending  to  the 
gate.  Plaintiff  knew  of  the  railway,  that  this  road  led 
across  it,  and  he  knew  of  the  ordinary  danger  at  any  rail- 
way crossing,  and  had  these  all  in  mind,  so  there  was  noth- 
ing to  relieve  plaintiff  of  the  duty  of  taking  .care  and  using 
caution  when  the  crossing  was  reached,  unless  that  care 
and  caution  were  unnecessary  by  the  fact  of  the  gate  be- 
ing open. 

The  plaintiff  relied  upon  Baxter  v.  Jones,  6  0.  L.  R.  360, 
2  0.  W.  K.  573,  and  upon  cases  cited  in  Anson  on  Contract.^ 
10th  ed.,  p.  98.  One  case  is  where  a  person  undertook 
gratuitously  to  effect  insurance  upon  another  person's 
house,  and  having  failed  to  do  so  was  held  liable.  These 
oases,  which  are  cases  of  mandate,  and  nothing  of  the  kind 
exists  here,  are  said  to  rest  upon  this  broad  ground,  as 
stated  by  Willes,  J.,  in  the  Skelton  case,  that,  if  a  person 
undertakes  to  perform  a  voluntary  act,  he  is  liable  if  he 
performs  it  improperly — but  not  if  he  neglects  to  perform 
it.  The  charge  here  is  that  a  watchman  employed  did  not 
do  his  duty  properly.  He  was  not  at  the  gate  at  all.  He 
was,  as  to  the  plaintiff  and  the  public,  when  this  accident 
happened,  the  same  as  during  the  night  time — or  during 
the  rest  of  the  year  after  October — ^when  withdrawn  from 
tlic  gate. 

I  do  not  think  defendants  are  liable  for  merely  leaving 
the  gate  open,  as  there  is  not,  in  my  opinion,  any  duty  to 
keep  the  gate  closed  at  the  time  of  approaching  or  passing 
trains. 

Plaintiff's  own  account  of  the  accident  is  as  follows: 
"  I  was  coming  through  High  Park,  and  when  I  got  to  the 
incline  where  you  go  out  of  the  gate  I  pulled  up  there, 
I  almost  pulled  up,  I  did  not  stop  exactly,  just  almost 
stopped,  and  I  gave  a  look,  and  there  was  no  train  or  any- 
thing in  sight,  there  was  no  noise  or  bell  ringing,  and  I 
ventured  to  cross,  thinking  every  other  time  the  watchman, 
came  out  and  either  put  out  his  stick  or  flag,  and,  not  see- 
inof  him  to  do  this,  T  thought  he  was  in  the  cabin.  I  ventured 
to  cross.  I  thought  my  track;  was  clear,  but  the  train  came 
along,  and,  when  it  was  as  far  as  from  me  to  Mr.  Godfrey, 
blew  its  whistle  and  T  was  struck.     .     .     ."    The  distance 
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to  Mr.  Godfrey  was  called  about  10  yards.  The  horse  got 
over  the  south  track  and  was  not  killed.  The  locomotive 
struck  the  rear  end  of  plaintiff's  wagtjon.  ^*The  gates  were 
kept  up  when  the  track  was  clear."  ''  I  looked,  that  is 
the  reason  I  thought  my  track  was  clear.*'  "  When  I  saw 
the  gate  up  I  started  to  go  across."  "This  was  about  4 
o'clock  in  the  afternoon.''  "I  thought  the  watchman  w^as 
in  his  cabin."  "  It  was  that  cold  day  ...  on  account 
of  the  cold  day."  ''  I  thought  he  was  in  the  cabin,  and 
I  thought  my  track  was  clear,  and  1  ventured  to  cross.*' 

This  all  goes  to  shew  that  the  unfortunate  plaintiff  had 
the  means  of  knowing,  and  did  in  fact  know,  as  much  as 
the  gate  keeper  would  have  known  had  he  been  at  the  time 
at  his  cabin. 

Baker  (the  gate-keeper)  had  no  time  tables.  He  wan 
not  in  communication  with  the  railway  people,  but,  simply 
upon  hearing  or  seeing  a  train  approaching,  he  was  accus- 
tomed to  close  the  gate.  Suppose  he  had  been  at  his  post 
and  had  not  seen  or  heard  more  than  plaintiff  did,  plaintiff 
could  hardly  impute  that  as  negligence.  The  only  means 
Baker  ha^  of  knowing  when  to  close  the  gate  was  to  look 
and  listen.  Plaintiff  had  that  same  opportunity;  he  did 
look;  his  only  complaint  is  that  he  did  not  get  the  warning 
or  prohibition  implied  by  a  closed  gate. 

The  accident  is,  like  others,  a  very  regrettable  one,  and 
I  would  be  very  glad  if  defendants  could  see  their  way  to 
assist  plaintiff  in  some  way,  but,  as  1  think  plaintiff  not  en- 
titled in  law  to  recover,  I  must  dismiss  the  action,  and  T  do 
so  without  costs. 


April  30th,  1907. 

DIVISIONAL  COURT. 

GBIFFITITS  V.  (^KAXD  TRUXK  R.  W.  CO. 

Conrersion — Detention  of  Goods  —  Demand  and  Refusal  — 
Qualified  Refusal — Proof  of  Title  and  Ownership  of  Goods 
— Delay  to  Obtain  i^oliritors  Advice — Absence  of  Bona 
Fides — Defendant's  Right  to  Return  Goo(U  after  Action  ana 
Obtain  Stay  of  Proceedings — Practice  since  Judicature  Act 
— Damages, 

Appeal  by  defendants  from  judgment  of  Clute,  J.,  in 
favour  of  plaintiff  for  $7,200    in  an  action  for  damages  for 
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detention  and  conversion  of  certain  dump  cars  used  in  con- 
struction work.  " 

D.  L.  McCarthy,  for  defendants. 

G.  C.  Gibbons,  K.C.,  for  plaintiflE. 

The  judgment  of  the  Court  (Falconbridge,  C.J.,  Brit- 
ton,  J.,  KiDDELL,  J.),  was  delivered  by 

EiDDELL,  J.: —  ...  Messrs.  Breen  &  Butler,  con- 
tractors, were  the  owners  of  certain  steam  shovels  (3),  and 
dump  cars  (32),  which  they  had  been  using  on  the  line  of 
defendants.  On  finishing  their  contract,  they  left  these  on 
the  line,  and  subsequently  sold  them  to  plaintiff.  In  June, 
1905,  plaintiff  notified  defendants  that  he  owned  these 
articles,  which  were  then  at  Bridgeburg  or  near  there.  In 
that  letter,  13th  June,  1905,  he  suggested  that  the  use 
which  defendants  had  made  of  the  cars  should  offset  the  use 
by  him  of  the  cars  of  defendants  which  were  loaded  with 
the  steam  shovels.  A  speedy  reply  came  on  19th  June  say- 
ing that  defendants  were  agreeable  to  the  articles  remain- 
ing as  they  were  for  2  or  3  months  longer.  On  1st  July 
he  writes  saying  he  is  desirous  of  taking  the  shovels  out  of 
Canada,  and  says :  "  I  now  think  we  will  need  the  cars  also 
for  use  at  once,  but  will  advise  you  later  concerning  them/' 
On  2nd  July  he  is  answered :  "  It  will  be  satisfactory  to  allow 
the  steam  shovels  and  cars  (formerly  the  property  of  Messrs. 
P.  Breen  &  Co.)  to  stand  on  our  tracks  at  Fort  Erie  for 
3  or  4  months  longer,  at  your  risk,  with  the  understanding 
that  this  and  the  use  of  our  cars  loaded  with  the  booms 
of  the  shovels  shall,  as  you  suggest,  offset  the  use  we  have 
made  and  are  making  of  your  dump  cars.*'  It  will  be  seen 
that  thus  early  defendants  were  dealing  with  the  article? 
on  the  footing  that  they  were  the  property  of  plaintiff.  On 
6th  July  plaintiff  wires  asking  to  be  permitted  to  take 
"  them,**  apparently  the  shovels,  and  on  7th  July  a  telegram 
is  sent  him :  "  Your  telegram  yesterday.  The  steam  shovel? 
and  other  equipment  now  at  Fort  Erie  were  left  in  our  care 
by  Messrs.  Breen  &  Butler,  and  we  have  not  any  legal  auth- 
ority to  allow  them  to  be  moved;  therefore  cannot  allow 
them  to  be  taken  from  Fort  Erie  until  you  have  establishec! 
to  our  satisfaction  your  right  of  ownership.**  Upon  plain- 
tiff asking  by  telegraph  what  more  he  can  do,  and  some  fur- 
ther telegrams  passing  between  the  parties,  on  11th  July  Mr. 
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McGuigan,  defendants^  oflSeer,  who  for  all  purposes  in  this 
action  may  be  considered  the  company^s  responsible  agent, 
wires :  "  Please  present  papers  to  Messrs.  M.,  S.,  B.,  and  M., 
attorneys,  Buj9Ealo,  and  on  advice  from  them  that  they  give 
satisfactory  evidence  of  your  right  to  the  steam  shovels 
and  other  property  of  Messrs.  Breen  &  Butler  in  our  pos- 
session, our  superintendent  at  St.  Thomas,  Mr.  Cunningham, 
will  turn  the  steam  shovels  now  on  our  tracks  at  Fort  Erie 
over  to  you  as  desired.^'  Plaintiff  had  the  papers  taken 
to  the  Buffalo  attorneys,  who  were  satisfied  as  to  his  right 
to  the  property,  and  he  sent  his  agent  after  the  shovels 
and  cars. 

One  would  think  that  now  at  length  the  right  of  plain- 
tiff to  the  property  was  established  to  the  satisfaction  of 
defendants.  There  is  some  dispute  as  to  the  place  at  which 
the  cars  were  at  that  time.  Sinte,  plaintiff's  agent,  says  they 
were  at  defendants'  yard  at  Fort  Erie,  being  used  with  a 
Grand  Trunk  Eailway  steam  shovel  putting  in  a  new  siding. 
He  says  he  asked  for  both  shovels  and  cars.  The  employees 
of  defendants  say  that  Sinte  did  not  ask  for  the  cars  but 
only  for  the  shovels,  and  that  the  cars  were  then  stored 
on  the  siding  in  the  south  yard.  This  does  not  seem  to  be 
material.  There  is  no  doubt  that  the  title  of  the  cars  is 
and  was  in  the  same  condition  as  that  of  the  shovels,  and 
that  the  Buffalo  attorneys  passed  upon  and  approved  of  the 
title  to  both.  The  shovels  were  handed  over  by  defendants 
to  plaintiff's  agent  on  14th  July. 

On  11th  August  plaintiff  writes  Mr.  McGuigan  asking 
where  his  cars  are  located,  and  offering  to  sell  them  for 
$376.50  each.    The  answer,  which  is  written  on  30th  Aug- 
ust, does  not  say  where  the  cars  are,  but  says  that  they  can 
build  as  good  a  car  or  better  for  less  than  half  the  price 
named;  it  also  says  that  defendants   have  used  the  cars 
eansiderably.     Nothing  further  seems  to  have  taken  place 
till  January,  1906.     On  that  day  plaintiff  writes  Mr.  Mc- 
Guigan complaining  of  the  usage  defendants  had  given  the 
shovels,  of  the  expense  he  had  been  put  to  ($400)  in  getting 
possession  of  them.    On  29th  January  Mr.  McGuigan  writes 
explaining  that  they  had  no  knowledge,  oflBcial  or  otherwise, 
of   his    ownership  of  the  shovels,  and  adds :  "  There  was 
no  dela3^  whatever  in  turning  the  shovels  over  to  you  after 
our  leg-al  representatives  were  satisfied  on  the  point.''    He 
further   offers  $100  each  for  the  dump  cars.     Again  we 
find    an    express  acknowledgment  of  the  title   of  plaintiff 
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ajid  an  attempt  to  deal  with  him  and  buy  the  cars  from 
him  on  the  footing  of  his  being  the  owner.     .    .    . 

On  8th  March,  1906,  plaintiff  writes  offering  to  accept 
$275  per  car,  and  adds :  *^  Kindly  advise  me  where  the  cars 
are  so  that  I  may  pay  car  fare  from  here  (Chicago)  to  see 
them  and  ascertain  their  present  value,  so  that  I  may  have 
you  pay  the  damage,  as  well  as  for  the  track  and  fittings 
you  took  off  my  three  shovels.  .  .  .  You  certainly  can- 
not take  my  cars,  use  them  in  rock  work  and  ruin  them,  and 
not  expect  to  pay  for  them."  He  is  then  informed  by  tele- 
gram that  his  cars  are  in  the  vicinity  of  London — ^but  this 
apparently  after  he  had  requested  a  telegram  advising  him 
where  his  cars  were.  A  letter  is  written  the  same  day  by 
Mr.  McGuigan :  "  The  dump  cars  in  question  are  all  in  the 
vicinity  of  London,  Ont.,  and  you  may  take  charge  of  them 
at  any  time  upon  furnishing  us  with  sufficient  notice  in  ad- 
vance to  enable  us  to  assemble  them,  and  upon  giving  ns  an 
affidavit  (satisfactory  to  our  legal  department)  establishing 
your  ownership  of  the  cars.^^ 

On  loth  March  plaintiff  wires:  "Where  near  London 
can  I  find  dump  cars?  You  must  pay  for  their  use.  Yon 
cannot  confiscate  my  property."  To  which  McGuigan  an- 
swers by  telegram  16th  March:  "Replying  to  your  wire  yes- 
terday, dump  cars  you  refer  to  are  stored  at  Komoka  gravel 
pit  10  miles  west  of  London;  on  presentation  of  evidence  of 
ownership  satisfactory  to  our  legal  department  and  adjust- 
ment of  storage  charges  for  about  3  years,  there  will  be 
no  difficulty  in  regard  to  delivery  of  the  cars."    .    .    . 

Then  on  15th  April  plaintiff  left  his  home,  Chicago,  and 
came  to  London,  saw  Mr.  Gillen,  the  defendants*  super- 
intendent, who  was  a  servant  inferior  to  McGuigan  and 
under  his  orders,  shewed  him  the  documents  of  title,  was 
told  by  Mr.  Gilen  that  they  were  entirely  satisfactor}'.  but 
that  it  would  be  well  for  him  to  see  Mr.  Brownlee  at 
Toronto.  .  .  .  He  did  so  on  the  evening  of  6th  April, 
and  shewed  him  the  papers ;  in  the  morning  Brownlee  said 
this  was  satisfactory,  but  that  he  had  better  get  a  letter 
from  Breen  &  Butler.  He  got  this  letter  and  handed  it  to 
Brownlee  the  same  evening.  Plaintiff  explained  that  he 
wanted  the  cars  badly  ....  Brownlee,  the  plaintiff 
swears,  then  said  it  would  be  all  right,  the  cars  would  lie 
loaded  for  plaintiff.  Brownlee  swears  that  he  got  the^ 
papers  on  6th  April;  that  the  following  day  he  caused 
copies  to  be  made  and  sent  to  the  solicitor  of  the  company. 
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and  that  he  told  plaintiff  that  he  would  let  him  know  the 
result.  He  says  that  plaintiiSE  was  yeiry  urgent  for  immediate 
delivery,  hut  that  he  informed  him  that  he  could  not  de- 
liver the  cars  to  him  until  these  papers  were  submitted  to 
the  legal  department  at  Montreal,  and  he  (Brownlee)  should 
get  permission  to  deliver  the  cars. 

Then  on  9th  April  Brownlee  telegraph's  to  plaintiff:  "Ori- 
ginal arrangements  for  use  of  cars  were  made  with  Breen 
&  Butler,  and,  as  you  were  not  known  in  the  transaction, 
desire  that  you  give  me  written  assurance  that  you  will  not 
present  claim  hereafter  for  damage  or  use  of  cars.  On^  re- 
ceipt of  this  assurance  will  load  on  flat  cars  and  deliver  to 
connecting  line  at  Detroit.^'  And,  as  Brownlee  says,  he 
took  the  distinct  ground  that  he  would  not  give  up  the 
cars  unless  he  got  a  release  of  any  claim  for  their  use. 

On  10th  April  plaintiff  wired:  "I  demand  that  the 
cars  be  promptly  delivered  to  me.  They  are  mine,  and 
you  have  no  right  to  detain  them  or  impose  any  conditions." 
To  which  Brownlee  answered  the  same  day :  "  Will  forward 
cars  when  I  receive  waiver  requested  in  my  wire  yesterday.'* 
He  says  that  he  was  instructed  to  send  the  telegrams  he  did 
send,  refusing  to  give  up.  the  cars  .  .  .  but  he  says  the 
reason  it  was  so  sent  by  him  was  because  he  had  not  received 
advice  from  the  legal  department,  though  he  admits  he 
told  nothing  of  any  such  reason  to  plaintiff. 

It  seems  clear  that  plaintiff  had  a  right  to  consider, 
after  being  told  by  Brownlee  on  7th  April  that  he  (Brown- 
lee) would  let  him  know  the  result  of  sending  the  papers 
to  the  solicitors  in  Montreal,  that  the  communication  sent 
him  on  9th  April,  unsolicited  as  it  was,  was  the  conclusion 
of  defendants.  I  am  unable  to  understand  in  what  other 
light  he  could  view  it — and  clearly  Brownlee  had  instruc- 
tions to  take  the  stand  he  did. 

Plaintiff  then  came  to  London  and  consulted  solicitors, 
and  they  on  11th  April  wrote  Mr.  Brownlee  stating  that 
plaintiff  had  instructed  them  to  write  in  regard  to  the  de- 
tention or  conversion  of  the  cars,  and  saying  that  the  loss 
of  plaintiff  was  $9,000.  On  13th  April  plaintiff  wired 
Brownlee:  "Leave  instructions  with  your  operator  Ham- 
ilton to-morrow  morning  what  you  can  do  about  cars." 
Brownlee  replied :  "  Have  received  notice  from  your  solici- 
tors at  .London  of  your  claim  for  $9,000,  whicli  has  been 
referred  to  the  management  at  Montreal.^'  The  solicitors', 
not   having  received  any  answer  to  their  letter   of    llth 
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April,  wrote  again  on  14th  April,  saying :  "  lie  has  been 
needing  very  badly  his  dump  cars  which  you  have  declined 
to  deliver  unless  he  waives  any  claim  for  past  use.  This 
we  cannot  advise  him  to  do,  and  do  not  see  any  i^ason  wny 
you  should  use  his  cars  and  not  pay  for  them." 

No  answer  having  been  received,,  a  writ  was  issued  on 
19th  April  and  sent  by  mail  to  Montreal  to  defendants' 
general  solicitor.  On  the  same  day  defendants  acknowledge 
the  receipt  of  the  letter  of  11th  April  and  say  that  it  has 
been  referred  to  the  general  solicitor.  Brownlee  says  that 
either  on  the  19th  or  20th  he  received  advice  from  defend- 
ants, which  emanated  from  the  solicitor's  office,  to  deliver 
the  cars  to  plaintiff.  On  20th  April  he  telegraphs  plaintiff's 
solicitors  from  Toronto:  "Your  letter  of  11th  April.  The 
32  dump  cars  are  in  London  subject  to  orders  from  Mr. 
John  Griffiths.  Please  obtain  disposition,  as  additional 
deiinirrage  charges  are  accruing.'* 

This  may  possibly  be  taken  as  an  offer  to  deliver  up 
the  cars,  but  it  is  to  be  noticed  that  "  additional  demurrage 
charges  "  are  accruing,  and  appears  to  indicate  that  de- 
fendants still  were  claiming  certain  charges  already  accrued. 
However  that  may  be,  no  further  attempt  was  made  by  de- 
fendants to  put  themselves  right;  an  appearance  was  en- 
tered :  a  statement  of  claim  wsls  delivered  claiming  the  value 
of  tlie  ears  as  on  a  conversion,  and  also  payment  for  the  use 
of  the  ears  before  the  conversion;  defendants,  in  addition 
to  denying  the  claim  of  plaintiff,  counterclaimed  for  stor- 
age.    .     .     . 

The  trial  Judge  gave  judgment  for  plaintiff  for  the  value 
of  the  ears  at  $200  each,  $6,400,  and  for  the  use  of  the  cars 
$800,  in  all  $7,200. 

Xo  evidenee  was  given  on  the  counterclaim,  and  it  does 
not  secMii  to  have  ])een  pressed  at  the  trial.  .  It  was  dis- 
uiisstMl  without  costs.     .     .     . 

As  to  the  counterclaim  and  the  claim  for  $800,  I  would 
say  at  once  that  there  does  not  seem  to  be  the  slightest 
ground  upon  which  the  findings  of  the  trial  Judge  can  bo 
siice(v-s fully  attacked. 

As  to  the  conversion  Mr.  McCarthy  frankly  admits  that 
there  was  not  in  fact  and  in  law  the  smallest  reason  why 
the  cars  should  not  have  been  given  up  when  demanded. 
But  he  contends  that  the  refusal  was  only  a  qualified  one, 
and  tliat  there  was  no  conversion,  as  the  delay  in  giving 
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up  the  cars  was  due  to  a  bona  fide  desire  to  obtain  solicitor's 
apinion.     .     .    • 

After  the  proof  of  title  in  July,  1905,  and  the  negotia- 
tions as  to  the  purchase  and  use  of  the  cars,  proof  of  the 
title  early  in  April,  1906,  does  not  seem  to  me  a  necessity 
for  plaintiff.  But  in  any  case  he  furnished  evidence  of 
title  by  at  latest  7th  April,  and  then  2  days  after  is  told  in 
efifect  that  he  cannot  have  his  property  unless  he  will 
waive  a  claim  which  has  been  adjudicated  upon  in  his  favour 
to  the  extent  of  $800.  This  refusal  is  said  to  be  qualified — 
it  was  coupled  with  a  condition  which  defendants  had  no 
right  to  impose,  and  "  that  is  tantamount  to  an  absolute 
refusal:''  Davies  v.  Minshall,  6  Q.  B.  443,  450;  Cobbett  v. 
Chilton,  2  C.  &  P.  471;  Barnett  v.  Crystal  Palace  Co.,  2 
F.  &  F.  443;  Clark  v.  Chamberlain,  2  M.  &  W.  78. 

But  it  is  said  that  defendants  had  a  right  to  take  the 
advice  of  a  solicitor  as  to  the  rights  of  plaintiff.  I  doubt 
that  very  much  after  the  tt'ansactions  between  the  parties. 
But,  grant  that  this  be  the  case,  they  do  not  make  that  the 
ground  of  the  refusal.  Even  if  it  had  been  qualified  as 
I  have  held  that  it  was  not,  the  law  seems  to  be  that  where 
one  has  the  right  to  retain  goods  on  any  specific  ground, 
then,  if  he  claims  to  retain  them  on  grounds  quite  distinct 
from  such  legal  ground,  retention  on  such  claim  will  be  evid- 
ence of  conversion,  and  the  existence  of  the  legal  ground 
will  furnish  no  answer  to  an  action.  At  least  this  has 
been  decided  in  the  case  of  a  lien:  Counce  v.  Stanton, 
7  M.  &  G.  903;  Decks  v.  Richards,  4  M.  &  G.  534;  Weeks 
V.  Goode,  6  C.  B.  X.  S.  367;  Llado  v.  Morgan,  23  C.  P. 
517. 

Moreover,  it  is  only  where  defendant  has  a  bona  fide 
doubt  as  to  the  title  of  plaintiff  that  he  is  entitled  to  time 
being  given  him  to  clear  it  up.  Was  there  any  bona  fide 
doubt  as  to  the  title  of  plaintiff?  .  .  .  The  finding  of 
the  trial  Judge  that  the  delay  was  made  for  the  express 
purpose  of  getting  rid  of  any  liability  of  paying  anything 
for  the  user  of  the  property,  implies  a  finding  against  the 
good  faith  of  defendants.  This  finding  is  well  warranted 
by  the  evidence,  and  should  not  be  disturbed.  And,  lastly 
upon  this  point,  the  time  to  which  one  in  possession  of  the 
goods  of  another,  and  having  a  bona  fide  doubt  as  to 
the  title  to  the  goods,  must  be  a  reasonable  one ;  and  I  have 
no  hesitation  in  saying  that  the  time  from  full  proof  of  title 
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for  the  second  time  to  the  teste  of  the  writ  was  much  more 
than  a  reasonahle  time.     .     . 

There  was  ample  evidence  of  conversion,  and  the  trial 
»Tudge  was  right  in  holding  that  defendants  are  hable  as 
for  a  conversion. 

We  were  told  on  the  argument  that  the  practice  of  de- 
fendants coming  into  Court  after  a  conversion  and  applying 
for  a  stay  has»  been  abrogated.     .     .     . 

[Reference  to  Hirst  v.  London  and  North  Western  B.  W. 
Co.,  4  Ex.  D.  188,  per  Bramwell,  L.J.,  at  p.  195;  Driffil  v. 
McFaul,  41  U.  C.  R.  313.] 

Xone  of  us  had  ever  heard  of  the  abrogation  of  this 
useful  practice,  and  no  case  wa«  cited  nor  have  I  found 
one  so  deciding.  On  the  contrary,  it  seems  to  me  that  the 
effect  of  sec.  128  of  the  Ontario  Judicature  Act  is  to  con- 
tinue that  practice.     .     .     . 

•     [Reference  to  Jackson  v.  Litchfield,  8  Q.   B.  D.  477, 
per  Brett,  L.J.] 

It  would  be  absurd  to  suppose  that  such  a  power  could 
be  taken  away  from  the  Court  except  by  express  enactment. 
We  are  told  that  no  case  where  such  a  power  has  been  exer- 
cised by  the  Court  since  the  Judicature  Act  has;  been  re- 
ported. That,  if  a  fact,  proves  nothing  except:  (1)  that 
no  defendant  has  thought  fit  to  offer  back  the  goods  con- 
verted; or  (2)  if  so,  no  plaintiff  has  refused  to  accept:  (3) 
or  that  no  application  ws^  made  to  the  Court;  (4)  or.  if 
such  application  was  made,  it  was  not  resisted;  (5)  or, 
the  case  was  not  brought  to  the  attention  of  the  reporter; 
or  (6)  it  was  not  thought  necessary  or  advisable  to  print 
such  a  report. 

I  have  examined  a  great  many  text  books  on  Torts  and 
the  books  on  Practice,  and  I  cannot  find  that  any  change  ha.* 
been  made  in  the  power  of  the  Court.     .     . 

[Reference  to  Mayne  on  Damages,  5th  ed.  (1894),  p. 
400;  Fisher  v.  Prince,  3  Burr.  1364;  Clerk  &  Lindseli  on 
Torts,  4th  ed.  (1906),  p.  281.] 

If,  as  defendants  contended,  the  practice  has  been  done 
away  with,  they  must  pay  the  full  value  of  the  goods.  If, 
as  T  find,  the  practice  still  is  in  force,  while  there  can  be 
no  doubt  that  the  Court  at  any  time,  and  even  after  trial 
and  verdict,  will  exercise  its  equitable  power  in  reducing 
damages,  that  is  only  done  after  trial  and  verdict  where 
some  subsequent  matter  renders  it  unjust  that  the  whole 
amount  should  be  recovered:  Mayne  on  Damages.  3rd  ed.. 
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p.  355.    Xothing  of  tha 
justice  would  not  be 
the  goods  and  reducin 

I  see  no  ground  foi 
pealed  from  so  far  as  tl 

Appeal  dismissed  w 


Cartwright,  Master. 


AEXOJ 

Partic  u  lars — Sta  te  m  en  t 
Barrister  and  Solicit 
Meruit — Defence  of  i 

Motion  by  defendaii 
and  7  of  the  statemeii 
before  delivery  of  defe 
and  solicitor  to  recover 
dered  to  defendant. 

F.  E.  Hodgins,  K.C 
K.  McKay,  for  plai: 

The  Master:— Th 
affidavit  that  he  cannol 
particulars. 

The  statement  of 
October  last  of  the  i 
which  defendant  had  f ( 
continues  as  follows:— 

^*  4.  Upon  the  disc< 
being  made  public,  th 
of  criminal  proceeding 
in  respect  of  various 
tion  with  the  said  Oi 
thereupon  engaged  th 
the  interests  of  the  sai 

Paragraph  5  state 
against  defendant  as 
turns  under  the  Bank  . 
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defendant  in  connection  with  the  matters  referred  to  in 
paragraph  4  hereof  and  in  connection  with  the  said  criminal 
charge,  and  was  engaged  upon  said  matters  from  the  18th 
day  of  October,  1906,  to  the  4th  day  of  Fel}ruary,  1907,  in 
interviewing  various  parties,  attending  upon  numerous  per- 
sons in  connection  with  the  said  matters,  being  engaged  for 
22  days  in  Court  upon  the  prosecution  of  the  said  defend- 
ant, conducting  the  defence  of  the  said  defendant,  with  the 
result  finally  that  the  said  defendant  was  tried  upon  the 
said  charge  before  George  T.  Denison,  police  magistrate  for 
the  city  of  Toronto,  and  was  acquitted  upon  the  said  charge 
made  against  him. 

"  7.  The  said  services  so  performed  by  plaintiff  for  the 
said  defendant  are  of  the  value  of  $7,500/' 

Before  the  action  began  there  was  a  correspondence  from 
4th  to  22nd  March  with  a  view  to  settlement  by  way  of 
reference,  consisting  of  23  letters  .  .  .  Special  refer- 
ence is  made  to  plaintiff's  letters  to  defendant  of  8th  March 
and  .  .  .  12th  March  as  shewing  that  "plaintiff  has, 
in  addition  to  his  services  in  the  police  court  case  of  Bex  v. 
Cockburn,  included  in  the  present  demand  charges  against 
me  (the  defendant)  for  work  done  without  my  instructions 
or  knowledge,  or  which  were  not  properly  chargeable  to  me.** 

On  10th  April  the  statement  of  claim  was  delivered. 
The  next  day  the  defendant  demanded  particulars  as  fol- 
lows : — 

1.  The  days  and  times  on  which  plaintiff  acted  for  and 
on  behalf  of  defendant  and  the  time  occupied  on  such 
days:  (a)  in  reference  to  the  criminal  proceedings  against 
defendant  referred  to  in  paragraph  4  of  the  statement  of 
claim;  (b)  in  connection  with  the  other  proceedings  referred 
tc  in  said  paragraph. 

2.  The  various  parties  interviewed  as  stated  in  para- 
graph 6  of  the  statement  of  claim  and  the  dates  on  which 
they  were  interviewed,  and  the  length  of  time  occupied. 

3.  The  persons  attended  upon  as  alleged  in  said  para- 
^^raph  6  in  connection  with  the  said  matter  and  the  length 
of  time  occupied  in  each  case. 

4.  Particulars  shewing  what  were  the  various  may;er8 
and  transactions  in  connection  with  the  Ontario  Bank  re- 
ferred to  in  paragraph  4  in  which  plaintiff  alleges  in  para- 
graph 6  he  acted  for  defendant. 
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6.  Details  of  the  time  occupied  by  plaintiff  in  perform- 
ing the  services  alleged  to  be  of  the  value  of  $7,500. 

It  was  urged  in  support  of  the  motion  that  some  time 
prior  to  4th  March,  as  shewn  by  letters  of  that  date,  plain- 
tiff had  asked  defendant  for  $5,000,  and  plaintiff's  subse- 
quent letter  of  8th  March  states  that  such  demand  was  made 
for  that  sum  on  13th  February  only  "  in  consideration  for 
defendant  and  for  the  purpose  of  immediate  settlement 
which  plaintiff  expected  as  a  matter  of  common  gratitude." 
This  not  having  been  paid,  the  letter  of  13  th  February  and 
sum  named  therein  were  withdrawn,  and,  instead,  plaintiff 
rendered  his  *' final  account  for  $7,500,  on  which  I  take 
my  stand  as  the  quantum  meruit  which  I  am  entitled  to  for 
the  services  rendered  you.^'  This  letter  was  accompanied 
by  a  detailed  account  of  disbursements  amounting  to  $28.58 
(which  was  promptly  paid  into  Court  and  taken  out  by 
plaintiff),  and  also  by  the  following  memorandum: — 

1906  Kex  v.  Cockburn — Retainer  and  professional  ser- 
Oct.  18     vices   continuous    between   these   dates,   including 

to        22  days  calling  for  presence  in  Court  and  innumer- 

1907  able   conferences   and  consultations   and   advising 
Feb.  4.    in  this  very  urgent  and  important  case,  resulting 

in  failure  of  prosecution  and  your  discharge. 

Fee  to  Mr.  Arnoldi ". $7,500  00 

Disbursements  as  per  memo,  attached. .         28  58 


$7,528  5.S 


It  was  pointed  out  that  defendant  had  already  paid  into 
Court  $1,000,  but,  as  there  is  no  tariff  in  criminal  matters, 
and  as  no  details  are  given  in  the  memorandum  of  8th 
March,  and  no  specific  statements  of  plaintiff's  services  ap- 
pear in  the  pleading,  defendant  is  at  a  loss  to  know  what 
exactly  he  is  being  charged  for;  apart  from  the  criminal 
charge,  and  what  were  the  services  in  respect  of  that  charge 
other  than  the  attendances  in  Court. 

On  the  other  hand  it  was  urged  that  the  issues  raised  by 
the  statement  of  claim  were  simple  enough,  and  that  de- 
fendant need  not  be  in  any  difficulty  in:  (1)  denying  employ- 
ment of  plaintiff  in  respect  of  anything  else  than  the  crim- 
inal charge;  and  (2)  denying  that  services  for  which  he 
is  liable  were  worth  $7,500  or  any  greater  sum  than  he  is 
advised  to  pay  into  Court  on  that  account.     .     ,     . 
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[Eeference  to  lie  R.  L.  Johnston,  a  Solicitor,  3  0.  L 
E.  1.] 

It  was  contended  that  defendant  was  entitled  to  know 
how  the  sum  of  $7,500  was  arrived  at,  especially  when  it 
had  first  been  stated  at  $5,000 ;  and  it  was  argued  tliat  such 
details  could  certainly  be  asked  for  on  discovery.  Xo  ob- 
jection was  made  on  the  ground  that  plaintiff  was  being 
asked  to  disclose  his  evidence. 

Had  the  services  of  plaintiff  been  rendered  in  a  civil 
action,  he  would  have  been  obliged  to  deliver  a  detailed  bill 
before  he  could  take  any  steps  to  recover  from  defendant 
either  on  taxation  or  by  action. 

It  was  open  to  plaintiff  to  have  made  some  definite  bar- 
gain before  undertaking  defendant's  case.  This,  if  1  am 
correctly  informed,  is  the  course  usually  taken  in  criminal 
matters,  and  such  a  bargain  would  not  come  under  the  judg- 
ment in  such  cases  as  lie  McBrady  &  O'Connor,  19  P.  K. 
37. 

Here  plaintiff  is  avowedly  suing  on  a  quantum  meruit. 
and  on  that  basis  he  estimates  his  services  at  $7,500.  SucH 
cases  are  dealt  with  in  Odgers  on  Pleading,  5th  ed.,  at  pp. 
194,  398.     ... 

In  view  of  the  foregoing  considerations,  and  of  the  fact 
that  plaintiff'  ha^^  increased  his  original  claim  from  -Id.OoO 
to  $7,500,  I  think  defendant  is  entitled  to  some  particular:- 
of  such  a  substantial  claim,  and  to  know  why  it  has  been  so 
largely  increased.  The  only  question  is  whether  he  is 
pntitled  to  all  he  has  asked. 

Had  the  -ith  paragraph  of  the  statement  of  claim  not 
been  attracted  to  the  6th,  it  would  only  have  been  introduc- 
tory. As  it  is,  it  has  been  made  part  of  paragraph  6.  and 
must  be  dealt  with  accordingly. 

The  memorandum  of  8th  March  gives  the  period  m 
which  the  services  were  rendered.  This,  exclusive  of  Sun- 
days and  holidays,  would  amount  to  about  90  days.  This 
would  rocjuire  an  allowance  of  nearly  $85  a  day  for  tne 
whole  period  to  make  up  $7,500.  Without  expressing  anj 
opinion  that  this  sum  is  excessive,  1  think  it  is  such  a  suV 
stanfial  claim  that  defendant  is  entitled  to  know  ho\r  it 
has  been  arrived  at  before  delivery  of  his  defence. 

If  plaintiff  was  engaged  during  the  whale  of  the  above 
l)oriod,  he  can  say  so,  and  that  will  perhaps  comply  with 
paragraph  1  of  defendant's  demand.  He  should  also  give 
the  particulars  asked  for  under  paragraphs  2  and  3.  so  far 
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these   matters.     Under 
ticulars  of  the  transactio] 
all  knowledge  of  these,  i 
gently  with  this  point, 
make  no  order.    It  seerai 
a  summary  of  all  the  pre 

These  particulars  she 
defendant  should  have  a 

The  costs  of  this  mot 


KlDDELL,  J. 

MOKITZ  V.  CAXAI 

Foreufii  Judgment — Act ioi 
tivp  Cause  of  Action 

Action  to  recover  the 
in  England  against  defei 
damages  for  breach  of  co 

Kirwan  Martin,  Ham 
G.  Lynch -Staunton,  li 

KiDDELL,  J.: — In  th' 
English  Court  had  juri? 
behind  the  judgment  giv< 

The  consent  of  the  ex 
having  been  filed,  I  on 
adding  them  as  parties 
ceeded  with  the  trial  to 
to  which  the  plaintiffs  i 
be  on  the  original  breac 
contract  was  broken,  ar 
found  by  the  tribunal  ii 
was  given  that  dowels  of 
been  obtained  in  Englan 
that  mentioned  in  the  co 
was  given  that  dowels  of 
tract  could  have  been  so  • 
plaintiffs  are  entitled  tc 
damages  for  the  breach  < 
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tween  the  price  at  which  they  sold  and  the  price  at  which 
the  plaintiffs  had  contracted  to  sell  to  their  customer-*t 
least  if  the  vendors  knew  at  the  time  of  their  contract  that 
the  goods  were  being  bought  for  resale :  Borries  v.  Hutchin- 
son, 18  C.  B.  K  S.  445.  And,  even  if  they  did  not  know  this 
at  the  time  of  the  contract,  they  must  pay  as  damages  the 
difference  between  the  value  of  the  goods  at  the  time  of  the 
breach  and  the  contract  price.    No  better  way  of  determin- 
ing the  value  of  goods  exists  than  to  find  out  the  price  at 
which  they  can  be  sold,  or  have  in  good  faith  been  sold. 
Here  the  value  was  determined  by  such  a  sale,  and  I  think 
that  the  true  measure  of  damages  is  that  taken  in  England, 
namely,  the  resale  price  less  the  contract  price.     See  France 
V.  Gaudet,  L.  K.  6  Q.  B.  199;  Die  Elbinge,  etc.,  v.  Arm- 
strong, L.  K.  9  Q.  B.  473;  Hinde  v.  Liddell,  L.  R.  10  Q.  B. 
2(J5. 

It  remains  to  dispose  of  the  question  of  the  costs  on  the 
English  judgment  and  of  the  costs  of  this  action. 

I  have  held  that  the  plaintiffs  are  entitled  to  succeed 
upon  the  judgment,  and,  if  so,  I  see  no  good  reason  why  in 
succeeding  on  the  judgment,  so  far  as  it  relates  to  the  dam- 
ages, they  should  not  also  be  entitled  here  to  the  costs  o^ 
the  English  judgment.  This  seems  to  have  been  taken  Iqv 
granted  in  Fowler  v.  Vail,  27  C.  P.  417;  Court  v.  Scott,  3^  j; 
P.  148;  Solmes  v.  Stafford,  16  P.  E.  78,  264.  Had  the  aetio^ 
been  brought  on  the  judgment  alone,  the  plaintiffs  wotiy 
also  be  entitled  to  their  costs  in  this  action.  But  they  have 
brought  the  action  not  alone  on  the  judgment,  but  aUo  on 
the  original  cause  of  action.  If  I  am  right,  this  was  un- 
necessary,  and  the  defendants  should  not  be  called  upon  to 
pay  the  costs  of  unnecessary  proceedings.  The  defendants 
should  have  paid  the  amount  of  damages  without  action, 
and,  failing  this,  should  have,  after  action  in  England  and 
judgment  there,  paid  the  amount  of  the  judgment  and 
costs;  failing  this,  they  should  not  have  disputed  the  juris- 
diction of  the  English  Court  when  action  was  brought  here, 
and  at  the  very  least  they  should  not  have  disputed  the 
amount  of  damages.  They,  therefore,  should  have  no  costs 
of  these  unnecessary  proceedings. 

Plaintiffs  may,  at  their  option,  have  judgment:  (1)  for 
the  amount  of  the  damages  and  costs  set  out  in  the  English 
judgment,  with  interest  on  each  from  the  date  of  the  judg- 
ment to  the  teste  of  the  writ  of  this  action,  calculated  at  4 
per  cent,  per  annum  (see  Snow^s  N'otes  on  English  Rules  594 
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and  976),  and  after  the  teste  of  the  writ  at  5  per  cent,  till 
judgment,  with  costs  in  this  action  limited  to  the  costs 
which  would  have  been  incurred  and  have  been  necessarily 
incurred  in  establishing  this  cause  of  action,  whether  such 
costs  be  by  way  of  examination  for  discovery,  commission 
evidence,  or  othervi'ise  howsoever;  or  (2)  for  the  amount  of 
damages  I  now  find,  i.e.,  the  amount  mentioned  as  damages 
in  the  English  judgment,  but  without  interest,  and  costs 
in  this  action  limited  to  the  costs  which  would  have  been 
incurred  and  have  been  necessarily  incurred  in  establishing 
the  cause  of  action  upon  the  original  contracts,  costs  being 
inclusive  as  above.     Election  to  be  made  in  10  days. 


MacMahon,  J.  May  2nd,  1907. 

TRIAL. 

OSBORNE  V.  DEAX. 

Carrier — Ship — Detention  of  Goods  Carried — Replevin — Dam^ 
ages — Freight — Demurrage — Costs — Set-off, 

Action  for  conversion  and  detinue.     Counterclaim  for 
freight  and  demurrage. 

W.  A.  Pinlayson,  Midland,  for  plaintiffs. 
D.  S.  Storey,  Midland,  and  D.  Ross,  Barrie,  for  defen- 
dant. 

j\IacMahon,  J.: — The  defendant  .  .  .  had  pur- 
chased the  schooner  "Albatross^'  and  cut  her  down,  convert- 
ing her  into  an  open  barge.  .  .  .  The  first  service  she 
performed  as  a  barge  was  in  carrying  tan  bark  for  plaintiffs, 
who  carry  on  business  at  Midland  and  are  the  owners  of  the 
tug  ''  Maude."  They  had  entered  into  a  contract  with 
B(»anlmore  &  Co.,  of  Toronto,  to  carry  a  quantity  of  tan 
bark  from  Blaekstone,  a  village  on  the  Georgian  Bay.,  to 
Afidland,  there  to  be  loaded  on  the  Grand  Trunk  Railway 
cars.  They  wished  to  charter  defendant's  barge  to  be  towed 
and  navigated  under  their  own  direction,  but  this  the  de- 
fendant refused,  as  he  wanted  to  navigate  the  vessel  him- 
self. It  wa8  then  agreed  that  the  *"  Albatross  ''  should  make 
fl  trial  trip  to  Blaekstone,  to  bo  towed  there  and  back  to 

V'  T..  tx.   '^  w  R.    v'^.    '7      C^O 
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Midland  by  plaintiffs'  tug.  This  trip  commenced  on  2l8t 
September,  and  occupied  16  days  going  and  returning,  carry- 
ing 212  cords  of  bark  to  Midland.  The  barge  ran  on  the 
rocks  at  a  place  called  '^  the  Narrows  ^'  on  the  21st,  and  was 
hauled  off  on  the  22nd. 

No  complaint  was  made  by  defendant  as  to  want  of  de- 
spatch in  loading  or  unloading,  or  as  to  the  measurement  of 
the  bark,  and  he  was  so  well  satisfied  with  the  result  that 
he  on  the  day  the  unloading  was  completed  (8th  Octoljer) 
entered  into  a  written  contract  with  plaintiffs  to  carry  bark 
from  Blackstone  for  40  cents  a  cord,  which  was  the  only 
agreement  entered  into  as  to  the  freight  charges. 

On  the  second  trip  the  barge  left  Midland  on  16th  Octo- 
ber and  arrived  at  Blackstone  the  same  night,  and  I  find 
was  loaded  with  despatch.  .  .  .  The  round  trip  occupied 
1()  days.     .     .     . 

The  third  trip  took  21  days,  leaving  Midland  on  9th  No- 
vember and  returning  on  the  29th.  .  .  .  Defendant's 
barge  was  detained  at  Blackstone  4  days  beyond  the  time  in 
which  it  should  have  been  loaded,  by  reason  of  plaintiffs' 
men  leaving  the  camp  in  consequence  of  the  want  of  pro- 
visions, and  also  by  reason  of  plaintiffs  having  supplied  only 
one  lighter  with  which  to  load  the  barge  from  the  shore. 
And,  although  so  much  time  was  occupied  in  loading,  only 
125  cords  of  bark  were  shipped  on  the  barge. 

Plaintiffs'  tug  with  the  barge  in  tow  arrived  at  Midland 
on  the  afternoon  of  28th  November,  and  tied  up  at  the 
wharf  where  she  had  unloaded  her  former  cargoes.  A  state- 
ment of  account  was  then  presented  by  plaintiff  Osborne  to 
defendant,  giving  the  number  of  cords  of  bark  carried  by 
the  barge  on  the  first  and  second  trips  respectively  at  212 
and  199  cords,  and,  after  giving  defendant  credit  for  the 
freight  at  the  rate  agreed  upon  and  debiting  what  had  been 
paid  on  account,  there  was  a  balance  due  defendant  on  these 
two.  cargoes  of  $22.27. 

Defendant  said  that  plaintiff  Osborne  spoke  of  the  bark 
being  weighed  by  the  railway  company,  and  that  a  cord  of 
bark  weighed  a  gross  ton,  2,240  lbs.;  and  that  he  (defen- 
dant) said  he  wanted  no  weighing  of  the  bark— that  he 
required  to  be  paid  by  the  measurement  on  the  cars.  The 
bark  had  been  measured  in  the  pile  at  Blackstone  before 
being  put  on  the  barge.  Defendant  became  dissatisfied,  and 
during  the  night  removed  the  barge  from  the  wharf  150 
io^i  out  into  the  bay.     The  following  morning  defendant 
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went  to  plaintiffs'  office, 
miirrage  he  was  claiming, 
measurement  of  the  bark 
to  pay  the  freight  on  the  b   " 
defendant  declined,  and  a   i 
Osborne  offered  him  in  g  i 
third  cargo,  and  the  balan 
said  that  Osl)orne  never  off  i 
der  of  $100  was  made  to  d 

If  the  measurements  b 
be  taken  as  correct,  the  £ 

Balance  due  on  first  t 
Third  cargo,  125  cordi 
Freight  on  railway  iroi  , 


He  would  thus  have  b  • 
had  been  accepted.     This  < 
by     defendant   for   what 
formed  no  lien  on  the  carg  i 

Two  days  after  the  barg- 
the  parties  verbally  assente  I 
to  arbitration.  .  .  .  E 
a  statement  was  made  and 
among  the  longshoremen 
measurements  of  bark  plac 
The  award  was  that  defenc 
of  his  claim.  .  .  .  But, 
ing  a  claim  for  demurrage, 

[Reference  to  a  resoluti 
Board  of  Trade  of  Toronto 
standard  of  measurement  c 

Plaintiffs  under  their  < 
were  paid  according  to  tl 
Blackstone,  and  they  wen 
reference  to  these  measui 
quantity  of  bark  charged  I 
as  having  been  carried  by 
they  gave  credit  to  defend 
by  the  Grand  Trunk  Eailw; 
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to  the  cord,  corresponds  very  closely  with  the  measurement 
of  the  number  of  cords  for  which  plaintiffs  gave  defendant 
credit.  I  therefore  find  that  the  credits  given  by  plaintiffs 
to  defendant  for  the  bark  carried  are  the  proper  credits.  In 
addition,  I  allow  defendant  $2  as  freight  on  the  railway  iron, 
barrows,  etc. 

Plaintiffs  on  28th  December,  1906,  obtained  an  order 
for  replevin  of  the  bark,  and  the  sheriff  .  .  .  replevied 
the  tan  bark  contained  in  the  barge  and  the  railway  iron, 
barrows,  etc.,  and  delivered  the  same  to  plaintiffs  at  the 
railway  wharf  at  Midland,  but,  to  enable  him  to  do  so,  the 
ice  between  where  the  barge  had  been  frozen  in  the  bay  and 
the  railway  wharf  had  to  be  cut,  at  a  cost  of  $40.46,  which 
was  paid  by  the  sheriff  and  charged  to  plaintiffs.    .    .    . 

[Kefer^nce  to  Clink  v.  Kadford,  [1891]  1  Q.  B.  624; 
Crossman  v.  Burrell,  179  U.  S.  100;  Hansen  v.  Harrold, 
[1894]  1  Q.  B.  612;  Williams  v.  Cantlin,  [1901]  A.  C.  469.] 

In  the  present  case  there  was  no  charterparty ;  and  I  find 
there  was  no  stipulation  by  plaintiffs  to  load  or  unload  the 
barge  within  a  certain  time — called  lay  days.  Consequently 
there  was  no  provision  made  for  demurrage  days.  .  .  . 
Nielsen  v.  Wait,  16  Q.  B.  D.  70.     .     .     . 

Defendant  is  entitled  to  damages  for  the  imreasonable 
detention  of  the  barge  in  loading  during  the  third  trip, 
which  I  assess  at  $40. 

There  will  be  judgment  for  plaintiffs  for  the  return  to 
them  of  the  125  cords  of  tanbark  .  .  .  and  $5  dam- 
ages for  the  detention  thereof,  and  also  for  the  $40.46  paid 
to  the  sheriff. 

And  there  will  be  judgment  for  defendant  for  $52,  being 
the  freight  on  the  third  cargo,  .  .  .  and  for  $22.27, 
balance  for  freight  on  the  first  and  second  cargoes,  and  for 
$40  damages  for  detention. 

Defendant  must  pay  the  costs  of  the  action. 

Plaintiffs^  damages  and  costs  to  be  set  off  against  the 
sums  as  above  stated  payable  to  defendant  for  freight  and 
damages,  and  execution  to  issue  for  the  balance  found  due 
to  either  party. 


McKAY  V.  TORONTO  R.  W.  CO.  893 

Meredith,  C.J.  May  3rd,  1907. 

OHAMBEBS. 

McKAY  V.  TORONTO  R.  W.  CO. 

Pleading  —  Statement  of  Claim  —  Amsndmeni  —  Abandon- 
ment of  Part  of  Claim  after  Trial — New  Trial  Directed — 
Reduction  of  Amount  so  as  to  Prevent  Appeal  to  Privy 
Council  —  Workmen's  Compensation  Act  —  Allegations  of 
Facts  Proved  at  Trial — Terms  of  Amendment — Costs — 
Leave  to  Plead  Statute  of  Limitations, 

Appeal  by  defendants  from  order  of  Master  in  Cham- 
bers, ante  832,  allowing  amendment  of  statement  of  claim. 

A.  B.  Morine,  for  defendants. 
T.  P.  Gait,  for  plaintiff. 

Meredith,  C.J.,  dismissed  the  appeal  with  costs,  add- 
ing, however,  to  the  order  a  term  that  defendants  should  be 
allowed  to  plead  the  Statute  of  Limitations. 


Riddell,  J.  May  3rd,  1907. 

trial. 

MILLS  V.  SMALL. 

Building  Contract — Provisions  of — Construction — Architect — 
Remuneration — Extra  Work— Payment  for,  outride  Con- 
tract— Increase  in  Cost — KnowUdge  and  Acquiescence  of 
Owner — Amount  Due — Interest — Costs. 

Action  to  recover  moneys  due  tor  work  done  for  defen- 
dant upon  a  theatre  in  Hamilton. 

Some  of  the  facts  are  stated  in  a  report  of  a  previous 
judgment,  ante  421. 

A.  Bicknell,  Hamilton,  for  plaintiffs. 

J.  L.  Counsell,  Hamilton,  for  defendant. 

Riddell,  J. : — The  defendant  is  the  owner  of  a  theatre 
in  Hamilton.     On  15th  May,  1905,  he  entered  into  a  con- 
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tract  with  the  Fuller  Claflin  Theatre  Building  Company  of 
New  York,  in  the  contract  called  '^  the  bnilder."  This  con- 
tract is  very  inartistically  drawn,  and  seems  to  adopt  the 
form  of  contract  in  use  when  "  the  builder ''  is  a  builder  in 
reality.  The  contract  provides  in  article  I.  that  the  builder 
shall  and  will  provide  all  the  working  drawings  and  speci- 
fications of  every  nature  necessary  for  the  execution  of  the 
work  indicated  by  the  preliminary  drawings  which  have 
been  prepared  and  which  become  a  part  of  the  contract. 
Article  II.  provides  that  the  builder  will  secure  proposals 
from  contractors,  who  will  furnish  all  the  material  and  per- 
form all  the  work  indicated  in  the  drawings  under  the  super- 
vision of  the  builder,  the  aggregate  amount  of  which  pro- 
posals shall  not  exceed  $22,500.  By  article  III.  the  builder 
is  to  supervise  the  furnishing  of  materials  and  performance 
of  the  work,  and  enforce  upon  the  contractors  a  strict  com- 
pliance with  the  terms  of  all  contracts  that  may  be  entered 
into.  Article  IV.  is  not  import ajit  to  be  considered  here. 
Article  V.  provides  that  no  alteration  shall  be  made  in  any 
contractor's  work  except  upon  the  written  order  of  the 
c^vner,  the  amount  to  be  paid  by  the  owner  or  allowed  hy 
the  contractor  by  virtue  of  such  alteration  to  be  agreed  upon 
by  the  owner  and  contractor — and  if  they  cannot  agree,  then 
an  arbitration.  Great  stress  is  laid  upon  this  article  by  the 
defendant.  It  is  proper,  then,  to  say  at  once  that  this 
article  does  not  purport  to  determine  the  amount,  if  any, 
to  be  deducted  from  or  added  to  the  remuneration  of  the 
builder  in  case  of  any  change;  and  it  is  obvious  that  this 
article  is  simply  intended  to  protect  the  owner  against  claims 
of  contractors  as  in  the  ordinary  case  of  building  contracts— 
though  how  this  is  to  be  accomplished  without  making  the 
contractors  parties  to  the  contract  does  not  appear.  Articles 
YI.  and  VII.  contain  provisions  as  to  the  conduct  of  eon- 
tractors,  and  as  to  the  course  which  may  be  taken  by.  the 
builder  in  case  of  default  by  the  contractor.  Article  IX.  is 
not  of  importance.  Article  X.  is  as  follows :  "  It  is  hereby 
mutually  agreed  between  the  parties  hereto  that  the  sum  to 
be  paid  by  the  ow^ner  to  the  builder  for  the  work  to  be  per- 
formed under  this  contract  shall  be  $2,500,  said  amount  to 
be  the  builders  full  profit,  commission,  and  compensation  for 
the  performance  of  said  work.  The  builder  hereby  guaran- 
tees and  covenants  to  keep  the  total  expenses  of  the  contrac- 
tors' work  referred  to  in  article  II.  within  $22,500.  .  .  •'' 
Then  there  are  further  provisions,  some  as  to  the  contrac- 
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tors,  some  as  to  the  builder,  but  none,  I  think,  important 
to  be  considered  here. 

It  will  be  seen  that  ^"  the  builder '"  was  really  the  archi- 
tects, and  that  they  were  to  procure  proposals  for  the  owner 
from  contractors. 

This  contract  was  signed  in  the  office  at  Toronto  of  the 
defendant,  and  at  the  time  the  defendant  informed  the  re- 
presentative of  "  the  builder/'  Mr.  Fuller  Claflin,  that  Mr. 
Louden,  his  (Mr.  Small's)  manager  at  Hamilton,  was  au- 
thorized by  him  (Mr.  Small)  to  represent  him  in  any  matter 
which  might  lx»  necessary  to  discuss,  and  that  Fuller  Claf- 
lin and  his  superintendent  Shuttleworth  were  to  be  guided 
by  ^Ir.  Tjouden,  and  that  anything  Mr.  Louden  said  was  to 
be  done  or  not  to  be  done  would  be  authorized  by  him 
(Mr.  Small). 

Fuller  Claflin  wa*s  the  most  active  member  of  "  the 
builder  "  company,  and  he  procured  and  furnished  to  the 
defendant  a  number  of  proposals  from  contractors,  amongst 
them  those  of  Roeser  &  Sunmer  Company  for  electric  fit- 
tings, and  of  Frank  lligbetti  for  painting.  Both  these  were 
submitted  by  Claflin  to  the  defendant,  and,  after  approval 
by  him,  were  accepted  by  Claflin  acting  for  him.  The  i)ro- 
posal  of  Roeser  &  Sumner  Company  was  also  discussed  be- 
tween the  defendant  and  one  Corstorphine,  a  member  of  the 
company,  and  the  defendant  appeared  to  be  satisfied  with 
it.  There  can  be  no  doubt  that  the  contracts  were  in  reality 
and  in  law  the  contracts  of  the  defendant. 

The  Roeser  &  Sumner  Company  sent  their  goods  by 
express  addressed  to  the  Fuller  Claflin  Company,  but,  re- 
ceiving a  communication  from  the  defendant  asking  tliem  to 
change  the  bill  of  lading  to  the  defendant  to  enable  him 
to  get  the  goods  from  the  customs,  they  did  so. 

Rigbetti  substantially  performed  the  work  he  was  called 
upon  by  his  contract  to  perform.  It  is  true  that  the  de- 
fendant and  his  manager  were  not,  or  said  they  were  not, 
satisfied  with  what  Rigbetti  did,  but  the  architect  was  and 
is,  and  I  believe  Rigbetti  when  he  says  he  did  practically 
perform  his  contract.  A  number  of  objections  were  at  the 
trial  taken  to  what  he  had  done.  It  was  contended,  for 
examyj^le,  that  where  the  contract  provides  "  mouldings 
painted  in  ivor>'  and  touched  with  gold,"  while  admittedly 
not  '*  ivory  ^'  but  "  ivory-col oiired  paint  '*  was  meant,  still 
"gold  '*  meant  "gold  leaf,''  and  not  "gold-f»o]oured  paint." 
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1  lie  eviuence  oi  xiigoeiii  ana  ouiinp  conviiicea  me  luai  sucu 
is  not  the  reasonable  interpretation  of  this  contract. 

When  the  work  was  begun,  it  was  intended  that  the 
building  should  not  quite  cover  all  the  land  of  the  defen- 
dant, but  that  a  small  triangular  portion  of  land  should  be 
left.  After  the  work  was  begun.  Louden  noticed  that  this 
small  piece  was  being  left,  and  at  once  telegraphed  Claflin: 
"  Six  feet  land  north-east  corner  of  stage  not  being  oe^ 
cupied  in  building  place.  Would  like  entire  ground  used. 
Can  I  instruct  builders  to  take  this  in.  Answer.'"  He  also 
telegraphed  Shuttleworth,  who  was  in  Peterborough,  and 
wrote  to  Claflin  the  same  day  saying  that  he  had  telephoned 
the  defendant,  who  had  said  to  take  in  all  the  available 
ground.  I  find  as  a  fact  that  he  did  receive  such  instruc- 
tions from  the  defendant,  and  was  authorized  to  writ€  and 
telegraph  as  he  did;  the  defendant  denies  this.  The 
change  was  accordingly  made,  involving  a  large  increase 
in  the  cost  of  the  building.  There  were  also  a  number  of 
alterations  in  the  plans  and  working  drawings  made  in  the 
course  of  construction,  to  the  knowledge  and  with  the  ap- 
proval of  Louden,  and  in  some  »cases  the  defendant  himself 
— the  building  costing  ultimately  $34,000  instead  of  $22,- 
500,  an  increase  of  $11,500  over  the  estimate.  "The 
builder"  claimed  a  commission  of  10  per  cent,  upon  the 
amount  of  cost  over  and  above  the  originally  contemplated 
cost.  Considering  that  the  whole  cost  was  $35,000,  they 
claimed  a  commission  of  10  per  cent,  on  $12,500,  i.e., 
$1,250.  They  also  asserted  that  of  the  sum  originally  fixed 
of  $2,500,  the  sum  of  $750  was  still  unpaid. 

Eoeser  &  Sumner  Company  claimed  $218.50  and  Big- 
betti  a  balance  of  $400  of  his  contract  price,  $1,000.  The 
plaintiff  Mills  claimed  also  a  small  sum  due  him  by  the  de- 
fendant, amounting  to  $28.50.  The  Fuller  Claflin  Com- 
pany, the  Eoeser  &  Sumner  Company,  and  Rigbetti  assigned 
their  claim  to  the  plaintiff  Mills,  and  the  matter  came  on 
for  trial  before  me  without  a  jury  at  Hamilton  on  6th 
March,  1907.  After  the  evidence  of  Mills  had  been  taken, 
it  seemed  to  me,  for  reasons  appearing  in  the  report,  9  0. 
W.  E.  421,  that  the  action  co\ild  not  proceed  as  to  the 
claims  other  than  that  for  the  work  done  by  Mills  himself, 
but  I  allowed  an  amendment  to  be  made  adding  the  Fuller 
Claflin  Company,  the  Eoeser  &  Sumner  Company,  and  Rig- 
betti as  parties  plaintiffs.     This  was  done. 


MILLti  V.  SMALL,  897 

An  order  was  made  by  the  local  Judge  against  those  &u 
added,  directing  them  to  give  security  for  costs.  Upon  ap- 
peal to  me  at  Hamilton,  I  set  aside  this  order,  and^l  now 
direct  that  the  costs  of  the  motion  and  appeal  be  to  the 
defendants  in  any  event. 

The  case  came  on  for  trial  upon  the  new  record  before 
me  at  Hamilton,  on  30th  April,  1907,  when  certain  evi- 
dence was  given.  The  narrative  set  out  above  I  find  to  be 
the  fact,  as  well  as  what  follows,  and,  so  far  as  the  evidence 
adduced  is  not  consistent  therewith,  I  decline  to  believe  it. 

The  increase  in  cost  was  occasioned  by  changes,  all  of 
them  to  the  knowledge  and  with  the  acquiescence  and  at 
the  request  of  Louden,  and  'most  of  them  also  of  the  de- 
fendant himself  —  in  this  latter  category  appearing  the 
change  whereby  all  his  land  became  covered.  These  changes 
did  not  require  to  be  ordered  in  writing,  as  article  V.  does 
not  refer  to  changes  which  are  agreed  upon  between  owner 
and  architect,  but  it  is  intended  to  govern  the  relations  be- 
tween owner  and  contractors.  Of  course  the  Court  must  give 
full  effect  to  such  a  provision,  if  applicable,  but  nothing  more 
than  its  full  and  legitimate  effect  will  be  given  to  it — ^the 
Court  will  not  extend  its  application.  I  think  that  the  extra 
work  cannot  be  said  to  have  been  done  under  the  contract, 
but  entirely  outside  the  contract,  as  was  the  case  in  Domin- 
ion Paving,  &c.,  Co.  v.  City  of  Toronto,  ante  38,  and  if  it 
were  necessary  to  have  a  writing  from  the  owner,  so  far  at 
least  as  the  change  occasioned  by  taking  in  the  6  ^eet  is 
concerned,  the  telegrams  and  letter  of  Louden,  the  agent, 
are  sufficient.  I  do  not  think,  however,  that  that  alone 
would  entitle  the  architect  to  an  increased  remuneration  if 
it  could  be  considered  that  the  architect  was  bound  to  do 
all  that  might  ultimately  be  found  necessary  to  complete  the 
theatre  for  the  remuneration  stated  in  the  contract.  The 
remuneration  of  $2,500  is  not  on  a  percentage  basis,  but  is 
^*  for  the  work  to  be  performed  by  the  builder  under  this 
contract.^'  And  an  attentive  reading  will,  I  think,  shew 
that  the  parties  carefully  provided  throughout  that  the  con- 
tract should  cover  only  "  the  work  indicated  by  the  pre- 
liminars'  drawings  and  descriptive  specifications."  It  does 
not  very  clearly  appear  in  the  evidence  what  extra  work  was 
needed  on  the  part  of  "the  builder.''  From  the  best 
judgment  I  can  form  on  the  somewhat  fragmentary  evi- 
dence, I  think  there  was  considerable  extra  work.  The 
builder  should  be  entitled  to  a  reasonable  sum  for  such  ser- 
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vices  rendered  by  them  quite  outside  of  the  contract,  and 
I  allow  the  sum  of  $500  for  such  extra  services.  If  either 
party  be  dissatisfied  with  the  amount  awarded,  he  may  have 
a  reference  to  the  Master  at  Hamilton,  at  his  peril  as  to 
costs — the  Master  on  such  a  reference  to  find  the  amount 
of  extra  work  occasioned  by  changes  of  which  the  defendant 
or  Louden  was  cognizant,  and  either  expressly  or  by  impli- 
cation approved,  and  what  reasonable  sum  should  be  al- 
lowed for  such  extra  work. 

As  to  the  amount  unpaid  of  the  $2,500,  it-  appears  thai 
all  was  paid  in  reality  except  $50,  but  that  $100  was  paid 
to  one  Okel,  and  $400  to  Shuttleworth,  under  the  follow- 
ing circumstances.  Rigbetti,  having  performed  part  of  his 
contract,  asked  for  some  money;  Louden  refused  to  pay 
him,  but  said  he  would  pay  $400  to  Shuttleworth,  and  Shut- 
tleworth might,  if  he  pleased,  pay  it  to  Rigbetti.  This  was 
done.  The  contention  now  of  the .  defendant  is  that  Rig- 
betti had  no  contract  with  him,  and  that  this  sum  was  a 
payment  to  Claflin.  I  hold  that  the  contract  of  Rigbetti  was 
with  the  defendant,  and  that  he  should  have  paid  Rigbetti. 
With  the  knowledge  and  consent  of  the  defendant's  agent, 
Claflin's  agent  paid  Rigbetti  $400,  which  the  defendant  him- 
self should  have  paid.  The  defendant  has  been  credited 
with  this  sum  by  Rigbetti,  and  now  the  Claflin  Company 
are  entitled  to  be  repaid  thus  sum  as  money  paid,  or  Rig- 
betti must  repay  the  $400  to  Claflin,  and  be  paid  $i,OffO 
by  the  defendant.  As  regards  the  $100  payment  to  Okel, 
this  was  approved  by  Claflin's  agent.  The  Claflin  Company 
then  are  entitled  to  receive  from  the  plaintiff: — 

On  account  of  contrax^t  (balance) $  50  00 

For  money  paid  Rigbetti 400  00 

For  extra  work  500  00 


$950  00 


Rigbetti  is  entitled  to  receive  the  balance  of  $1,000,  less 
$400  paid.=  $600. 

The  Roeser  &  Sumner  Company  are  entitled  to  re- 
ceive the  sum  of  $218.50. 

Mills  the  sum  of   28  52 

Paid  into  Court  and  a  further  sum  agreed  upon 1^  "^^ 

In  all    45  28 
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Each  is  entitled  to  interest  at  5  per  cent,  from  the  day 
of  the  teste  of  the  writ. 

The  plaintiffs  are  entitled  to  the  general  costs  of  the  ac- 
tion; as  to  the  costs  of  6th  March,  1907,  the  j)laintiffs  will 
pay  those  to  the  defendant  except  the  witness  fees,  if  any, 
of  the  plaintiff  Mills — these  to  be  set  off  against  the  costs  to 
which  the  plaintiffs  are  entitled.  No  costs  of  the  amend- 
ment or  the  new  record. 

If  either  party  elects  to  take  the  reference  to  the  Master 
referred  to,  he  must  declare  his  election  within  10  days  from 
this  day — until  which  time  all  proceedings  are  stayed. 


May  3rd,  1907. 

DIVISIONAL  COURT. 

Re  KEMP,  JOHNSON  v.  ANCIEXT  ORDER  OF  FXlTEl) 
WORKMEN. 

Life  Tnsurnnre — Benefit  Certificate — Designation  in  Favour 
of  Wife  and  Children — Preferred  Beneficiaries — Chwnfje  by 
Assured — Designation  in  Favour  of  one  of  same  Class  who 
is  also  a  Creditor  —  Intention  to  Exonerate  Estate  from 
Debt — Invalidity  of  Appointment — Trust — Sinister  Exer- 
cise of  Power. 

Appeal  by  the  administrator  of  the  estate  of  the  widow 
of  Charles  B.  Kemp,  and  by  the  children  of  Charles  B. 
Kemp  other  than  Corinne  Johnson,  from  an  order  of  Pal- 
CONBRIDGE,  C.J.,  declaring  Corinne  Johnson  entitled  to  the 
moneys  in  Court,  being  the  proceeds  of  a  beneficiary  certi- 
ficate for  $2,000  issued  by  the  Ancient  Order  of  United 
Workmen  to  Charles  B.  Kemp. 

The  original  certificate,  bearing  date  6th  August,  1881, 
declared  that  Charles  B.  Kemp  was  "entitled  to  all  rights 
and  privileges  of  membership  in  the  Ancient  Order  of 
United  Workmen,  and  to  participate  in  the  beneficiary 
fund  to  the  amount  of  $2,000,  which  sum  shall  at  his  death 
be  paid  to  his  wife  and  children.^'  It  also  declared  that 
"  this  certificate  is  issued  upon  the  express  condition  that 
said  Charles  B.  Kemp  shall  in  every  particular,  while  a 
member  of  said  Order,  comply  with  all  the  laws,  rules,  and 
requirements  thereof.*^ 
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member  desired  and  was  entitled  to  change  his  beneficiary, 
he  might  do  so  by  filling  out  the  blank  form  on  the  back  of 
his  certificate  authorizing  the  change,  and  othen*"ise  comply- 
ing with  certain  formalities;  and  under  this  provision 
Charles  B.  Kemp  did  on  13th  February,  1901,  fill  up  this 
blank,  making  it  read  as  follows:  "I,  Charles  B.  Kemp,  to 
whom  the  within  certificate  was  issued,  do  hereby  revoke  my 
former  direction  as  to  the  payment  of  the  beneficiary  fund 
due  at  my  death,  and  now  authorize  and  direct  such  pay- 
ment to  be  made  to  Mrs.  Johnson,  bearing  relationship  to 
myself  of  daughter/' 

On  6th  March,  1901,  a  new  certificate  was  issued  where- 
in Mrs.  Corinne  Johnson  was  made  the  beneficiary,  and  un- 
der this  she  claimed  the  whole  fund  of  $2,000. 

It  appeared  that  in  1889  Charles  B.  Kemp  became  in- 
debted to  his  daughter  Corinne  Johnson  in  the  sum  of 
$3,000,  the  whole  or  nearly  the  whole  of  which  remained 
unpaid  up  to  the  time  of  his  death;  that  shortly  before  the 
change  she  had  discussed  with  her  father  the  matter  of  such 
indebtedness;  that  on  13th  February,  1901,  he  directed  the^ 
certificate  to  be  changeil;  that  the  change  was  completed 
on  6th  March,  1901;  and  that  on  20th  March,  1901,  he 
informed  her  of  the  change  and  delivered  to  her  the  certi- 
ficate, and  also  an  instrument  executed  by  him,  dated  20th 
March,  1901,  stating  that,  in  consideration  of  his  indebted- 
ness to  her  and  of  her  acceptance  from  him,  in  satisfaction 
of  such  indebtedness,  and  releasing  him  from  the  same,  of 
the  beneficiary  certificate  for  $2,000  in  her  favour,  he  pro- 
mised and  agreed  to  pay  all  dues  in  respect  thereof  and  to 
do  all  other  acts  necessary  to  keep  the  certificate  valid  till 
bis  decease,  to  the  end  that  she  should  receive  the  full  bene- 
fit of  the  certificate  and  of  the  moneys  secured  thereby. 

Corinne  Johnson  did  not  ask  for  the  change;  it  was  made 
without  her  knowledge;  and  she  first  learned  of  it  on  20th 
March,  when  her  father  executed  and  delivered  to  her  the 
instrument  of  that  date,  which  she  then  accepted  from  him 
together  with  the  beneficiary  certificate,  both  of  which  docu- 
ments she  retained  in  her  custody  until  her  father's  death. 

The  appeal  was  heard  by  Mulock,  C.J.,  Anglin,  J., 
Magee,  J. 

T.  Hi  slop,  for  the  appellants. 

F.  W.  Carey,  for  Corinne  Johnson. 
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MuLOCK,  C.J.  (after  setting  out  the  facts  as  above): — 
Cotinne  Johnson  having  raised  no  objection  \o  the  tenna 
set  forth  in  the  instrument  of  20th  March,  but,  on  the  con- 
trary, having  accepted  it  from  her  father  after  its  execution 
by  him  in  her  presence  for  delivery  to  her,  the  only  infer- 
ence of  which  her  conduct  is  susceptible  is  that  she  gave 
her  father  to  understand  that  she  agreed  to  its  terms,  one 
of  which  was  that  she  accepted  from  him  the  beneficiary 
certificate  in  satisfaction  of  his  indebtedness  to  her.  Thus 
she  was  a  party  to  the  arrangement  whereby  the  appoint- 
ment of  the  fund  in  question  should  relieve  him  and  his 
estate  from  her  claim.  This  fund,  by  sub-sec.  1  of  sec.  159 
of  the  Ontario  Insurance  Act,  is  a  trust  fund  in  favour  of 
the  preferred  beneficiaries,  and  that  sub-section  declares 
that  "  so  long  as  any  object  of  the  trust  remains,  the  money 
payable  under  the  contract  shall  not  be  subject  to  the  con- 
trol of  the  assured  or  of  his  or  her  creditors,  or  form  part 
of  his  or  her  estate,  when  the  sum  secured  by  the  contract 
becomes  payable/'  Sub-section  1  of  sec.  160  empowers  the 
assured  to  vary  the  apportionment  of  the  fund  amongst  the 
preferred  beneficiaries,  and  sub-sec.  2  expressly  restricts 
such  apportionment  to  one  or  more  of  the  persons  included 
in  the  class  of  preferred  beneficiaries,  and  the  proviso  to 
sub-sec.  2  declares  "  that  the  assured  shall  not,  by  virtue  of 
the  preceding  sub-section,  be  authorized  to  divert  the  said 
moneys  or  benefits  from  all  the  said  class  to  a  person  not  of 
the  said  class  or  to  the  assured  himself  or  to  his  estate.^' 

The  original  certificate  declared  that  the  fund  should  be 
for  the  benefit  of  the  wife  and  children,  and  it  therefore 
became  a  trust  fund  in  favour  of  them,  or  some  or  one  of 
them,  80  long  as  any  of  them  remained.  It  was  not  com- 
petent for  the  assured  to  divert  the  fund  for  the  benefit  of 
any  object  not  within  the  class  of  preferred  beneficiaries,  yet 
that  is,  in  substance,  what  he  sought  to  accomplish;  for, 
whilst  nominally  the  appointment  was  to  his  daughter,  one 
of  the  class,  in  reality  it  was  for  his  own  benefit.  The 
transaction  in  its  real  nature  being  a  payment  of  a  debt  of 
the  assured,  it  comes  within  the  prohibition  of  sub-sec.  1 
of  see.  169. 

In  view  of  the  arrangement  under  which  Corinne  Johnson 
accepted  the  beneficiary  certificate,  she  could  not  take  the 
benefit  of  it  and  also  collect  her  claim  from  her  father's 
estate.     This  fund  (if  the  apportionment  is  valid),  in  re- 
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lieving  the  estate  of  the  debt,  would  in  fact  form  part  of 
the  father's  estate,  \^4iich  the  statute  forbids. 

In  enacting  the  sub-sections  in  question,  the  legislature 
clearly  intended  to  secure  the  fund  for  the  benefit  of  the 
preferred  beneficiaries,  some  or  one  of  them,  and  that  it 
should  not  be  lawful  for  the  assured  by  any  method  to  ae- 
feat  that  object.  If  the  present  indirect  method  were  to 
be  upheld,  then  the  safeguards  which  the  legislature  in- 
tended to  throw  around  policies  for  the  benefit  of  wives  and 
children,  a^  against  creditors  of  the  assured,  would  be  gone, 
and  in  every  case  there  would  be  a  possibility  of  pressure 
from  creditors  on  the  assured,  and  of  his  influence  on  some 
one  of  the  beneficiaries,  whereby  the  preferred  beneficiaries 
would  lose  the  benefit  of  the  insurance  money. 

For  these  reasons  I  am  of  opinion  that  the  arrangement 
with  Corinne  Johnson  whereby  she  accepted  the  beneficiary 
certificate  in  satisfaction  of  her  claim  against  the  assured 
was  contrary  to  the  statute,  and  that  therefore  the  appoint- 
ment to  her  was  n\ill  and  void. 

Further,  I  am  of  opinion  that  apart  from  the  statute  the 
appointment  to  Corinne  Johnson  is  void.  The  statute  gives 
a  father  the  power  of  appointment  over  the  fund  in  ques- 
tion, but  he  is  not  beneficially  interested  in  it,  and  is 
bound  to  exercise  the  power  of  appointment  according  to 
the  well  settled  principles  applicable  to  the  exercise  of  pow- 
ers by  donees  thereof. 

An  appointor  when  exercising  the  power  must  act  \vt 
perfect  good  faith,  with  the  honest  desire  only  of  promoting 
the  real  object  of  the  power  and  nothing  beyond  it.    .    .    . 

[Reference  to  Portland  (Duke  of)  v.  Topham,  11  H.  L. 
C.  32;  Palmer  v.  Wheeler, -2  B.  &  B.  29;  Reid  v.  Reid,  25 
Beav.  469;  In  re  Marsden's  Trusts,  4  Drew.  594;  Wellesley 
V.  Morington,  2  K.  &  J.  143.] 

In  the  present  case  I  think  that  the  proper  conclusion 
from  the  facts  is,  that  Corinne  Johnson  having  called  her 
father^s  attention  to  his  indebtedness  to  her,  he  changed  the 
beneficiary  certificate  in  her  favour,  in  order  thereby  to 
relieve  his  estate,  and  he  made  this  intention  clear  by  the 
document  of  20th  March;  that  having  this  ulterior  object  in 
view  at  the  time  of  exercising  the  power,  he  did  not  exer- 
cise it  for  the  real  and  only  purpose  of  carrying  out  the 
object  of  the  power,  but  in  order  to  accomplish  some  ulter- 
ior purpose.  Therefore,  the  appointment  to  Corinne  John- 
son is  null  and  void,  and  the  rights  of  the  parties  entitled 
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to  share  in  the  fund  niut>t  be  determined  in  accordance  with 
the  t^'rniH  of  the  beneficiary  certificate  of  Gtli  August,  1881. 

For  these  reasons,  I  think  this  appeal  should  be  allowed, 
but  without  costs. 

The  fund  being  in  Court,  an  order  should  go  for  its  dis- 
tribution among  the  parties  entitled.  The  consideration 
for  which  Corinne  Johnson  agreed  to  release  her  claim 
against  her  father's  estate  having  failed,  her  agreement  to 
relea>e  also  fails,  and  the  order  should  contain  a  clause  re- 
lieving her  from  the  agreement  to  release. 

Anglin,  J.,  gave  reasons  in  writing  for  the  same  conclu- 
Bion. 

Magee,  J.,  also  concurred. 


Cartwright,  Master.  May  4:Th,  1907. 

CHAMBERS. 

DE  LFCA  v.  MEAD-MORRISOX  MAXUFACTURIXCt  CO. 

Writ  of  Summons — Service  out  of  Jurisdiction  of  Writ  for 
Service  in  Ontario — Setting  aside — Costs, 

Motion  bv  defendants  to  set  aside  service  upon  them  of 
the  writ  of  summons,  the  order  authorizing  service,  and  all 
other  proceedings. 

T.  L.  Monahan,  for  defendants. 
C.  A.  Ma«5s,  for  plaintiff. 

The  Master: — The  defendants  are  a  foreign  corpora- 
tion, in  whose  service  it  is  said  that  one  Joseph  Bazai  was 
killed  through  the  negligence  of  defendants'  servants. 
Plaintiff  is  the  administrator  of  the  estate  of  the  deceased. 
A  writ  of  summons  was  issued,  on  12th  December  last  for 
service  in  Ontario,  at  which  time  it  could  have  been  served 
on  defendants'  president,  who  was  then  in  Port  Arthur. 
Xegotiations,  however,  took  place  looking  to  a  settlement, 
and  the  writ  was  not  served.  When  the  negotiations  fell 
through,  there  was  no  representative  in  Ontario  on  whom 
service  could  be  made.     Thereupon  phnntiff  on  Sfith  ^larch 
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writ  already  issued,  together  with  statement  of  claim,  on 
defendants  at  Chicago. 

No  concurrent  writ  for  service  out  of  the  jurisdiction  was 
issued,  and  therefore  this  was  a  nullity,  as  shewn  in  Pig- 
gott  V.  French,  8  0.  W.  R.  679,  783.  As  was  pointed  out  by 
Anglin,  J.,  at  p.  784,  there  could  not  have  been  any  waiver 
other  than  by  appearance.  It  would  therefore  seem  that 
Rule  358  has  no  application. 

The  order  for  service  and  all  proceedings  taken  there- 
under must  be  set  aside,  but,  in  the  circumstances,  without 
costs. 

Plaintiff  still  has  a  reasonable  time  to  proceed  regularly 
and  get  to  trial  at  the  assizes  beginning  on  17th  June.  The 
local  Judge  would  probably  feel  no  difficulty  in  limiting  the 
time  for  appearance  and  delivery  of  the  statement  of  de- 
fence to  the  minimum  period  of  18  days,  as  the  whole  facts 
have  already  been  brought  to  the  knowledge  of  defendant*? 
and  of  their  solicitors. 

If  defendants  prefer  to  allow  the  service  to  stand,  and  so 
elect  within  4  days,  and  will  undertake  to  appear  and  de- 
fend not  later  than  25th  May,  then  I  will  make  such  an 
order  with  costs  to  them  in  any  event. 


THE 

ONTARIO    WEEKLY    REPORTER 

(To  AND  INOLUDINQ  MAY  llTN,  1907). 

Vol.  IX.  TORONTO,  MAY  i6,  1907.  No.  18 

Britton,  J.  May  6th,  1907. 

TRIAL. 

DODDS  V.  CONSUMERS  GAS  CO. 

MILLS  V.  CONSUMERS  GAS  CO. 

HEARD  V.  CONSUMERS  GAS  CO. 

WEBSTER  V.  CONSUMERS  GAS  CO. 

Master  an-d  Servant — Injury  to  Servant — Negligence  of  Master 
— Dangerous  Work — Findings  of  Jury — Liability  at  Com- 
mon Law — Workmen's  Compensation  Act.  . 

Actionfi  for  damages  for  injuries  sustained  by  plaintiffs 
while  in  the  employment  of  defendants,  owing  to  the  neg- 
ligence of  defendants  as  alleged. 

R.  U.  MePherson,  for  plaintiff. 

E.  P.  B.  Johnston,  K.C.,  and  R.  H.  Greer,  for  defendants. 

Britton,  J. : — The  plaintiffs  in  these  actions  were  work- 
men in  the  employ  of  the  defendants  at  their  gas  works  in 
Toronto.  The  defendants  use  w^hat  is  called  the  '^  oxide  '* 
method  of  purifying  the  gas  manufactured,  by  them.  This 
requires  the  use  of  large  purifying  tanks,  through  which  the 
gas  entering  at  the  bottom  forces  its  way,  or  is  forced  up- 
ward through  certain  trays  until  it  reaches  the  top  or  lid,  and 
then  passes  down  through  an  exit  tube  and  out  in  the  next 
purifier,  or  to  be  further  dealt  with.  This  "oxide  method^^  is 
based  upon  "  the  property  of  the  hydrated  oxide  of  iron  to 
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decompose  sulphuretted  hydrogen,  a  portion  of  the  sulphur 
forming  a  sulphide  with  the  iron." 

When  a  sufficient  quantity  of  gas  has  passed  through 
this  mixture  in  the  tank,  the  tank  is  opened — either  for  the 
purpose  of  exposing  the  mixture  to  the  air,  so  as  to  fit  it  for 
additional  work,  or  for  removing  the  mixture,  and  putting 
in  a  fresh  supply. 

On  8th  September,  1906,  the  plaintiffs  with  other  work- 
men, and  all  under  the  direction  of  a  Mr.  Wright,  were  at 
work  in  and  about  the  lifting  of  the  large  cover  of  one  of 
these  purifying  tanks.  When  the  cover  or  lid  was  raised 
3  or  4  inches,  the  contents  of  the  tank  took  fire,  flame 
burst  out,  enveloping  the  plaintiffs  and  other  workmen,  and 
the  plaintiffs  were  all  seriously  injured. 

The  four  actions  were,  pursuant  to  an  order,  tried  to- 
gether. Questions  which  I  thought  covered  the  whole  mat- 
ter were  submitted  to  the  jury,  and  these  were  answered. 
Damages  were  assessed  in  favour  of  Dodds  for  $3,000. 
Mills  for  $750,  Heard  for  $500,  and  Webster  for  $2,000. 

There  was  evidence  which  could  not  properly  be  viih- 
drawn  from  the  jury,  and  upon  which  the  jury  could  find  ai 
they  have  done.  Then,  do  the  facts,  as  found  by  the  jury, 
establish  liability  (a)  at  common  law,  or  (b)  under  the 
Workmen's  Compensation  for  Injuries  Act? 

After  the  verdict  and  upon  the  motion  for  judgment  a 
great  many  cases  were  cited  by  counsel  for  defendants 
which  are  applicable  only  upon  the  argument  that  the  ver- 
dict is  against  the  evidence  and  the  weight  of  evidence. 
With  that  question  1  have  now  no  power  to  deal.  My  pres- 
ent consideration  is  as  to  whether  or  not  there  was  any  evi- 
dence to  go  to  the  jury  upon  the  questions  submitted,  and 
do  the  answers  to  these  questions  shew  any,  and,  if  any, 
what  liability? 

As  1  have  said,  there  was,  in  my  opinion,  evidence  proper 
to  submit  and  with  which  the  jury  could  deal. 

As  to  common  law  liability,  if  no  other  case  cited  than 
Traplin  v.  Canada  Woollen  Mills,  35  S.  C.  R.  424,  I  would 
be  bound  by  that  case,  and  upon  the  answers  given  in  the?e 
ea.ses,  to  direct  judgment  for  the  plaintiffs.  If  tliese  case? 
go  further,  the  whole  matter  can  be  threshed  out  upon  the 
defendants'  motion.  The  Traplin  case  perhaps  as  fully  a^ 
any  other  deals  with  and  points  out  the  distinction  between 
the  employor^s  liability  to  his  servant  for  injuries  occasioned 
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by  carelessness  of  a  fellow  workman,  and  the  liability  arising 
out  of  the  employer's  duty  to  provide  and  maintain  suit- 
able, proper,  and  reasonably  safe  machinery  and  appliances 
for  carrying  on  his  business.  Many  cases  are  there  cited 
and  considered. 

The  tank,  with  its  contents,  was  dangerous.  The  danger 
of  explosion  or  of  fire  coming  from  it  was  something  the 
defendants  ought  to  have  known,  and  some  means  should 
have  been  adopted  for  the  protection  of  the  men,  who  were 
ignorant  of  the  danger.  The  system  was  not  a  safe  system. 
It  is  stated  in  Smith  v.  Baker,  [1891]  A.  C.  339,  "that  a 
negligent  system,  or  a  negligent  mode  of  using  perfectly 
sound  machines,  may  make  the  employer  liable  quite  apart 
from  any  of  the  provisions  of  the  Employers  Liability  Act.'' 

This  was  a  dangerous  plant.  Its  danger  was  not  known 
to  the  plaintiffs — perhaps  the  danger  was  not  wholly  known 
or  realized  by  the  overseer,  Wright,  who,  as  was  admitted 
by  the  defendants,  had  charge  of  the  work  of  lifting  the 
cover  or  lid;  but  it  was  known  to  be  dangerous;  the  work 
\^as  a  work  of  great  hazard,  and  it  was  the  duty  of  defen- 
dants, a  duty  owed  to  their  workmen,  to  see  to  what  extent 
an  explosion  or  fire  could  be  prevented,  and  in  case  either 
happened  to  provide  protection  to  the  men  from  injury  as 
far  as  possible.     .     .     . 

[Reference  to  Smith  v.  Baker,  [1891]  A.  C.  at  p.  353; 
Weenie  v.  Mathieson,  4  Macq.  226.] 

How  very  dangerous  this  work'was,  and  how  such  an  ac- 
cident as  actually  occurred  was  easily  possible,  was  shewn 
by  the  evidence  of  Prof.  Laing.  In  the  process  of  purifying 
the  gas,  the  hydrated  oxide  of  iron  and  the  sulphuretted 
hydrogen  form  a  new  compound,  viz.,  sulphide  of  iron. 
While  this  is  going  on,  free  sulphur,  more  or  less,  is  pre* 
eipitated  through  the  mass.  The  admission  of  air  causes  the 
fe-ulphide  to  heat  very  rapidly  and  to  such  a  degree  as  to  set 
fire  to  gas  remaining  in  the  purifying  tank. 

To  supply  proper  plant  for  such  work  and  to  direct  the 
operation  of  purifying  gas  in  this  way  requires  great  know- 
ledge and  skill :  see  Royal  Electric  Co.  v.  H6v6,  32  S.  C.  R. 
462. 

Neither  Mr.  Wright,  the  person  in  superintendence  of 
the  particular  work  at  the  time  of  the  accident,  nor  Mr. 
Sinclair,  the  general  superintendent,  was  called  at  the  trial. 
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many  of  which'  I  have  read  with  care,  but  it  is  not  neces- 
eary  that  I  should  now  refer  to  them. 

This  is  not  the  case  of  a  dangerous  machine  at  which  a 
person  was  employed  to  work,  a  machine  "  obviously  dan- 
gerous/^ but  one  as  to  which  a  workman  would  know,  or 
ought  to  know,  as  much  as  the  master.  That  kind  of  a  case 
was  Eudd  V.  Bell,  13  0.  E.  47. 

The  case  of  Schwoob  v.  Michigan  Central  E.  E.  Co.,  9 
0.  L.  E.  86,  5  0.  W.  E.  157,  is  not  against  the  plaintiffs  upon 
the  facts  as  now  presented.  See  also  Allan  v.  Sawyer-Massey 
Co.,  12  0.  L.  E.  282,  8  0.  W.  E.  269;  McArthur  v.  Domin- 
ion Cartridge  Co.,  [1905]  A.  C.  72. 

The  questions  and  the  answers*  upon  the  evidence  bring 
up  the  whole  matter  as  to  liability. 

It  is  not  necessary  for 'me  to  deal  here  with  the  ques- 
tion of  liability  under  the  Workmen's  Compensation  for 
Injuries  Act.  If  there  is  liability  at  common  law,  a  fortiori 
there  is  liability  under  the  Act,  upon  the  findings  by  fhe 
jury,  and  it  is  only  a  question  of  reduction  of  damages  as  to 
Dodds  and  Webster  to  $1,731.60  each,  that  being  the 
amount  of  3  years'  wages,  156  weeks  at  $11.10  a  week. 

Judgment  for  plaintiff  Dodds  for  $3,000,  plaintiff  Mills 
for  $750,  plaintiff  Heard  for  $500,  plaintiff  Webster  for 
$2,000,  with  costs. 


Boyd,  C.  May  6th,  1907. 

TRIAL. 

COPELAND-CHATTEESOX  CO.  v.  LYMAN  BEOS.  CO. 

Patent  for  Invention — SaJe  of  Patented  Article — CondUi4)n 
Restricting  Use — Sale  Subject  to — Evidence — Waiver  of 
Condition — Issue  of  Fact — Finding  in  Favour  of  Condi- 
tion— Injunction — Costs — Attacking  Validity  of  Patent 
— Status  of  Licensees — Novelty — Utility — Onus — Inven- 
tion— Combination  of  Old  Elements — Forfeiture  for  Re- 
fusal to  Sell — Failure  to  Establish  Refusal — Patent  Act 
— ^^  Reasonable  Price  ^' — Restriction  as  Part  of  Price, 

Action  for  an  injunction  to  restrain  the  defendants 
from  using  ledger  binders  bought  from  plaintiffs  otherwise 
than  with  sheets  furnished  by  plaintiffs. 
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W.  E.  Eaney,  for  plaintiffs. 
G.  H.  Kilmer,  for  defendants. 

BoVd,  C.  : — Plaintiffs^  cause  of  action  arises  in  respect 
of  the  sale  of  8  ledger  binders  (made  pursuant  to  a  patent 
held  by  plaintiffs),  which,  it  is  alleged,  were  purchased  by 
defendants  subject  to  a  condition  that  they  should  be  used 
only  in  connection  with  sheets  furnished  by  plaintiffs.  De- 
fendants deny  having  purchased  subject  to  any  such  restric- 
tion, and  also  aver  that  if  the  purchase  was  subject  to  any 
such  condition  the  same  was  waived  and  withdrawn  by  de- 
fendants. Seven  of  the  ledger  binders  were  purchased  in 
October,  1902,  and  the  8th  in  December,  1904,  and  the  re- 
lease set  up  was  in  December,  1906,  pending  the  action, 
which  was  begun  on  4th  April,  1906. 

I  j&nd  upon  the  evidence  that  the  defence  of  release  of 
condition  has  not  been  proved.  The  sole  issue,  then,  is 
whether  the  sale  of  the  binders  was  absolute  or  restricted  in 
use  as  claimed  by  plaintiffs,  and  the  question  is  one  en- 
tirely of  fact. 

Negotiations  for  the  purchase  opened  with  a  letter  of 
20th  October,  1902,  from  plaintiffs  to  defendants,  giving 
prices  of  different  styles  of  binders,  and  also  prices  per 
thousand  of  the  leaves  (or  sheets)  to  be  used  with  the  bind- 
ers. The  letter  refers  to  samples  submitted  therewith,  and 
the  evidence  for  plaintiffs  states  that  the  samples  had  on 
them  printed  notices  to  the  effect  that  all  binders  were  to 
be  used  only  with  sheets  supplied  by  plaintiffs.  The  samples 
sent  cannot  now  be  identified. 

The  next  document  in  evidence  is  a  signed  order  for  the 
7  binders,  dated  24th  October,  1902,  of  which  the  material 
parts  are  as  follows :  "  The  Copeland-Chatterson  Co.  .  .  . 
sold  to  the  Lyman  Bros.  Co.  .  .  .  All  binders  on  this 
order  are  sold  and  bought  for  use  only  with  sheets  sold  by 
or  under  authority  of  the  Copeland-Chatterson  Co.  .  .  . 
[Then  follow  specifications  and  prices  of  the  binders.] 
The  terms  of  sale  on  which  this  order  is  taken  are  .  .  . 
Signature :  The  Lyman  Bros.  Co.,  per  Jas.  Watt.'' 

This  order  was  forwarded  by  Hall,  their  agent,  to  the 
plaintiffs,  and  by  them  acknowledged  in  letter.  Slst  Octo- 
ber, 1902,  written  to  defendants,  in  which  letter  a  duplicate 
of  the  order  was  sent  enclosed,  containing  the  restrictive 
clause. 
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The  binders  were  manufactured  and  delivered  to  defen- 
dants in  January,  1903,  accompanied  or  preceded  by  an 
invoice,  dated  19th  January,  of  the  goods  and  price,  $256.16, 
which  had  printed  on  its  face  the  restrictive  clause  in  the 
same  words  as  already  quoted. 

Delay  arose  in  payment  because  Mr.  Watt,  agent  of  de- 
fendants, wished  to  have  a  definite  letter  of  guarantee,  and 
this  was  given  by  plaintiffs  on  7th  February,  1903.  It 
guaranteed  the  efficiency  of  the  binders  for  10  years,  and 
provided  for  repairing  free  of  charge.  Payment  of  the 
account  was  made  by  defendants  on  10th  February. 

The  8th  binder  was  sold  in  December,  1904,  on  an  order 
for  ledger  leaves  and  one  binder  as  set  forth  in  plaintiffs' 
letter  to  defendants  dated  2nd  December,  1904.  This 
binder  on  its  inside  cover  carried  the  restrictive  condition 
plainly  and  conspicuously  printed.  It  appears  that  the  for- 
mer 7  had  plain  lining  without  any  restrictive  notices,  and 
plaintiffs  say  that  this  omission  (which  came  to  their  know- 
ledge during  the  action)  is  an  extraordinary  mistake  which 
cannot  be  explained  except  by  hurry  in  filling  the  order.  It  is 
said  that  positive  instructions  were  given  to  have  the  binders 
contain  this  notice,  as  the  policy  of  the  company  was  to 
dispose  of  their  binders  subject  to  that  condition,  restricting 
the  use  as  already  stated. 

Plaintiffs  say,  and  it  is  not  contradicted,  that  they  had 
been  selling  other  binders  for  some  two  years  to  defendants, 
and  that  all  these  orders  had  the  restrictive  clause,  and 
that  such  was  their  custom  in  making  sales  generally.    •   • 

Plaintiffs  do  not  appear  to  have  been  aware  till  shortly 
before  action  that  defendants  were  buying  sheets  for  use  in 
their  business  from  the  Business  Systems  Limited.  Accord- 
ing to  the  evidence,  the  earliest  purchase  of  sheets  from 
that  rival  concern  was  in  February,  1906.  It  also  appears 
that  the  Business  Systems  indemnified  defendants  in  making 
such  purchases,  and  have  intervened  in  the  defence  of  this 
suit. 

I  think  the  weight  of  evidence  is  clearly  in  favour  of 
plaintiffs'  contention.  This  sale  was  not  completed,  I  think, 
until  defendants  were  well  aware  that  the  ledgers  were 
to  be  used  only  with  sheets  coming  from  plaintiffs.  In  the 
absence  of  cogent  evidence  to  the  contrary,  the  signing  of 
the  order  of  24th  October  by  the  accredited  agent  of  defen- 
dants would  be  conclusive.     That  order  is  reinforced  by 
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the  fact  that  a  duplicate  of  it  was  sent  to  defendants 
contemporaneously  and  an  invoice  of  the  goods  with  thei 
restrictive  clause  sent  soon  after.  Then  came  a  delay  till 
the  guarantee  was  executed  of  a  more  definite  character 
than  the  one  referred  to  in  the  letter  of  20th  October,  and 
finally,  with  knowledge,  actual  or  to  be  imputed,  of  all  the 
documents  and  their  contents,  comes  the  clot?e  of  the  deal 
by  the  payment  of  the  price  in  February  of  the  next  year. 
There  was  deliberation  in  the  transaction,  and  it  must  be 
taken  that  the  mind  of  defendants  was  charged  with  the 
knowledge  of  the  restrictive  conditions  before  the  comple- 
tion of  the  transaction.  They  had  opportunity  to  recede 
and  refuj^e  to  purchase  unless  the  restriction  was  removed, 
while  yet  the  purchase  was  pending.  Xo  doubt  they  could 
have  done  so  after  the  sale  had  been  closed,  but  then  they 
would  not  be  bound  to  do.  But  if  they  prosecuted  the 
transaction  to  its  close,  knowing  from  an  early  stage  the 
condition  on  which  the  binders  were  offered  by  plaintiffs, 
it  does  not  lie  in  their  mouth  now  to  repudiate  one  of  the 
terms. 

[Eeference  to  Badische  Anilin  und  Soda  Fabrik  v.  Isler, 
[1906]  1  Ch.  605,  610,  [1906]  2  Ch.  443;  Incandescent  Gas 
Light  Co.  v.  Cantelo,  12  11.  P.  C.  262;  Incandescent  Gas 
Light  Co.  v.  Brogden,  16  R.  P.  C.  179;  British  Mutoscope 
and  Biograph  Co.  v.  Homer,  [1901]  1  Ch.  at  pp.  671, 
673-1.] 

My  conclusion  is  that  plaintiffs  are  entitled  to  an  injunc- 
tion to  restrain  defendants  from  using  the  ledgers  other-* 
wise  than  according  to  the  limited  condition,  i.e.,  to  be  used 
only  with  sheets  supplied  by  plaintiffs. 

Many  other  important  matters  were  raised  in  the  plead- 
ings and  outside  of  the  pleadings  and  discussed  at  some 
length.  It  is  not  needful  to  pass  upon  them,  for,  in  my 
opinion,  it  is  not  open  for  defendants,  while  holding  and 
using  the  patented  articles  under  the  limited  license  of 
user  granted,  to  attack  the  validity  of  the  patent.  These 
defendants  fall  under  the  general  rule  of  estoppel  which 
exists  as  between  patentee  and  licensee:  Mills  v.  Carson,  9 
R.  P.  C.  338.  345,  10  R.  P.  C.  9. 

However,  for  the  purpose  of  costs,  I  have  considered  the 
issues  raised,  and  referred  to  the  cases  cited  and  others. 
Having  regard  to  the  prima  facie  case  made  by  the  pro- 
duction and  proof  of  the  patent,  the  onus  rests  on  defend- 
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Brown,  L.  E.  8  Eq.  663.  There  is  cogent  afl&rmative  evi- 
dence of  both  requisites  in  the  general  evidence  as  to  the 
large  sales  made,  mounting  up  to  many  thousands  of  the 
patented  articles.  This,  one  Judge  has  said,  is  conclusive 
as  to  utility  and  very  cogent  as  to  novelty,  unless  it  is  con- 
tradicted: Moss  V.  Malings,  3  R.  P.  C.  373,  378;  EhrHch  v. 
Ihlee,  5  R.  P.  C.  198,  205.  I  do  not  find  it  proved  that 
there  is  an  absence  of  invention  in  the  combination  of  parts 
which  made  up  the  whole  apparatus  patented.  Granted, 
as  Mr.  Riches  says,  that  it  is  a  combination  of  the  mechan- 
ism displayed  in  the  Van  Pett  patent  with  the  back  and 
cover  combination  set  forth  in  the  first  Jones  patent,  issued 
in  the  United  States  on  8th  February,  1899.  Jones  was 
the  inventor  of  that  part  of  the  ledger  binder  in  question, 
and  before  the  year  elapsed  after  the  issue  of  the  American 
patent  he  had  incorporated  that  part  into  his  combination 
patent  issued  in  Canada  within  the  year  of  privilege,  viz.. 
on  4th  February,  1900.  Besides,  it  has  not  been  shewn 
to  my  satisfaction  that  there  is  any  lack  of  invention — to 
use  that  large  and  flexible  term — in  his  making  this  combi- 
nation. I  may  use  the  language  of  Mr.  Justice  Burbidge 
in  Griffith  v.  TurnbuU,  7  Ex.  C.  R.  413 :  "'  The  combina- 
tion of  old  things  to  produce  a  better  result  affords  evi- 
dence of  invention  in  the  fact  that  the  idea  or  conception 
itself  is  new,  and  produces  a  useful  result."  The  cases 
all  hark  back  to  the  ruling  in  charging  a  jury  which  wa^ 
adopted  as  correct  by  the  House  of  Lords  in  Cannington  v. 
Nuttall,  L.  R.  5  H.  L.  205,  that  if  the  combination  is  new 
and  useful  the  patent  should  be  upheld,  though  each  separ- 
ate process  employed  in  it  was  previously  known. 

A  defence  was  largely  insisted  on  which  does  not  appear 
to  be  specifically  pleaded  on  the  record,  and,  perhaps  in  too 
great  indulgence,  I  allowed  particulars  to  be  given  and 
enlargement  to  be  granted  for  that  purpose  during  the  trial. 
(That  is  the  defence  of  forfeiture  of  the  patent  because  of 
refusals  to  sell  the  ledgers  absolutely  and  unconditionally. 
Upon  the  evidence  there  is  not  that  clear  and  trustworthy 
proof  made  which  would  justify  this  extreme  penalty. 
The  4  instances  adduced  are  of  old  standing  comparatively. 
One  is  explained  as  an  attempt  to  purchase,  not  to  use  the 
machine  commercially,  but  to  turn  it  over  in  order  to  assist 
a  competitor  in  the  business.     The  direct  evidence  is  given 
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by  the  person  who  complains  of  the  refusal,  and  it  may  well 
be  that  the  application  was  a  trick  and  not  bona  fide.  The 
other  one  relating  to  Caverhill  turns  out  to  be  of  no  import- 
ance— an  initial  refusal  was  converted  into  a  satisfactory 
sale  two  days  afterwards,  and  this  in  1902.  The  other  two 
are  in  no  manner  proved;  it  is  oath  against  oath,  and  I  can- 
not give  such  abundant  weight  to  the  evidence  of  Mr.  Meyers 
as  I  might  to  an  independent  witness,  for  he  at  the  begin- 
ning of  the  litigation  was  in  charge  of  this  action  for  plain- 
tiffs, and  now  he  is  the  leading  witness  in  the  camp  of 
defendants.  .  .  .  Hence  I  find  these  particulars  not 
established  by  the  proof. 

I  need  not  dwell  on  another  matter  argued  as  to  whether 
"  reasonable  price  "  permits  the  introduction  of  a  condition 
or  restriction  as  part  of  the  price.  See  sec.  37  of  R.  S.  C. 
ch.  61.  The  contrary  was  held  by  Mr.  Justice  Burbidge 
in  Copeland-Chatterson  Co.  v.  Hatton,  10  Ex.  C.  E.  224, 
in  which  he  was  of  opinion  that  the  sale  must  be  out  and  out 
and  unconditional  if  the  purchaser  declines  to  accede  to  the 
proposed  restrictions.  No  reference  is  made  there  to  the 
opposing  view  enunciated  by  Sir  John  Thompson  when 
Minister  of  Justice  in  advising  the  Minister  of  Agriculture 
in  an  appeal  from  the  decision  of  Pope,  Deputy  Commis- 
sioner, in  Royal  Electric  Co.  v.  Edison  Electric  Light  Co., 
2  Ex.  C.  R.  576,  608-9.  The  result  of  that  part  of  the 
Attorney-GeneraFs  opinion  is  that  if  a  reasonable  condition 
or  limitation  as  to  use  be  imposed  in  good  faith  and  not  in 
order  to  evade  selling  the  patented  article  at  a  reasonable 
price,  the  patent  should  not  be  avoided.  And  in  his  view 
the  patentee  may  impose  limitations — insist  on  selling  in 
that  way — so  long  as  he  sells  at  a  reasonable  price.  In  this 
ease  the  evidence  shews  that  the  price  is  far  from  exorbi- 
tant and  is  in  fact  reasonable.  But  upon  the  legal  question 
arising  on  the  construction  of  the  Patent  Act,  I  do  not 
dwell  except  to  say  that,  as  I  regard  it,  the  point  is  still 
open  for  decision.  For,  though  the  view  of  the  Judge  of 
the  Exchequer  Court  is  so  expressed,  his  attention  was  not 
directed,  according  to  the  report,  to  the  language  of  Sir 
John  Thompson,  and  his  decision,  though  affirmed  in  fhe 
Supreme  Court,  was  affirmed  simply  upon  the  ground  set 
forth  in  the  head-note,  viz.,  that  the  sale  of  the  binders  in 
that  a  case  subject  to  a  condition  that  they  should  be  used 
in  a  restricted  manner,  was  a  valid  transaction,  not  to  be 
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evaded  or  broken  by  the  purchaser,  who  had  agreed  to  such 
terms :  Hattan  v.  Copeland-Chatterson  Co.,  37  S.  C.  R.  651. 
The  judgment  is  in  plaintiffs'  favour  granting  the  in- 
junction and  costs  of  suit. 


May  6th,  1907. 
divisional  court. 

REX  f.  CHISHOLM. 

Municipal  Corporations  —  By-law  Regulating  Sale  of 
Bread  —  Weight  of  Loaf  —  Power  of  Municipality  — 
Power  of  Provincial  Legislature — Conviction  for  selling 
under  Weight — Mens  Rea — Evidence, 

Motion  by  defendant  to  make  absolute  a  rule  nisi  to  qua^li 
his  conviction  for  violation  of  by-law  Xo.  4332  of  the  city 
of  Toronto  by  selling  bread  under  weight. 

The  motion  was  heard  by  Falconbridge,  C.J.,  Britton, 

J.,  IllDDELL,  J. 

E.  E.  A.  DuVernet,  for  defendant. 

F.  K.  MacKelcan,  for  private  prosecutor. 

EiDDELL,  J.: — .  .  .  Mr.  DuVernet  contended:  (1) 
that  the  subject  matter  of  the  by-law  wa^  ultra  vires 
of  the  province;  (2)  that,, if  not,  the  province  never  inten- 
ded to  grant  such  extensive  powers  to  the  municipality: 
(3)  that  there  was  no  evidence  of  the  mens  rea ;  and  (4)  that 
there  was  no  evidence  that  the  bread  when  sold  was  under 
weight. 

Some  other  objections  were  also  taken,  but  we  are  pre- 
cluded from  considering  them  by  the  admission:^  of  the 
defendant  appearing  in  the  proceedings  before  the  police 
magistrate. 

1.  As  to  the  first  objection  we  are,  I  think,  bound  by 
the  case  of  Re  Xa^mith  and  City  of  Toronto,  2  0.  B.  192. 
The  by-law  in  question  in  that  case  was  Xo.  1128.  We  have 
sent  for  that  by-law,  and,  upon  comparing  it  with  by- 
law 4332  now  in  force,  we  find  that  in  the  sections  relating 
to  the  weight  of  loaves  to  be  sold,  the  wording  is  practically 


Digitized  by 


Google 


REX  V.  CHI8H0LM.  915 

identical — there  is  a  slight  difference,  indeed,  the  former 
by-law  prescribing  loaves  of  1  lb.,  1^  lbs.,  2  lbs.,  and  4  lbs., 
respectively,  while  the  present  by-law  prescribes  loaves  of 
1  lb.  and  3  lbs.  It  is  obvious  thflt  this  difference  is  im- 
material. It  is  true  that  the  Nasmith  case  decided  only  that 
the  section  of  by-law  1128  which  directed  that  the  weight 
should  be  stamped  on  each  loaf  was  intra  vires — but  the 
judgment  proceeded  upon  the  ground  that  it  was  lawful 
to  prescribe  the  size  of  the  loaves,  and  that  a  direction  that 
the  weight  should  be  stamped  thereon  was  within  the  powers 
given  of  regulating  the  a^ssize  of  bread.  At  p.  194,  the  judg- 
ment of  the  Court  reads :  "  When  our  legislature  authorized 
the  defendants  to  pass  by-laws  for  seizing  and  forfeiting 
bread  of  light  weight  or  short  measurement,  they  must 
undoubtedly  have  intended  that  the  defendants  should  have 
the  right  to  prescribe  what  such  weight  or  measurement 
should  be,  other\^'ise  there  would  be  no  means  of  ascertaining 
if  it  were  under  or  of  full  weight.^^ 

The  legislation  referred  to  by  the  Court  is  what  is  now 
and  was  at  the  time  of  the  by-law  now  in  force  3  Edw.  VII. 
eh.  19,  sec.  580  (11). 

The  power  of  the  province  does  not  seem  to  have  been 
questioned  in  the  Nasmith  case;  but  the  holding  that  the 
province  had  given  this  power  to  the  municipality  involved 
the  right  of  the  province  so  to  do.  We  are  bound  by  this 
judgment,  and  the  first  point  fails. 

2.  And  the  passage  I  have  quoted  from  the  judgment 
covers  also  the  second  point.  It  is  argued  that  the  punish- 
ment imposed  for  violation  of  the  provisions  of  this  by-law 
is  beyond  the  power  of  the  province  and  of  the  municipality. 
That  is  also  covered  by  the  same  case,  p.  196:  "If  the 
section  as  to  stamping  were  omitted  from  the  by-law,  the 
applicant's  complaint  would  be  just  the  same.  He  would 
be  liable  to  fine  if  the  loaf  was  not  of  the  prescri})ed  weight.^' 

The  Municipal  Act  has    this    provision,    sec.  702  (b): 

"  By-laws  may  be  passed  by  the  councils  of cities 

for  inflicting  reasonable   fines  and   penalties   not 

exceeding  $50  exclusive  of  costs  for  breach  of  any  of  the 
by-laws  of  the  corporation."  If  the  municipality  has  the 
power  to  pass  the  substantive  parts  of  the  by-law,  it  plainly 
has  the  power  to  provide  a  penalty  for  its  transgression. 

3.  I  do  not  think  that  mens  rea  is  essential.  This  must 
depend  upon  the  wording  and  the  object  of  the  enactment. 
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mere  can  oe  no  aouDt  max  it  is  competent  lor  any  legis- 
lative authority  to  legislate  in  a  matter  within  its  juris- 
diction in  such  a  way  as  to  make  the  existence  of  any  state 
of  mind  of  the  perpetrator  immaterial :  Bank  of  New  South 
Wales  V.  Piper,  [1897]  A.  C.  383,  at  p.  389. 

In  the  present  enactment  we  have  no  such  words  as 
"  knowingly,'^  "  wilfully,^'  &c.  This  being  the  case,  such 
decisions  as  Regina  v.  Prince,  2  C.  C.  R.  154,  Roberts  t. 
Egerton,  L.  R.  9  Q.  B.  494,  Regina  v.  Bishop,  5  Q.  B.  D.  259, 
Sherras  v.  De  Rutzen,  [1895]  1  Q.  B.  918,  shew  that  there 
are  many  cases  in  which  there  is  no  necessity  of  mens  rea. 
In  the  last  named  report  Mr.  Justice  Wright,  at  p.. 922, 
gives  instances  in  which  this  is  the  case,  amongst  them 
"  a  class  of  cases  which  are  not  criminal  in  any  real  sense 
but  are  acts  which  in  the  public  interest  are  prohibited  under 
a  penalty.'^    The  present  comes  within  that  category. 

4.  We  held  in  Rex  v.  McArthur,  8  0.  W.  R.  654,  that 
if  there  be  any  evidence  upon  which  the  magistrate  could 
convict,  we  could  not  weigh  the  evidence  and  could  not 
interfere  with  the  conviction.  There  is  ample  evidence, 
I  think,  upon  which  the  magistrate  could  act. 

The  inspector  of  bread  for  the  city  swore  that  he  seized 
certain  loaves  of  bread  and  weighed  them,  finding  them 
from  H  to  12  ounces  short  in  weight.  He  says  that  he 
weighs  only  bread  of  the  day's  baking  and  never  weighs 
stale  bread.  The  defendant  admitted  that  this  bread  was 
"  his  bread  seized  by  Inspector  Awde,  which  had  been  sold 
by  defendant.'^  Considerable  evidence  is  given  as  to  bread 
losing  weight — though  what  the  inspector  says  is  "After 
bread  gets  stale,  it  lessens  in  weight.''  T  cannot  say  that 
there  is  no  evidence  upon  which  the  magistrate  could  act. 

The  motion  should  be  dismissed  with  costs. 

Britton,  J.,  gave  reasons  in  writing  for  the  same  con- 
clusion, 

Falconbrtdge,  C.J.,  concurred. 
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DIVISIONAL  COURT. 

CAMPBELL  V.  CROIL. 

Mofiey  in  Coutf — Ownership  of — Pwrtnership — Judgmeid 
Creditors — Stop  Orders — Creditors'  Relief  Act — Payment 
out  to  Sheriff  for  DistribiUion. 

Appeal  by  John  H.  Croil,  administrator  of  estate  of 
Elizabeth  J.  Croil,  from  order  of  Clute,  J.,  ante  772,  affirm- 
ing order  of  Master  in  Chambers,  8  0.  W.  R.  67. 

G.  A.  Stiles,  Cornwall,  for  the  appellant. 
W.  E.  Middleton,  for  the  respondent. 

The  Court  (Meredith,  C.J.,  Teetzel,  J.,  Mabee,  J.), 
dismissed  the  appeal  with  costs. 


May  6th,  1907. 

DIVISIONAL  COURT. 

RE  HUGHES,  MAHAFFY  v.  NICHOLSON. 

Pleading — Statement  of  Defence — Motion  to  Strike  out  Pari 
— Action  to  Establish  Will — Setting  up  Prior  Will. 

Appeal  by  plaintiff  from  order  of  Riddell,  J.,  ante  652, 
allowing  an  appeal  from  order  of  Master  in  Chambers,  ante 
506,  and  restoring  the  part  of  the  defence  struck  out  by  the 
Master^s  order. 

Grayson  Smith,  for  plaintiff. 
W.  E.  Middleton,  for  defendants. 

The  Court  (Meredith,  C.J.,  Teetzel,  J.,  Mabee,  J.), 
dismissed  the  appeal  with  costs  to  defendants  in  any  event. 
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May  6th,  1907. 

DIVISIONAL  COURT. 

MORRIS  V.  CAIRXCROSS. 

Waste — Lease  for  Years  by  Tenant  for  Life — Settled  Esiaies 
Act — Rights  of  Reversioners  on  Death  of  Life  Tenant— 
**  Without  ImpetLchment  of  Waste" — Repair  of  BuUdings 
— Short  Forms  Act — Permissive  Waste — Wear  and  Tear. 

Appeal  by  plaintiffs  from  judgment  of  Boyd,  C,  ?  0. 
W.  R.  834,  dismissing  the  action  without  cost*. 

W.  E.  Raney  and  A.  Mills,  for  plaintiffs. 
C.  A.  Moss,  for  defendant. 

The  judgment  of    the    Court    (Meredith,   C.J.,  ^L\c- 
Mahon,  J.,  Teetzel,  J.),  was  delivered  by 

Meredith,  C.J.: — In  their  statement  of  claim  plaintiffs 
allege  tluit  Mary  Gallagher,  who  was  the  owner  of  the  landi 
in  question  and  other  lands,  died  in  1870,  having  first  made 
her  will  whereby  she  devised  them  to  her  son  Robert  Atkin- 
son Gallagher  for  life;  that  pursuant  to  the  will  the  son 
"duly  entered  into  possession''  of  the  land:^  in  question; 
that  he  and  the  trustee  of  the  will,  John  Oliver,  on  l»t 
Oiioljor,  lcS:)o,  assumed  to  make  a  lease  of  these  lands  to 
defendant  for  a  term  of  21  ye^rs  from  that  date,  at  an 
annual  rental  of  $120;  that  plaintiff  xAgnes  May  Morris 
was  then  an  infant;  that  the  son  died  on  6th  February. 
lJM)o,  and  that  on  his  death  plaintiffs,  as  heirs-at-law  of 
the  testatrix,  became  entitled  to  an  estate  in  fee  in  the 
lands;  that  the  son  and  Oliver  had  no  power  to  make  a 
lease  of  the  lands  for  a  larger  term  than  the  life  of  the  son; 
**  that  the  lease  was  not  made  in  pursuance  of  or  in  (^^' 
formity  with  the  requirements  of  the  Settled  Estates  Act, 
in  that  the  said  lease  is  not  an  ordinary  lease,  as  contem- 
plated by  the  said  Act,  but  is  in  effect  a  building  lease,  and 
in  that  the  said  lease  was  made  without  impeachment  of 
waste,  and  in  that  the  rent  reserved  by  the  said  lease  wa^ 
not  the  best  rent  that  could  have  been  reasonably  obtained 
therefor,  but    was    an  inadequate  and  insufficient  rental: 
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that,  even  if  made  in  conformity  with  the  provisions  of  the 
Settled  Estates  Act,  the  lease  is  not  good  or  binding  on 
plaintiffs;  that  defendant  is  in  possession  of  the  lands,  and 
has  excluded  plaintiffs  from  them ;  "  that  upon  the  death  of 
the  life  tenant  the  plaintiffs  repudiated  the  said  lease  and 
demanded  possession  from  the  defendant  "  of  the  lands,  and 
that  he  refused  to  deliver  possession  to  plaintiffs. 

The  claim  is  for :  (1)  a  declaration  that  the  lease  is  void 
and  not  binding  on  plaintiffs;  (2)  a  declaration  that  defen- 
dant has  excluded  plaintiffs  from  possession  of  the  land;  (3) 
mesne  profits  or  damages  for  the  use  and  occupation  of  the 
lands  by  defendant  since  Gth  February,  1905;  (4)  possession 
of  the  lands;  (5)  costs;  and  (6)  further  and  other  relief. 

It  was  argued  by  counsel  for  plaintiffs  that  Robert  A. 
Gallagher  was  not  a  person  entitled  under  the  Settled 
Estates  Act  to  exercise  the  power  of  leasing  conferred  by 
sub-sec.  1  of  sec.  42,  and  that  we  ought  to  follow  the  deci- 
sion of  the  Master  of  the  Kolls  (Jessel)  in  Taylor  v.  Taylor, 
L.  B.  20  Bq.  298,  which,  it  was  urged,  is  a  conclusive  au- 
thority in  favour  of  plaintiffs. 

This  objection  was  not  taken  before  the  Chancellor,  nor 
is  it  raised  upon  the  pleadings;  on  the  contrary,  in  their 
statement  of  claim  plaintiffs  admit  that  Robert  A.  Gal- 
lagher was,  under  the  will  of  the  testatrix,  tenant  for  life. 
On  this  statement  of  the  pleadings  as  to  the  estate  of  Robert 
A.  Gallagher,  there  can  be  no  question  that  he  was  a  per- 
son entitled  to  exercise  the  power  of  leasing  conferred  by 
sec.  42,  and  I  do  not  think  that  at  this  stage  of  the  proceed- 
ings, even  if  an  application  to  amend  had  been  made,  and 
none  was  made,  plaintiffs  should  be  permitted  to  amend  by 
withdrawing  that  admission.     .     .     . 

[Taylor  v.  Taylor,  L.  R.  20  Eq.  298,  1  Ch.  D.  426,  3  Ch. 
D.  145,  distinguished.] 

In  a  subsequent  case  which  arose  after  the  English 
Settled  Land  Act,  1882,  45  &  46  Vict.  ch.  38,  was  passed 
(In  re  Pocock  and  Prankerd's  Contract,  [1896]  1  Ch.  302) 
counsel  arguendo  said,  p.  304,  that  cl.  ix.  of  sub-sec.  1  of 
sec.  58  of  that  Act  was  "  intended  to  get  rid  of  the  doubt 
suggested  by  Taylor  v.  Taylor.'^     .     .     . 

This  provision  has  not  been  embodied  in  the  legislation 
of  this  province,  but  that  circumstance  does  not,  I  think, 
warrant  the  inference  that  the  legislature  in  enacting  the 
Settled  Estates  Act  intended  that  persons  to  whom  the  con- 
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ditions  mentioned  in  el.  ix.  .  .  apply  were  not  intended 
to  be  included  among  the  persons  who  by  see.  42  of  our  Act 
are  entitled  to  exercise  the  power  of  leasing  conferred  by 
that  section. 

The  next  objection  relied  on  by  plaintiffs  was  that  the 
lease  was  not  one  authorized  by  the  Act,  because,  as  was 
contended,  the  rent  reserved  by  it  was  not  the  best  rent 
that  could  be  reasonably  obtained,  and  the  demise  was  made 
without  impeachment  of  waste. 

I  entirely  agree  with  the  Chancellor  that  "the  great 
preponderance  of  evidence  "  is  to  the  effect  that  "  the  rent 
reserved  was  the  best  that  could  have  been  reasonably  ob- 
tained in  1895.''     .     .     . 

[Reference  to  Doe  d.  Lawton  v.  Radcliffe,  10  East  2T8.] 

It  was  further  argued  on  this  branch  of  the  case  that  the 
lease  was  a  building  lease,  and  therefore  not  authorized  by 
sec.  42.  This  contention  was  based  upon  a  provision  by 
iwhich  the  lessee  covenanted  to  make  certain  repairs  to  the 
demised  premises.  I  am  unable  to  agree  with  the  contention 
that  the  presence  of  this  covenant  in  the  lease  renders  it 
invalid.  According  to  the  evidence,  when  the  lease  was 
made  the  building  was  in  a  very  bad  state  of  repair,  and  the 
proper  inference  is,  I  think,  that  had  the  repairs  not  been 
made  or  provided  for,  the  premises  could  not  have  been 
rented  for  a  term  of  21  years  at  the  rent  reserved  by  the 
lease,  if  indeed  they  would  not  soon,  by  the  effect  of  age 
upon  the  building,  have  had  practically  no  rental  value; 
and  for  the  dilapidated  condition  of  the  building  there  was 
no  evidence  to  shew  that  Bobert  A.  Gallagher  was  respons- 
ible, even  if  he  was  answerable  for  permissive  waste. 

The  other  ground  of  objection  on  this  branch  of  the 
case — that  the  demise  is  without  impeachment  of  waste — is 
based  upon  the  proposition  that  the  covenants  to  repair  and 
to  repair  according  to  notice  are  qualified  by  the  exceptions 
in  the  covenant  to  leave  the  premises  in  good  repair, 
namely,  "reasonable  wear  and  tear  and  damage  by  fire  or 
tempest,''  and  that,  being  so  qualified,  the  effect  of  them 
is  that  the  lessee  is  freed  from  liability  for  waste,  for  which, 
as  was  contended,  both  voluntary  and  permissive,  a  tenant 
for  years  is  answerable. 

The  lease  is  made  in  pursuance  of  the  Act  respecting 
Short  form  of  Leases,  which  was  then  ch.  106  of  K.  S.  0. 
1887.     It  contains  on  the  part  of  the  lessee  covenants  to  re- 
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pair  and  to  repair  according  to  notice,  according  to  the 
statutory  short  forms  3  and  6,  and  a  covenant  on  his  part 
to  leave  the  premises  in  good  repair,  according  to  the  statu- 
tory short  form  8,  with  the  words  added  to  the  last  of  these 
covenants  "reasonable  wear  and  tear  and  damage  by  fire 
and  tempest  only  excepted/^  and  the  effect  of  this  depar- 
ture from  the  statutory  form  is  to  bring  within  the  excep- 
tion "  damage  by  tempest,"  in  addition  to  the  two  subjects 
of  exception  which  are  named  in  the  long  form  8. 

The  Chancellor  was  of  opinion  that  the  covenants  to  re- 
pair and  to  repair  after  notice  were  not  qualified  by  the  ex- 
ceptions included  in  and  engrafted  on  the  statutory  covenant 
to  leave  the  premises  in  good  repair.  He  distinguished 
Davies  v.  Davies,  38  Ch.  D.  499.     .     .     . 

Emmett  v.  Quinn,  7  A.  R.  306,  not  cited  to  the  Chancel- 
lor, is,  however,  an  express  decision  that  statutory  covenants 
3  and  6  are  qualified  by  the  exception  contained  in  statutory 
covenant  8.     .     .     . 

I  refer  also  to  the  observations  of  my  brother  Magee  as 
to  the  effect  of  Emmett  v.  Quinn,  in  Delamatter  v.  Brown, 
9  O.  L.  R.  351,  at  pp.  361-2. 

There  remain  to  be  considered  two  questions:  (1) 
whether  a  tenant  for  years  is  answerable  for  permissive 
waste;  (2)  if  answerable,  whether  the  terms  of  the  lease  are 
»>uch  a8  to  relieve  defendant  from  any  liability  which  other- 
wise he  would  be  under  for  permissive  waste. 

Had  it  been  possible  to  do  so,  I  would  willingly  have 
followed  the  course  taken  by  the  Chancellor  in  Patterson  v. 
Central  Canada  Loan  and  Savings  Co.,  29  0.  B.  134,  and 
have  refrained  from  "  delving  into  the  ancient  law ''  as  to 
the  liability  of  a  tenant  for  years  for  permissive  waste.  1 
am  not,  however,  at  liberty  to  do  so,  because  in  the  case  at 
bar  it  is  necessary  for  the  Court,  for  the  solution  of  the 
questions  raised,  to  determine  whether  such  a  liability  exists, 
and,  if  it  does,  the  nature  and  extent  of  it.     .     .     . 

[Reference  to  Yellowly  v.  Gower,  11  Ex.  274;  Gibson 
V.  Wells,  1  N.  R.  290;  Heme  v.  Benbow,  4  Taunt.  764;  Jones 
v.  Hill,  7  Taunt.  392;  The  Countess  of  Shrewsbury's  Case, 
5  Co.  13b;  S.  C,  sub.  nom.  Countess  of  Salop  v.  Crompton, 
Cro.  Eliz.  777,  784.] 

That  the  case  of  a  tenant  at  will  is  not  within  the  statutes 
is  clear.     The  Statute  of  Marlbridge  (1267),  52  Hen.  III. 
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ch.  23,  sec.  2,  forbade  fermorB  (firmarii)  during  their  terms 
to  make  waste  without  license  to  do  so,  and  extended  only 
to  those  who  held  for  life  or  for  a  term  of  years:  2  Inst. 
145;  and  the  Statute  of  Gloucester  (1278),  G  Edw.  I.  ch.  5, 
extended  the  right  to  the  writ  of  waste,  so  that  it  would  lie 
"  against  him  that  holdeth  by  law  of  England  or  otherwise 
for  term  of  life  or  for  term  of  years  or  a  woman  in  dower." 

Other  reasons  why  the  writ  did  not  lie  against  a  tenant 
at  will  are  given  in  Smith's  Landlord  and  Tenant,  2nd  ed.. 
pp.  20,  217  et  seq.     ... 

[Eeference  to  Woodhouse  v.  Walker,  5  Q.  B.  I).  404; 
Davies  v.  Davies,  38  Ch.  D.  4D9;  Barnes  v.  Bowling,  44  L.  T. 
N.  S.  809;  In  re  Cartwright,  41  Ch.  D.  532.] 

I  am,  with  great  respect,  of  opinion  that,  even  if  In  re 
Cartwright  was  well  decided,  we  ought  to  follow  Yellowly 
V.  Gower,  followed  as  it  was  by  Kekewich,  J-,  in  Davies  v. 
Davies,  unless  the  Judicature  Act  makes  it  necessary  to 
follow  the  rule  in  equity,  which  undoubtedly  was  not  to 
interpose  its  aid  in  the  case  of  permissive  waste. 

This  rule  of  equity  was  not  based  upon  any  different  view 
as  to  the  legal  liability  from  that  entertained  by  courts  of 
common  law,  and  I  do  not  find  anywhere  any  clear  .state- 
ment of  the  reason  for  its  adoption.     .     .     . 

[Reference  to  Lord  Castlemain  v.  Lord  Craven,  22  Vin. 
Abr.  523;  Wood  v.  Gaynon,  Ambler  395;  Lansdowne  v. 
Lansdowne,  1  J.  &  W.  822 ;  Powys  v.  Blagrave,  2  De  G.  M. 
&  G.  448;  Warren  v.  Ruddall,  Ex  p.  Godfrev,  1  J.  &  H.  1. 
13.] 

The  rule  probably  had  its  origin  in  the  difficulty  whieh 
courts  of  equity  found  in  enforcing  by  their  process  the  per- 
formance of  the  tonant\s  duty,  and,  in  the  absence  of  juris- 
diction, to  give  relief  by  mandatory  injunction,  that  juris- 
diction being  strictly  confined  to  cases  where  the  remedy  by 
damages  was  inadequate  for  the  purposes  of  justice,  and 
the  restoring  of  things  to  their  former  condition  was  the 
only  remedy  which  would  meet  the  requirements  of  the  ease: 
Iverr  on  Injunctions,  4th  ed.,  p.  31.     .     .     . 

[Reference  to  Higginbotham  v.  Higgins^  7  Ch.  D.  676.] 

In  Barnes  v.  Dowling,  44  L.  T.  N.  S.  809,  it  was,  how- 
ever,  held  that  since  the  Judicature  Act  an  action  for  per- 
missive waste  is  not  maintainable.     .     .     . 

The  ratio  decidendi  in  Barnes  v.  Dowling  is  criticiiied 
by  the  writer  of  an  able  article  on  Permissive  Wapte  in  the 
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Solicitors  Journal  of  5th  October,  1889,  p.  744.  The  writer 
points  out  that  the  liability  of  a  tenant  for  life,  who  has  the 
legal  estate  vested  in  him,  ^^  depends  upon  the  statute  and 
is  not  a  mere  rule  of  the  common  law,"  and  expresses  the 
opinion  that  the  provision  of  the  Judicature  Act  upon  which 
the  Court  proceeded  cannot  for  that  reason  alter  the  lia- 
bility of  such  a  tenant  for  life,  and  a  similar  view  is  taken 
by  Mr.  C.  B.  Labatt  in  an  article  in  37  C.  L.  J.,  pp.  533-4. 

I  entirely  agree  with  this  view,  even  if  it  be  that  the  rule 
in  equity  to  which  I  have  referred  depended  upon  a  differ- 
ent view  being  taken  in  courts  of  equity  of  the  effect  of 
the  statutes  from  that  which  was  entertained  by  the  common 
law  courts.     .     .     . 

[Eeference  to  Harrison  v.  Duke  of  Rutland,  [1893]  1 
Q.  B.  142.] 

The  most  that  can  be  said  as  to  the  course  of  courts  of 
equity  in  regard  to  claims  for  permissive  waste  is  that  they 
did  not  actively  interfere  where  the  estates  were  legal,  but 
left  the  claimant  to  his  remedy  at  law,  and  that  they  did  not 
interfere  where  the  estates  were  equitable,  and  I  see  in  this 
course  nothing  that  involves  any  conflict  or  variance  between 
the  rules  of  equity  and  the  rules  of  common  law  as  to  the 
remedy  by  a  legal  remainderman  for  permissive  waste  by  a 
legal  tenant  for  life  or  for  years.     .     .     . 

[Eeference  to  Bewes  on  the^Law  of  Waste  (1894),  pp. 
216,  217.] 

If  the  question  were  as  to  the  liability  of  a  tenant  for 
life,  we  should  be  bound  by  Patterson  v.  Central  Canada 
Loan  and  Savings  Co.,  29  0.  R.  134,  to  hold  that  such  a  ten- 
ant is  not  liable.  The  effect  of  that  decision  and  of  my  con- 
clusion in  this  case  leads  to  the  illogical  result,  so  far  as  a 
decision  of  a  Divisional  Court  can  be  said  to  settle  the  law, 
that  though  by  the  statutes  both  classes  of  tenants  are  put 
on  the  same  footing  as  to  waste,  tenants  for  years  are  liable 
for  permissive  waste,  but  tenants  for  life  are  not;  and,  were 
it  not  for  that  consideration,  I  should  have  refrained  from 
adding  anything  further  on  this  branch  of  the  case.     .     .     . 

[Reference  to  In  re  Cartwright,  41  Ch.  D.  532;  In  re 
Freeman,  Dimond  v.  Newburn,  [1898]  1  Ch.  28,  32;  In  re 
Parry  and  Hopkin,  [1900]  1  Ch.  160;  5  Law  Quarterly  Re- 
view, p.  449;  Smith's  Lectures  on  the  Law  of  Landlord  and 
Tenant,  2nd  ed.,  p.  266;  Bewes  on  the  Law  of  Waste,  pp. 
211-216;  Moore,  p.  62,  case  173  (6  Eliz.);  Corbet  v.  Stone- 
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hou^e,  2  Kolle  Abr.  816-7  (9  Car.);  Stickleborne  v.  Hatch- 
aiian,  Owen,  43  (28  Eliz.);  RastelPs  Entries  (1670);  Fergu- 
son V. ,  2  Esp.  589;  Horsfall  v.  Mather,  Holt  N.  P.  7; 

Anworth  v.  Johnson,  5  C.  &  P.  239 ;  Torriano  v.  Young,  6 

C.  &  P.  8;  Leach  v.  Thomas,  7  C.  &  P.  327;  In  re  Leigh's 
Estate,  L.  K.  6  Ch.  887,  892,  893;  Sauer  v.  BUton,  7  Ch. 

D.  815;  Manchester  Bonded  Warehouse  Co.  v.  Carr,  5  C.  P. 
D.  507;  Beale's  Legal  Interpretation,  pp.  169-170;  Hughes 
V.  Sullivan,  Hayes  &  Jones,  Appx.,  44,  2  Irish  Recorder  0.  S. 
456;  White  v.  McCann  (1851),  1  Ir.  C.  L.  R.  N.  S.  205; 
White  V.  Wagner,  4  Har.  &  J.  (Md.)  302;  Stevens  v.  Rose, 
69  Mich.  259;  WHson  v.  Edmond,  24  N.  H.  517;  Moore  ▼. 
Townshend,  33  N.  J.  Law  284;  Newbold  v.  Brown,  44  N. 
J.  Law  266;  Schulting  v.  Schulting,  41  N.  J.  Eq.  130;  Suj- 
dam  V.  Jackson,  54  N.  Y.  450;  Danziger  v.  Silberthom,  18 
N.  Y.  Supp.  350;  Long  v.  Fitzsimmons,  1  W.  &  S.  (Pa.)  530, 
532;  Sampson  v.  Grogen,  21  R.  I.  174,  178;  Dashwood  v. 
Magniac,  [1891]  3  Ch.  306;  Domat,  Civil  Law  (Strahwi) 
2nd  ed.,  vol.  1,  pp.  424-5;  Roby^s  Justinian,  D.  Usufructu, 
pp.  58-62;  Roby's  Roman  Private  Law,  vol.  1,  pp.  485-6; 
Hunter's  Roman  Law,  2nd  ed.,  p.  402;  BelFs  Commentaries 
on  the  Law  of  Scotland,  6th  ed.,  vol.  2,  pp.  892-3.] 

An  independent  inquiry  into  the  question,  fortified  by 
the  result  of  this  examination  of  the  principal  cases  in  Eng- 
land, Ireland,  and  the  United  States,  and  of  the  opinion  of 
text  writers  and  commentators,  leads  me  to  the  conclusion 
that  Yellowly  v.  Gower  was  rightly  decided,  and  that  its 
authority  has  not  been  impugned  or  affected  by  any  subse- 
quent case,  or  displaced  by  the  provisions  of  the  Judicature 
Act,  and  I  may  point  out  that  the  commissioners  by  whom 
the  laws  of  England  introduced  into  this  province  by  the  Con- 
stitutional Act  of  1792,  32  Geo.  III.  ch.  1,  were  revised  and 
consolidated,  must  have  reached  the  same  conclusion  as 
that  to  which  I  have  come,  for  as  revised  the  Statute  of 
Marlbridge  reads :  "  Lessees  making  or  suffering  waste  on 
the  demised  premises  without  license  of  the  lessors  shall  be 
liable  for  the  full  damage  so  sustained.''  R.  S.  O.  1897  c*h. 
330,  sec.  23,  and  R.  S.  0.  ch.  342,  sec.  22. 

There  remains  to  be  considered  the  question  whether 
the  modifications  of  the  covenants  in  the  lease  to  which  I 
have  referred  have  the  effect  of  relieving  defendant  from 
any  liability  which  but  for  them  he  would  have  been  sub- 
ject to  for  permissive  waste;  and  I  am  of  opinion  that  they 


MORRIS  V,   CAIRNCB0S8.  935 

do  not.  That  a  tenant  for  years  is  not  liable  to  make  good 
the  results  of  reasonable  wear  and  tear  of  the  demised  prem- 
ises is  clear  upon  the  authorities  to  which  reference  already 
has  been  made,  and  the  exception  in  respect  of  it  does  not, 
in  my  opinion,  relieve  from  liability  for  decay  or  destruc-^ 
tion  of  the  premises  occurring  from  his  failure  to  make 
such  small  repairs  as,  according  to  the  cases,  it  is  his  duty  to 
make.  If  or  does  the  exception  of  damage  by  fire  or  tempest 
modify  the  obligation  which  but  for  the  exception  would 
rest  upon  him.  The  exception  extends,  I  think,  only  to 
such  damage  as  is  the  result  of  accident,  and  is  not  due  to 
his  negligence,  though  since  the  Imperial  statute  14  Geo. 
III.  ch.  78,  sec.  86,  a  tenant,  in  the  absence  of  contractual 
obligation  to  the  contrary,  is  not  liable  for  damage  done  by 
an  accidental  fire  occurring  on  his  premises  ;jthe  statute  has 
no  application  to  protect  him  from  legal  liability  as  a  con- 
sequence of  his  negligence:  Canada  Southern  R.  W.  Co.  v. 
Phelps,  14  S.  C.  E.  132;  and  so  I  think  the  exception  to  the 
covenant  must  be  construed  as  not  exempting  defendant 
from  liability  for  damage  by  fire,  occasioned  by  his  negli- 
gence. In  the  same  way,  the  exception  as  to  damage  by 
tempest,  does  not,  I  think,  relieve  defendant  from  liability 
should  a  building  on  the  demised  premises  be  destroyed  or 
damaged  by  tempest,  if  its  destruction  or  the  injury  to  it 
be  due  primarily  to  his  failure  to  make  such  reasonable  re- 
pairs as  were  necessary  to  prevent  the  destruction  of  it  or 
the  injury  to  it  happening  in  the  event  of  a  tempest,  and 
for  damages  resulting  from  tempest  alone  a  tenant  was  never 
apart  from  contract  liable:  Nugent  v.  Cuthbert,  Sugden's 
Law  of  Property,  p.  475. 

The  exceptions,  no  doubt,  modify  the  contractual  obliga- 
tion which  the  defendant  would  have  been  subject  to  if  his 
covenants  in  respect  of  repairing  were  unqualified,  but  that 
is,  of  course,  a  different  matter. 

If  I  had  reached  a  different  conclusion  on  this  branch 
of  the  case,  the  provisions  of  R.  S.  0.  1897  ch.  330,  sec.  24, 
would  have  applied  to  prevent  the  lease  from  being  avoid- 
ed because  of  the  departure  by  the  tenatn  from  life  from 
the  provisions  of  sec.  42  of  the  Settled  Estates  Act. 

This  enactment  provides  that,  in  the  cases  to  which  it 
applies,  the  lease,  if  made  bona  fide  and  the  lessee  have 
entered  under  it,  "shall  be  considered  in  equity  as  a  con- 
tract for  a  grant  at  the  request  of  the  lessee,  his  heirs. 
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executors,  administrators,  or  assigns  (as  the  ease  may  re- 
quire), of  a  valid  lease  under  such  power,  to  the  like  pur- 
port and  effect  as  such  invalid  lease  as  aforesaid,  save  so 
far  as  any  variation  may  be  necessary  in  order  to  comply 
with  the  terms  of  such  power,  and  all  persons  who  would 
have  been  bound  by  a  lease  lawfully  granted  under  such 
power  shall  be  bound  in  equity  by  such  contract.'' 

The  result  is  that,  in  my  opinion,  the  appeal  fails  and 
should  be  dismissed  with  costs. 


Britton,  J.  May  Tth,  1907. 

WEEKLY   COURT. 

CALVEliLY  v.  LAMB. 

Injunction — Interim  order — Continuance — Balance  of  Con- 
venience— Affidavits  Sworn  before  Issue  of  Writ  of  Sum- 
mons. 

Motion  by  plaintiff  to  continue  injunction. 

E.  L.  Defries,  for  plaintiff. 

A.  E,  H.  Creswicke,  Barrie,  for  defendant. 

Britton,  J.: — In  the  present  difficulty  between  the 
plaintiff  and  defendant,  the  interests  of  justice  will  be  best 
served,  and  costs  and  trouble  will,  in  my  opinion,  be  ulti- 
mately saved  to  the  parties,  by  continuing  the  injunction 
down  to  the  trial. 

It  appears  that  the  affidavits  upon  which  the  injunction 
was  obtained  were  sworn  before  the  issue  of  the  writ  of 
summons.  They  were  sworn  at  Orillia  on  23rd  April  and 
brought  into  Barrie  on  same  day;  the  writ  was  on  that  day 
isued,  and  then  application  was  made  to  the  local  Judge. 

Under  the  old  practice,  no  matter  what  merits  plain- 
tiff had,  an  injunction  founded  on  affidavits  sworn  before 
the  filing  of  the  bill  could  not  stand. 
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has  given  an  uni 
has  actually  torn  c 
is  any  loss  to  the 
injunction  was  pn 
the  land. 

I  am  not  in  an; ' 
way  of  trying  an 
upon  a  motion  for 
now  and  as  they  w 
of  keeping  mattor? 
determined  in  thi 
the  trial. 

Costs  to  be  coi 
of  by  the  trial  Jii 
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BrittoxV,  J.  May  7th,  1D07. 

WEEKLY  COURT. 

EEX  V.  O'GORMAX  AND  OTHERS. 

Criminal  Law — Procedure — Motion  for  Change  of  Venue — 
Fair  Trial, 

Motion  by  defendants  against  whom  a  true  bill  for  c-on- 
spiraey  had  been  found,  to  change  venue  from  Toronto  to 
London. 

E.  F.  B.  Johnston,  K.C.,  for  defendants. 
G.  Lynch-Staunton,  K.C.,  for  the  Crown. 

Britton,  J. : — The  motion  is  made  under  sec.  651  of  the 
Criminal  Code.  Under  that  section  the  power  of  the  Court 
or  a  Judge  is  very  wide.  It  is  to  be  exercised  whenever  it 
appears  to  the  satisfaction  of  the  Court  or  Judge  that  it  is 
expedient  to  the  ends  of  justice  that  the  trial  of  the  person 
charged  should  be  held  in  some  county  or  place  other  than 
that  in  which  the  offence  is  supposed  to  have  been  com- 
mitted. 

The  accused  have  been  indicted  for  offences  supposed  to 
have  been  committed  at  Toronto.  The  indictment  was  pre- 
sented to  the  grand  jury  here  with  the  consent  of  the  pre- 
siding Judge  at  the  assizes.  If  the  accused  have  not  com- 
mitted these  offences  at  Toronto,  they  should  not  be  tried 
here,  unless  in  pursuance  of  an  order  specially  made  &o 
directing. 

Upon  the  assumption  that  the  accused  will  not  be  con- 
victed unless  the  Crown  establishes  that  they  did  in  fa^t 
commit  one  or  more  of  these  offences  at  Toronto,  as 
charged,  what  is  there  before  me  to  shew  that  it  is  expedi- 
ent to  the  ends  of  justice  that  the  trial  should  not  take 
place  in  Toronto? 

It  is  said  by  Crankshaw  in  his  note  to  this  sec.  651:  ^^he 
principles  upon  which  a  change  of  venue  has  hitherto  been 
granted,  and  upon  which  the  Court  or  Judge  in  the  exer- 
cise of  the  discretionary  power  conferred  by  this  section 
will,  no  doubt,  in  future  order  the  place  of  trial  to  be 
changed,  is  that  there  is  a  fair  and  reasonable  probabilit)' 
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of  partiality  and  prejudice  in  the  district,  county,  or  place 
within  which  the  indictment  would  otherwise  be  tried." 

I  agree  with  this. 

It  is  but  faintly  suggested  —  if  suggested  at  all  —  that 
there  is  any  prejudice,  or  likely  to  be  any,  in  Toronto, 
against  the  accused,  and,  so  far  as  one  can  see,  certainly 
no  more  than  in  London,  and  it  might  be  said  that  there 
is  a  probability  of  more  "  partiality  and  prejudice  ■ '  in  Lon- 
don than  in  Toronto. 

The  accused  have  made  a  strong  case  for  a  change  of 
venue  if  balance  of  convenience  is  to  be  considered.  Xo 
doubt  they  will  be  put  to  much  greater  expense  by  having  to 
stand  trid  at  Toronto,  if  it  happens  that  as  many  witnesses 
from  London  are  required  at  the  trial  as  were  called  on  the 
preliminary  investigation. 

This  materially  touches  the  question  of  a  fair  trial  so  far 
as  the  accused  may  be  unable  to  bring  to  Toronto  witnesses 
that  they  could  get  at  London  if  tried  there.  It  can  not  be 
"  expedient  to  the  ends  of  justice  '^  that  the  accused,  or  any 
of  them,  should  be  convicted  if  there  is  evidence,  material, 
relevant,  and  competent,  whicli  can  be  obtained  to  establish 
their  innocence  or  to  meet  the  case  the  Crown  may  make, 
and  if  it  shall  so  happen  that  the  accused  really  need  the 
assistance  of  the  Crown  to  have  necessary  and  material  wit- 
nesses in  their  behalf  brought  to  Toronto,  such  assistance 
ought  to  be  and  no  doubt  will  be  given.  There  is  such 
ample  power  in  the  trial  Judge  that  the  accused  will,  what- 
ever may  arise,  so  far  as  I  can  see,  have  a  fair  trial. 

If  matters  outside  of  what  occurs  in  Court  are  at  all 
likely  to  influence  jurors  either  prejudicially  to  the  accused 
or  otherwise,  there  is  no  more  chance  of  that  in  Toronto 
than  in  London. 

It  was  suggested  by  counsel  for  the  defence  that  some 
other  place  than  London,  say  St.  Thomas  or  Woodstock, 
would  not  be  objected  to.  It  is  clear  to  me  that  such  a 
change  would  be  of  no  benefit  to  the  Crown  or  the  accused, 
and  would  be  attended  with  much  inconvenience — to  say 
nothing  of  imposing  the  burden  of  such  a  trial  upon  a 
county  that  is  in  no  way  implicated  in  or  connected  with  the 
alleged  transactions  as  to  which  a  trial  is  to  be  bad. 

The  cases  referred  to  and  others,  as  I  read  them,  support 
the  conclusion  reached,  that  I  should  not  make  the  order 
asked  on  this  application.     .     .     . 
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[Reference  to  Eex  v.  Harris,  3  Burr.  1330;  Begina  v. 
Ponton  (Xo.  2),  18  P.  R.  429.] 

It  is  a  question  of  fair  trial  or  not,  owing  to  a  condition 
likely  to  influence  or  prejudice  the  jury. 

Motion  refused. 


May  7th,  19ur. 

DIVISIONAL  COURT. 

Re  RICKEY  AND  TOWNSHIP  OF  MARLBOROUGH. 

Municipal  Corporations — Local  Option  Bt/'law — PubUcatm 
— "'Three  Successive  Weeks'' — Municipal  Act.  sec.  SS8 
— Non-com plimice  with — Application  of  Saving  CJmse, 
sec.  20 Ji — Quashing  By-law, 

Appeal  by  Rickey  from  order  of  Mabee,  J.,  ante  563, 
refusing  to  quash  a  local  option  by-law. 

F.  B.  Proctor,  Ottawa,  for  appellant. 

.1.  T.  White,  for  the  township  corporation. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Mac- 
Mahon,  J.,  Teetzel,  J.),  was  delivered  by 

Teetzel,  J. : — .  .  .  The  only  ground  of  appeal  not 
disallowed  on  the  argument  is  that  the  by-law  was  not  pub- 
lished in  a  public  newspaper  as  required  by  sec.  338  of  the 
Consolidated  Municipal  Act,  1903,  sub-sec.  1  of  which  pro- 
vides that  the  day  fixed  for  taking  the  votes  "  shall  not  be 
less  than  3  nor  more  than  5  weeks  after  the  first  publication 
of  the  proposed  by-law.^'  Sub-section  2  enacts  as  follow?: 
"  The  council  shall,  before  the  final  passing  of  the  proposed 
by-law,  publish  a  copy  thereof  in  some  public  newspaper  pub- 
lished cither  within  the  municipality  or  in  the  county  town, 
or  in  a  public  newspaper  published  in  an  adjoining  or  neigh- 
bouring local  municipality,  as  the  council  may  designate  by 
resolution ;  and  the  publication  shall,  for  the  purpose  afore- 
said, be  continued  in  at  least  one  number  of  such  paper  each 
week  for  three  successive  weeks..  .  .^'  Sub-section  3  pro- 
vides that  a  notice  signed  by  the  clerk  of  the  council  shall 
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inter  alia  tliat  tht 
cil  (in  the  event  c 
thereto)  *'  after  o 
newspaper,  statin 

The  paper  sel 
Tuesday  and  Frid 
in  the  issue  of  Fi 
third  in  those  of 
tively.     .     .     . 

My  brother  !M 
successive  weeks ' 
each  beginning  oi 
because  one  of  tli 
each  of  such  per 
with  the  statute. 

The  dictionai 
word  "  week  "  as 
and  ending  with 
seven  days'  dura 
period  commence 
to  what  is  commo 

Having  these 
that  the  exact  nii 
largely  upon  the 

I  think  it  is 
than  three  nor  n^ 
tion  "  in  the  first 
publication/'  "  sti 
the  third  sub-sec  I 
fix  the  day  of  the 
future  calculatio 
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intended  in  the  li 
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*•  weeks  *'  in  the  : 
that  in  which  it  i  \ 
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one  publication  in  a  newspaper  in  each  of  the  seven-day 
periods. 

If  the  word  "  week  "  is  construed  otherwise,  it  wonld  be 
possible  to  have  the  publications  appear  in  a  period  having 
only  8  clear  days  between  the  first  and  the  last  publica- 
tion, where  a  daily  paper  was  available.  For  example, 
the  first  publication  on  Saturday  the  loth,  the  second  on 
Monday  the  17th,  and  the  third  on  Monday  the  24th. 

Under  the  interpretation  placed  by  me  on  these  sub- 
sections, there  have  in  this  matter  been  two  publications  in 
the  first  week  or  seven-day  period,  one  in  the  second,  and 
none  in  the  third,  and,  consequently,  the  statute  was  not 
complied  with. 

The  following  cases  support  the  view  I  have  adopted: 
Hall  V.  South  Norfolk,  8  Man.  L.  R.  430;  Re  Coe  and  Pick- 
ering, 24  U.  C.  R.  439;  Raunn  v.  Leach,  53  Minn.  84;  Early 
V.  Doe,  16  Howard  610 ;  and  Leach  v.  Burr,  183  F.  S.  5IO4 

Assuming  that  the  publication  was  only  for  2  and  not  for 
3  successive  weeks,  may  the  by-law  be  sustained  under  the 
saving  provisions  of  sec.  204? 

"204.  No  election  .^l^all  be  declared  invalid  by  reason 
of  a  non-couipliance  with  the  provisions  of  this  Act  as  to  the 
taking  of  the  poll  or  the  counting  of  the  votes,  or  by  reason 
of  any  mistake  in  the  use  of  the  forms  contained  in  the 
schedules  to  this  Act,  or  by  reason  of  any  irregularity,  if 
it  appears  to  the  tribunal  having  cognizance  of  the  question 
that  the  election  was  conducted  in  accordance  with  the 
principles  laid  down  in  this  Act,  and  that  such  non-compli- 
ance, mistake,  or  irregularity  did  not  affect  the  result  of  the 
election/' 

Having  regard  to  the  fact  that  out  of  465  qualified  votes 
in  the  municipality,  only  345  were  polled,  and  that  the  ma- 
jority in  favour  of  the  by-law  was  only  6  beyond  the  requi- 
site three-fifths,  it  would  be  difficult  to  say  that  the  result 
of  the  election  was  not  affected  by  the  omission  to  pubUsh, 
but  I  am  of  opinion  that  a  publication  for  only  2,  when  the 
statute  requires  3,  successive  weeks,  is  not  such  an  irregu- 
larity as  sec.  204  contemplates. 

I  adopt  the  view  expressed  by  Meredith,  J.,  in  respect  to 
this  section  in  Cartwright  v.  Town  of  Napanee,  11 0.L.R  69. 
at  p.  71,  6  O.W.R.  773,  774,  where  he  says:  "The  provisions  of 
sec.  204  of  the  Act,  made  generally  applicable  to  voting  on 
by-laws  by  sec.  351,  and  which  seem  to  but  echo  the  00m- 
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J.  A.  Paterson,  K.C.,  for  defendant. 
George  Kerr,  for  plaintiffs. 

The  Master: — Tlie  statement  of  claim  was  delivered  on 
26th  February.  Thereupon  negotiations  took  place  with  a 
view  to  settlement.  Nothing  came  of  these,  and  on  ITth 
April  the  judgment  was  signed  under  Rule  587. 

The  irregularity  relied  on  is  that  no  affidavit  of  default 
was  filed  at  the  time,  though  one  was  filed  two  days  later, 
after  the  notice  of  this  motion  had  been  given.  Rule  567 
is  silent  as  to  the  necessity  of  any  affidavit  such  as  is  re- 
quired under  Rule  263. 

I  am  informed  by  the  clerk  of  records  and  writs  and  by 
his  predecessor  that  such  an  affidavit  has  always  been  re- 
quired, and  by  the  senior  taxing  officer  that  such  an  affi- 
davit is  proper  and  is  always  taxable.  It  appears  that  the 
judgment  in  question  was  signed  on  the  supposition  that 
such  an  affidavit  was  among  the  papers  before  it  was  issued; 
and  that  its  necessity  was  immediately  brought  to  the  notice 
of  plaintiffs'  solicitor.  As  Rule  587  is  silent,  it  does  not 
seem  proper,  in  view  of  the  long  continued  practice  on  the 
point,  to  hold  that  no  affidavit  is  necessary  as  a  proof  of 
default.  It  is  against  principle  to  throw  any  responsibility 
on  the  officers  of  the  Court,  and  make  it  their  duty  to  ascer- 
tain if  the  necessary  default  exists  or  not. 

It  might  happen  that  the  statement  of  defence  had  been 
filed  and  not  served  or  served  and  not  filed.  In  either  case 
defendant  would  technically  be  in  default  under  Rule  267; 
and  yet  it  would  be  reasonable  in  such  case  to  ascertain  if 
there  had  not  been  some  oversight  on  the  part  of  the  solici- 
tor before  issue  of  judgment  and  execution,  as  was  done  on 
this  occasion.  Plaintiffs'  solicitor  is  free  from  any  imputa- 
tion of  sharp  practice,  as  he  might  not  unreasonably  have 
supposed  from  defendant's  conduct  and  the  correspondence 
that  he  was  not  intending  to  go  on  with  his  defence  to  the 
action. 

I  think,  however,  that  the  judgment  was  irregular  and 
must  be  set  aside,  as  well  as  the  execution  thereunder.  .  .  • 

I  thfnk  justice  will  be  done  in  thU  case  by  makinjr  the 
cii^U  uf  ll(r  motion  tn  fleftvndant  in  the  vtwi^e.     .    .    . 
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Cartwrigiit,  Master.  May  9th,  1907. 

CHAMBERS. 

ILLSLF.Y  AXD  HOKX  v.  TORONTO  HOTEL  CO. 

Parties — Assigfiment  of  Claims — Action  Brought  in  Name  of 
Assignors  —  Want  of  Substantial  Interest — Insolvency — 
Motion  to  Dismiss  Action — Security  for  Costs — Authority 
of  Solicitors — Correspondence — Costs. 

Motion  by  defendants  for  an  order  dismissing  the  action, 
on  the  ground  tliat  plaintiffs  have  no  substantial  interest  in 
it,  or  in  the  alternative  for  security  for  costs. 

H.  E.  Eose,  for  defendants. 
A.  B.  Morine,  for  plaintiffs. 

The  Master: — Thi^  action  was  commenced  on  26th 
June,  1906.  The  statement  of  claim  was  delivered  on  26th 
November.  On  3rd  January,  1907,  defendants  gave  notice 
of  motion  to  dismiss,  on  the  ground  that  plaintiffs  had  no 
beneficial  interest  herein,  and  expressed  their  intention  to 
examine  in  support  of  this  motion  Messrs.  Wilkie  and  Rice 
of  the  Imperial  Bank  and  the  plaintiff  Horn.  It  was  con- 
tended that  the  bank  were  the  real  ])laintiffs,  and  should 
so  appear  on  the  record  and  be  liable  for  costs,  especially 
as  they  are  admittedly  assignees  of  the  plaintiffs  of  any 
claim  they  may  have  aginst  defendants. 

As  a  result  of  this  action  of  defendants,  a  correspondence 
took  place  between  Horn  and  plaintiffs'  solicitor  on  the 
record.  It  began  with  a  letter  dated  9th  January  from 
Horn  to  Bicknell  referring  to  a  telephone  conversation  be- 
tween them  in  which  Bicknell  had  told  Horn  (as  he  says) 
that  in  the  approaching  examination  he  (Horn)  would 
be  expected  to  say  that  the  suit  was  brought  by  him,  but  that 
this,  says  Horn,  "is  a  little  more  than  I  can  do."  He  further 
says:  "It  was  the  bank,  not  1,  who  gave  you  the  instruc- 
tions for  the  present  suit."  At  the  same  time  Horn  seems 
to  say  that  he  has  an  interest  in  this  atteni])t  to  realize  the 
claim  set  out  in  the  pleading.  No  otber  conclusion  is  con- 
sistent with  the  concluding  paragraph  of  the  letter  of  9th 
January     ...     :    "  The  Imperial  Bank  has  always  been 
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lair  10  me,  ana  i  Know  tnai  wnen  me  matter  is  settiea  wiin 
the  Hotel  Co.,  whatever  remains  to  be  adjusted  between 
myself  and  the  bank  will  be  fairly  dealt  \^ith." 

When  the  correspondence  between  Horn  and  Bicknell  is 
examined,  it  shews  that  they  differ  not  on  the  facts  but  on 
the  proper  inference  from  these  facts.  This  applies  to  the 
admitted  payments  of  $250  by  Horn  to  Bicknell  and  to  Mr. 
Curry,  ostensibly  as  retaining  fees  paid  by  Horn  to  them 
as  his  solicitor  and  counsel  in  the  action. 

In  consequence  of  the  persistence  of  Horn  in  his  view 
that  the  suit  was  not  his,  Bicknell  wrote  oii  17th  January: 
*•  In  view  of  your  letter  (of  16th  January)^  1  shall  refuse  to 
have  anything  further  to  do  with  the  suit,  and  you  had 
better  take  it  to  other  solicitors."  This  letter  was  on  the 
same  day  returned  by  Horn,  who  said  it  must  have  been 
sent  to  him  by  mistake :  "  I  know  of  no  suit  in  your  office 
in  which  I  have  anything  to  do  with  the  appointment  of 
solicitors.  If  you  refer  to  the  pending  action  on  behalf  of 
the  Imperial  Bank  against  the  Hotel  Co.,  I  would  suggest 
that  you  notify  your  clients,  as  their  interests  might  other- 
wise be  prejudiced.''  Next  day  the  letter  of  17th  January 
was  again  returned  by  Bicknell,  with  another  letter  reaffirm- 
ing his  contention  that  it  was  Horn's  suit,  and  concluding: 
"  There  is  no  action  pending  on  behalf  of  the  Imperial 
Bank  against  the  Toronto  Hotel  Co.'' 

On  21st  January  the  correspondence  ended  with  a  letter 
from  Horn  reasserting  his  view  and  saying:  "I  will  not, 
under  any  circumstances,  assume  the  direction  or  control 
of  the  suit."  On  the  same  day  Bicknell  wrote  saying  it  was 
no  use  to  prolong  the  correspondence,  and  adding:  "  If  you 
do  not  wish  to  proceed  with  the  suit,  it  can  be  discontinued.' 

While  this  epistolary  warfare  was  going  on,  there  had 
been  a  shorter  correspondence  between  Horn  and  Mr. 
Wilkie.  On  15th  January  Horn  wrote  sending  Wilkie  copies 
of  the  correspondence  between  himself  and  Bicknell,  and 
alleging  that  Bicknell's  position  was  "  contrary  to  the  facts." 
In  answer  Wilkie  indorsed  Bicknell's  position,  and  said: 
*•  The  bank  in  June  last  absolutely  declined  to  take  any 
proceedings  against  the  Hotel  Co.,  and  I  understood  at  the 
time  that  you  had  given  Mr.  Bicknell  instructions  to  proceed 
in  your  own  name  and  on  your  own  behalf.  Since  then  the 
bank  has  had  nothing  to  do  with  the  matter."  Horn  replied 
expressing  his  "  great  surprise  and  regret "  at  Wilkie's  atti- 
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tude.  No  further  letters  passed  between  theiii.  Even,  how- 
ever, in  this  final  letter  of  Hom^s  of  23rd  January  there  are 
expressions  of  warning  which  plainly  imply  that  Horn,  in 
his  own  opinion,  is  interested  in  the  result  of  the  action.  I 
refer  especially  to  the  following  paragraph — promising  that 
Osier  &  Hammond  have  given  the  bank  a  guarantee  of 
$20,000  on  the  account  of  lUsley  and  Horn :  "  I  have  dis- 
cussed the  whole  situation  with  Mr.  Hammond,  and,  while 
his  firm  are  quite  prepared  to  make  good  their  bond,  if 
called  on,  he  concurs  with  me  in  the  opinion  that  the  guar- 
antors are  liable  only  for  ultimate  loss,  and  it  is,  of  course, 
the  duty  of  the  bank  to  shew  it  has  properly  exercised  all 
its  legal  rights  against  the  primary  debtor  before  calling  on 
the  guarantors  to  make  good  any  loss."  This  is  surely  un- 
meaning verbiage  unless  it  asserts  the  interest  of  plaintiffs 
in  the  action,  and  is  intended  as  a  warning  to  the  bank  that 
they  must  pursue  their  remedies  under  the  assignment  given 
them  of  this  claim  by  plaintiffs,  on  peril  of  being  held  re- 
rponsible  for  such  neglect  and  losing  the  benefit  of  Osier  & 
Hammond's  guarantee,  at  least  pro  tanto,  and  perhaps  alto- 
gether.    .     .     . 

It  was  not  until  2nd  March  that  Horn  was  examined.  I 
have  read  his  depositions.  They  only  amplify  and  reiterate 
the  statements  contained  in  the  correspondence.     .     .     . 

The  question  of  what  constitutes  a  nominal  plaintiff 
so  as  to  require  him,  if  insolvent,  to  give  security  for  costs, 
was  considered  in  Sharp  v.  Grand  Trunk  R.  W.  Co.,  1  0.  L. 
E.  200,  when  the  authorities  are  collected  and  discussed, 
from  these  it  is  clear  that  the  plaintiffs  here  are  very  far 
from  being  shadows.  The  assignments  to  the, bank  are  not 
in  the  nature  of  a  purchase  by  them.  On  the  contrary,  both 
the  firm  of  lUsley  and  Horn  and  the  company  now  in  liquid- 
ation (Illsley  and  Horn  Limited)  expect  to  get  the  benefit 
of  anything  that  may  be  recovered  in  the  action.  Indeed 
it  could  not  be  otherwise  when  they  are  plaintiffs.  It  is 
true  that  such  recovery  will  be  applied  by  the  bank  in 
reduction  of  their  claims  against  plaintiffs.  But,  for  that 
very  reason,  it  is  clear  that  plaintiffs  arc  most  vitally  inter- 
ested in  obtaining  the  largest  possible  sum  from  defendants 
.>o  as  to  release  the  other  securities  held  as  collateral  to 
their  account  with  the  bank. 

In  any  case,  it  is  to  me  (juite  clear  that  Mr.  Horn  is 
very  far  from  being  insolvent.     He  had  no  diflRculty  in  pay- 
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ing  these  two  sums  of  $250  each,  and  it  would  seem  that 
he  must  be  making  considerable  payments  all  the  time  for 
pemiums  on  life  policies,  and,  no  doubt,  also  on  Osier  and 
Hammond's  bond. 

If  Mr.  Horn  seriously  contends  that  this  action  was 
brought  and  is  being  prosecuted  without  his  authority,  he 
is  not  without  remedy.  Himself  a  member  of  the  legal 
profession,  he  is  no  doubt  aware  of  Scribner  v.  Parcells, 
20  0.  B.  554,  and  of  the  completeness  of  the  remedies  given 
to  any  one  in  whose  name  an  action  has  been  brought  with- 
out authority.  ... 
-     [Nixon  V.  Mundett,  ante  612,  distinguislied.] 

It  is  admitted  that  an  order  has  been  made  authori2ing 
the  liquidator  to  allow  the  name  of  Illsley  and  Horn  Limited 
to  be  used  as  plaintiffs  and  that  the  liquidator  has  been 
indemnified  by  a  bond  "  not  furnished  by  the  Imperial  Bank, 
but  by  us  on  your  behalf  f  letter  of  Bicknell  to  Horn  of 
15th  January.     .     .     . 

I  do  not  see  how  the  motion  can  succeed.  Defendants 
should  without  further  delay  put  in  their  statement  of  de- 
fence ....  Then  they  can  await  further  develop- 
ments in  perfect  safety.  If  Horn  declines  to  give  any  fur- 
then  instructions,  and  Bicknell  declines  in  that  case  to  go 
on  with  the  action,  defendants  can  move  to  dismiss  for  want 
of  prosecution.  But,  in  view  of  Horn's  own  letters  and  his 
pointed  reference  to  the  duty  of  the  bank  to  press  the  claim, 
at  the  peril  of  losing  their  recourse  to  the  Osier  &  Hammond 
bond,  it  does  not  seem  likely  that  he  will  take  such  a  sui- 
cidal course.     .     .     . 

The  motion  must  be  dismissed,  but,  as  the  facts  are 
somewhat  unuj^ual,  the  costs  may  be  in  the  cause. 


RiDDELL,  J.  May  9th,  1907. 

TRIAL. 

BOWIXS  v.  HOME  BAXK  OF  CAXADA. 

Prom issory  yotes — InvaHdUy — Illegal  Tratisaction— Stifling 
Prosecution — Cancellation  of  Notes —  Cosi^—Misrepre- 
sc n  fa tioth^ — A  m  e ndin  en  t  of  Pleadings. 

Action  for  the  return  of  certain  promissory  notes  made 
by  plaintiff  and  delivered  to  defendants,  in  the  circum- 
.-tances  nicntionod  in  the  judgment. 
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F.  A.  McDiarmid,  Lindsay,  for  plaintiff. 
H.  T.  Kelly,  for  defendants. 

RiDDELL,  J.: — The  plaintiff,  a  farmer  in  Brock  town- 
ship, learned  on  28th  February,  1907,  that  his  brother  Ernest 
had  forge.d  the  name  of  their  brother  Charles.  Having 
learned  this  in  the  village  of  Cannington,  he  on  his  return 
home  discussed  the  matter  freely  with  his  widowed  mother 
and  his  brother  Charles,  both  of  whom  resided  with  him. 
The  mother  was  naturally  very  much  excited  and  frightened, 
and  it  was  decided  by  plaintiff  that  he  would  do  all  in  his 
power  to  prevent  the  punishment  of  his  erring  brother. 
Thisi  brother  was  not  living  on  the  farm,  but  had  married, 
some  time  before,  the  daughter  of  one  Daniels,  and  was 
living  with  his  father-in-law.  On  the  following  day,  Friday, 
the  local  manager  of  the  defendant  bank  drove  to  plaintiff's 
farm  along  with  the  holder  of  the  forged  note  which  plain- 
tiff already  knew  of.  The  manager  shewed  plaintiff  a  note 
made  by  Ernest  with  his  (plaintiff's)  name  thereon,  and 
plaintiff  at  once  said  that  the  signature  was  not  his.  What 
the  manager  then  said  is  in  dispute,  plaintiff  saying  that, 
after  asking  where  Ernest  lived,  the  manager  said,  "  I'll  go 
over  and  see  him,  and  if  he  does  not  square  up,  we'll  have 
him  arrested."  The  manager  says :  "I  did  not  say  anything 
about  arrest.  I  said  it  was  a  serious  matter,  and  we  would 
have  to  have  it  straightened  up."  And  he  further  says  that 
he  wanted  payment  made  at  once.  Though  I  think  plaintiff 
a  very  truthful  witness,  I  accept  the  recollection  of  the  bank 
manager.  The  manager  then  went  and  saw  Ernest,  and 
was  assured  by  Ernest  that  plaintiff  had  actually  signed  the 
note.  The  manager  did  not  believe  Ernest,  and  did  believe 
plaintiff;  and  on  the  following  day  Ernest  admitted  that 
the  note  was  a  forgery. 

On  Saturday  morning,  at  the  instance  of  the  holder  of 
the  first-named  note,  Ernest  and  the  plaintiff  went  into  Can- 
nington, to  the  holder's  house,  and  were  by  him  taken  to 
the  office  of  the  only  solicitor  in  Cannington,  who  had  al- 
ready been  retained  by  such  holder,  and  had  been  consulted 
by  the  bank  manager  in  connection  with  the  matter.  There- 
upon the  solicitor  acted  for  all  parties.  Ernest  represented 
that  he  was  the  owner  of  certain  chattels  and  of  certain 
interests  in  real  estate,  and  it  was  arranged  by  plaintiff, 
Ernest,  and  the  solicitor,  that  plaintiff  should  give  his  notes 
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for  tlie  amount  of  the  forged  securities,  and  himself  take 
^^eeu^ity  from  Ernest.  This  was  done,  with  the  knowledge 
and  concurrence  of  the  manager  and  the  other  holder, 
though  the  forged  paper  was  not  given  up. 

Plaintiff  found  that  the  chattels  which  he  thought  were 
Ernest's  had  been  mortgaged  to  Daniels,  and  on  4th  March 
he  repudiated  the  whole  transaction.  About  6th  March 
he  was  informed  that  Daniels  would  give  up  the  chatjels, 
but  he  insisted  on  treating  the  whole  matter  as  a  nullity. 
On  8th  March  his  solicitors  wrote  to  the  manager  saying 
that  they  were  instructed  that  the  notes  had  been  given  on 
the  misrepresentations  of  the  manager  and  others  as  to  the 
amount  of  security  that  he  was  to  receive.  On  15th  March 
the  manager  answered  denying  that  .there  were  any  misrep- 
resentations made  by  him,  and  refusing  "  therefore  to  give 
up  the  notes." 

Thereupon  this  action  was  brought  on  18th  March.  In 
the  statement  of  claim  plaintiff  alleges  that  the  manager 
and  the  solicitor  for  defendants  had  threatened  that  they 
would  prosecute  Ernest  for  forgery,  and  that  he  thereupon, 
in  order  to  save  his  brother  from  punishment  as  a  forger, 
gave  promissory  notes  in  order  to  obtain  for  him  immunity 
from  any  prosecution  for  forgery.  He  then  goes  on  to  say 
that  defendants,  by  their  manager  and  solicitor,  falsley  repre- 
sented to  him  that  Ernest  was  possessed  of  chattels  and 
real  estate  amply  sufficient  to  protect  plaintiff  from  any 
liability  upon  the  said  promissory  notes,  and  that,  to  the 
knowledge  of  the  solicitor,  Ernest  was  not  the  owner  pf  any 
interest  in  the  real  estate  or  any  equity  in  the  chattels;  and 
the  claim  is  for  the  return  of  the  promissory  notes. 

As  to  the  charge  that  defendants,  by  manager  or  solicitor, 
made  misrepresentations  respecting  the  lands  and  goods  of 
Ernest,  there  is  not  a  tittle  of  evidence  to  support  any  such 
allegation.  If  any  misrepresentations  were  made,  neither 
manager  nor  solicitor  had  anything  to  do  with  them.  So 
that,  if  the  action  is  to  depend  upon  that  charge,  it  must 
^ail. 

But  plaintiff  sets  up  that  the  notes  were  given  in  order 
to  obtain  for  his  brother  immunity  from  prosecution,  and 
asks  to  amend  his  pleading  so  as  to  make  it  clear  that  he 
so  claims.  I  think  that  such  an  amendment  may  be  made, 
and  (a*s  it  cannot  take  defendants  by  surprise)  without  im- 
posing any  terms  as  to  costs. 
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threaten  to  arrest  Ernest,  when  he  said  this  was  a  seri- 
ous^ matter  and  would  have  to  be  straightened  up,  and, 
later,  when  the  conference  took  place  in  the  solicitor's  ofl&ce, 
what  he  said  and  did  was  said  and  done  with  the  intention 
and  for  the  purpose  of  plaintiff's  understanding  that  unless 
plaintiff  would  give  security  for  his  brother's  debt,  his 
brother  would  be  prosecuted,  and  that  if  he  did  give  such 
security  the  brother  would  not  be  prosecuted;  that  plaintiff 
so  understood,  and  the  manager  knew  that  he  did  so  under- 
stand. This  being  so,  the  transaction  cannot  stand.  That 
plaintiff  was  willing  and  ready  as  early  as  Thursday  evening 
to  do  all  in  his  power  to  protect  his  brother,  makes,  I  think, 
no  difference.  No  one  could  imagine,  and  the  manager  did 
not  imagine,  that  plaintiff  would  be  willing  to  give  such 
security  unless  to  save  his  brother;  and  no  one  could  im- 
agine and  the  manager  did  not  imagine,  that  if  plaintiff 
supposed  that  if  his  giving  the  securities  would  not  prevent 
the  prosecution,  they  would  have  been  given.  All  these 
persons,  plaintiff,  Ernest,  manager,  solicitor,  and  holder  of 
other  notes,  were  engaged  in  a  scheme  to  prevent  a  prosecu- 
tion— to  stifle  a  prosecution — they  were  engaged  in  com- 
pounding a  felony.  The  principle  that  securities  obtained 
under  such  circumstances  cannot  stand  does  not  depend  upon 
the  doctrine  of  pressure.     .     .     . 

[Eeference  to  Williams  v.  Bay  ley,  4  Giff.  638,  L.  R.  1 
H.  L.  200.] 

With  a  case  so  on  all  fours  with  the  present,  it  would 
seem  to  be  useless  to  examine  further.  I  have,  however, 
read  with  care  the  many  authorities  cited  upon  the  argu- 
ment, and  many  more.  Some  of  these  are:  Bell  v.  Rid- 
dell,  2  0.  B.  25;  Watts  v.  Mitchell,  26  Gr.  570;  Topence 
v.  Martin,  38  TJ.  C.  R.  411  (see  especially  cases  cited  at  pp. 
425,  426);  Henry  v.  Dickie,  27  0.  R.  416;  Leggatt  v.  Brown, 
30  0.  R.  225;  Piper  v.  Harris  Manufacturing  Co.,  15  A.  R. 
642;  Brook  v.  Hook,  L.  R.  6  Ex.  89;  Wood  v.  Lloyd,  6  M. 
&  G.  675;  Flower  v.  Sadler,  10  Q.  B.  D.  572;  Jones  v.  Merio- 
neth, [1892]  1  Ch.  173;  Wallace  v.  Hardacre,  1  Camp.  N".  P. 
45;  Davies  v.  London,  &c.,  Ins.  Co.,  8  Ch.  D.  469;  Pollock 
on  Contracts,  6th  ed.,  pp.  553,  554;  Leake  on  Contracts,  5th 
ed.,  p.  217. 

Several  of  these  cases  are  instances  of  a  security  being 
obtained  from  an  actual  debtor  by  threat  of  prosecution, 
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which,  it  has  been  held,  is  not  in  itself  a  ground  for  declaring 
the  security  void;  others  are  of  a  different  character;  but 
I  find  no  case  in  which  the  principles  laid  down  in  Williams 
V.  Bayley  have  been  questioned.  I  follow  that  case.  It  is 
authority  also  for  the  proposition  that  securities  which  have 
been  obtained  in  that  way  should  be  ordered  to  be  deUvered 
up  to  be  cancelled;. and  that  in  that  instance  the  rule  "in 
pari  delicto  melior  est  conditio  defendentis  '*  does  not  apply. 
There  will  be  no  costs — plaintiff  and  defendants  were 
equally  guilty  of  a  great  moral  wrong. 


Anglin,  J.  May  9th,  1907. 

TRIAL. 

RUETHEL  MINING  CO.  v.  THORPE. 

Company — Directors — Sale  of  Mining  Properties  to  Com" 
pany — Acquisition  ly  Director — Agent  or  Trustee  for 
Company — Secret  Profits  —  Affirmance  of  Contract  by 
Company — Return  of  Notes  and  Shares — Costs. 

Action  brought  in  the  name  of  the  Ruethel  Mining  Co. 
against  the  president,  William  A.  Thorpe,  and  3  directors, 
Charles  M.  Hovey,  Archibald  McPhail,  and  Henry  C.  Bees, 
for  a  declaration  that  a  certain  mining  location  in  the  town- 
ship of  Bucke  was  bought  by  defendant  Thorpe  for  and 
on  behalf  of  the  company,  and  was  held  by  him  as  agent 
and  trustee  for  the  company,  and  for  a  judgment  requiring 
Thorpe  and  his  co-defendants  to  re-deliver  to  the  company 
45,000  shares  of  the  capital  stock  and  promissory  notes  for 
$3,500  delivered  by  the  company  to  Thorpe  as  consideration 
for  the  purchase  of  the  property,  which  promissory  notes 
and  shares  were  alleged  to  be  held  by  Thorpe  and  his  co- 
defendants. 

A.  H.  G.  Ellis,  Windsor,  for  plaintiffs. 
A.  H.  Clarke,  K.C.,  for  defendants. 

Anglin,  J. : — The  Ruethel  Mining  Co.  was  incorporated 
by  letters  patent  issued  on  20th  September,  1905  (the  ori- 
ginal subscribers  named  in  the  letters  patent  being  W.  A. 
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McPhaU,  J.  W.  Woltz,  G.  J.  Munsell,  F.  Zabriskie,  and  A.  K. 
Sweet,  all  of  the  city  of  Detroit),  for  the  purpose  of  carry- 
ing on  "  the  operations  of  a  mining,  milling,  production, 
and  development  company,  with  a  capital  stock  of  $250,000 
in  250,000  shares  of  $1  each/'  The  letters  patent  named 
Thorpe,  Bees,  Newcombe,  Hovey,  McPhail,  Woltz,  and 
Munsell,  as  provisional  directors. 

Prior  to  the  application  for  ^corporation  of  this  company, 
Messrs.  Thorpe,  Kees,  Hovey,  Newcombe,  and  ^IcPhail  had 
formed  a  syndicate  or  partnership  under  the  name  of  the 
^•Nipissing  Development  Company,  Ltd."  The  articles  of 
association  shew  that  the  5  partners  as  joint  owners  con- 
tributed to  the  capital  stock  the  north-west  quarter  of  the 
south  half  of  lot  7  in  the  3rd  concession  of  the  township  of 
Bucke,  at  a  valuation  of  $9,000,  and  that  Newcombe, 
McPhail,  and  Hovey  jointly  contributed  in  cash  $1,000.  Of 
this  cash  subscription  only  a  small  portion  was  paid.  These 
articles  of  association  bear  date  23rd  September,  1905. 

On  26th  September,  1905,  the  7  provisional  directors  of 
the  Ruethel  Mining  Co.  agreed  among  themselves  "  to  make 
their  official  acts  from  this  date  binding  upon  the  said  com- 
pany until  its  charter  shall  have  been  granted." 

On  29th  September  the  Nipissing  Development  Co. 
made  a  proposal  in  writing  to  the  directors  of  the  Euethel 
Mining  Co.  to  sell  to  the  company  the  north-west  quarter 
of  the  south  half  of  the  lot  aforesaid  for  45,000  shares  of 
the  capital  stock  of  the  Euethel  Mining  Co.  and  $2,500  in 
cash.  The  proposal  provided  that  the  cash  should  be  paid 
in  instalments,  and  that  the  shares  of  stock  should  be  pooled 
and  be  "  subject  to  cancellation  in  case  the  property  proves 
a  failure  after  proper  prospecting  and  development,  or  may 
be  applied  to  the  payment  of  other  property  which  we  hereby 
pledge  ourselves  to  obtain  for  the  mining  company." 

At  a  meeting  of  the  board  of  directors  of  the  Ruethel 
Mining  Co.  held  on  30th  September  .  .  .  the  propo- 
sition of  the  Nipissing  syndicate  was  accepted.  The  7  pro- 
visional directors  of  the  company  signed  the  document  of 
acceptance,  which  xhey  declare  shall  be  "  considered  hence- 
forth binding  upon  the  Ruethel  Mining  Co.,  Ltd.,  when  it 
shall  have  become  a  duly  authorized  corporate  body,  either 
under  its  applied  name,  firm  name,  or  any  other  name  that 
may  be  assigned  to  it  by  the  provincial  officers."     Though 
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the  letters  patent  incorporating  the  company  had  actuaUy 
ifcisued  upon  the  day  on  which  this  meeting  was  held,  the 
directors  appear  at  the  time  of  holding  the  meeting  not  to 
have  been  aware  of  this  fact. 

Upon  the  evidence  before  me  I  find  that  when  this  bar- 
gain was  made  defendant  Thorpe,  at  all  events,  knew, 
.  whether  his  partners  in  the  Nipissing  syndicate  were  aware 
of  it  or  not,  that  the  portion  of  lot  7  which  was  being  sold 
to  plaintiff  company  was  in  such  a  ix)sition  that  it  was  prac- 
tically of  no  value.  The  work  necessary  to  entitle  it  to  pas^s 
inspection  had  not  been  done,  and  there  appears  to  have 
been  no  intention  that  it  should  be  done.  Nevertheless, 
there  were  distinct  representations  made  to  the  company 
by  Thorpe  and  his  co-defendants  that  this  property,  knovn 
to  be  of  no  real  value,  was  in  fact  of  substantial  value  and 
a  good  and  adequate  consideration  for  the  shares  of  stock 
and  money  which  the  company  agreed  to  pay. 

Acting  upon  the  faith  of  Mr.  Thorpe's  representations 
as  to  the  value  of  this  property,  the  directors  of  the  com- 
pany instructed  Mr.  Bees,  their  engineer,  to  begin  operations 
for  development  upon  it  at  the  earliest  moment  possible,  and 
they  required  him  to  report  weekly  to  the  board. 

Ai)out  3rd  October  Mr.  Thorpe  went  to  Cobalt.  He  does 
not  appear  to  have  gone  for  the  purpose  of  looking  after  the 
property  sold  to  the  company,  but  in  order  to  look  after 
Home  other  mining  locations.  A  resolution  was  passed  by 
the  Xipissing  syndicate  that  his  expenses  should  be  paid  by 
the  syndicate  and  the  Ruethel  Mining  Co.,  with  a  proviso 
that,  as  far  as  they  could  be  justly  charged  against  the  com- 
pany, it  should  be  made  to  bear  such  expenses.  When  set- 
ting out  Thorpe  received  towards  his  expenses  $50,  which  had 
been  paid  by  Mr.  Hovey  to  the  Nipissing  syndicate  and  which 
was  subsequently  transferred  by  that  syndicate  to  the  Rue- 
thel  Co.,  and  credited  by  the  company  to  Hovey  upon  his 
subscription  for  shares  in  the  company.  Mr.  Rees  did  not 
act  upon  the  resolution  of  the  directors  because,  as  he  told 
Mr.  Woltz,  Mr.  Thorpe  had  told  him  that  he  should  not  goto 
Cobalt. 

Thorpe  learned  while  at  Cobalt  of  a  mining  claim  upon 
whicli  two  brothers  named  McMahon  were  located.  He 
satisfied  himself  that  this  claim  was  worth  looking  after, 
and  he  entered  into  negotiations  with  the  McMahons  to 
acquire  their  interests,  which  he  evcntuallv  secured  for  fW. 
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iiers  in  the  Nipissing  syndicate  that  it  could  be  had,  but 
that  he  required  $300  to  secure  it.  About  this  time  Rees, 
who  was  in  Detroit,  pressed  Woltz  for  payment  of  his  sub- 
scription for  shares  in  the  Ruethel  Mining  Co.  and  got  from 
him  $510.  Two  or  three  days  after  Rees  got  this  money 
from  Woltz,  a  draft  for  $300  was  sent  by  Rees  to  Thorpe 
at  Cobalt,  with  the  concurrence  of  Hovey,  Xewcomb,  and 
McPhail.  Rees  insists  that  it  was  not  part  of  Woltz's  money 
which  was  sent  to  Thorpe,  but  money  belonging  to  Rees 
himself.  Rees  admits  that  the  money  sent  Thorpe  was 
taken  out  of  the  same  deposit  box  in  which  he  placed  the 
$300  received  from  Woltz.  Thorpe  was  not  advised  by 
Rees  that  the  money  sent  him  was  aught  else  than  money 
of  the  Ruethel  Co.,  for  which  he  had  asked,  and  Thorpe  in 
fact  received  the  money  and  used  it  believing  it  to  be  Rue- 
thel Mining  Co.  money.  The  money  paid  by  Woltz  to  Rees 
is  credited  in  the  books  of  the  Ruethel  Mining  Co.  as  a  pay- 
ment by  Woltz  upon  his  stock  subscription,  and  Woltz  swears 
that  Rees  told  him  that  it  was  $300  of  his  (Woltz's)  money 
which  had  been  sent  up  to  Thorpe,  and  not  money  obtained 
from  Hovey,  Newcombe,  and  McPhail,  as  Thorpe  had  stated 
to  Woltz  when  questioned  about  the  matter. 

Upon  this  evidence  I  find  that  the  $300  sent  to  Thorpe 
was  Ruethel  Mining  Co.  money,  and  was  part  of  the  moneys 
obtained  in  stock  subscription  by  Rees  from  Woltz. 

Thorpe  had  paid  $25  to  the  McMahons  a«  a  deposit. 
This  $25  was  part  of  the  $50  which  he  took  with  him  to 
cover  expenses.  Out  of  the  $300  received  from  Rees 
he  paid  the  balance  of  $275  to  the  McMahons,  and  obtained 
from  them  a  transfer  of  their  interests  in  the  property  to 
himself. 

On  ITth  November  the  organization  meeting  of  the 
Ruethel  Mining  Company  was  held.  Messrs.  Thorpe,  Hovey, 
McPhail,  Newcomb,  Woltz,  Rees,  and  Munsell  were  elected 
directors.  The  directors  subsequently  mot  and  passed  by- 
laws. At  this  directors'  meeting  there  was  submitted  a 
proposition  from  Mr.  Thorpe  for  the  sale  to  the  company 
of  his  interest  in  the  south-west  quarter  of  the  north  half 
of  lot  15  aforesaid  for  $17,000,  and  other  consideration, 
to  be  paid  as  follows :  the  sum  of  $3,500  on  promissory  note 
of  the  company  and  the  issue  to  Thorpe  of  66,700  shares  of 
the  capital  stock  of  the  company,  of  which  45,000  shares 
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should  be  taken  in  part  payment  for  the  property  at  30 
cents  on  the  dollar  par  value  per  share,  and  the  balance  of 
21,700  shares  to  be  held  by  Thorpe  in  trust  to  be  disposed 
of  with  the  consent  of  the  directors  at  a  price  not  less  than 
30  cents  a  share,  and  the  proceeds  therefrom  to  be  applied 
in  payment  of  the  amount  due  Thorpe  (upon  promissory 
note),  and  the  balance  to  be  paid  to  the  treavsurer  of  the 
company,  to  be  applied  in  payment  of  expenses  for  develop- 
ment of  the  property  sold,  etc.  This  proposition  was  accep- 
ted by  the  directors,  and  its  acceptance  was  confirmed  at  a 
shareholders'  meeting  called  for  the  purpose.  At  this 
time,  although  subscriptions  for  stock  had  been  obtained 
from  three  or  four  other  persons,  no  allotment  of  shares 
liad  been  made,  and  the  only  actual  shareholders  in  the 
company  were  those  named  in  the  letters  patent,  who  were 
all  present,  either  in  person  or  by  proxy,  at  this  shareholders' 
meeting. 

There  was  no  statement,  either  at  the  directors'  meeting 
on  17th  November  or  at  the  shareholders'  meeting  when 
Mr.  Thorpe's  proposition  was  accepted,  that  any  other  person 
was  interested  in  the  sale  of  the  property  except  himself,, 
nor  were  any  facts  disclosed  from  which  it  could  be  inferred 
that  the  other  members  of  the  Nipissing  syndicate  were  to 
receive  any  portion  of  the  proceeds  of  the  sale.  The  accep- 
ted oifer  for' the  sale  of  part  of  lot  7  was  not  rescinded,  and 
it  was  not  until  12th  March,  1906,  that  a  resolution  was 
passed  by  the  company  formally  revoking^  by  mutual  consent, 
the  contract  for  the  acquisition  of  this  property. 

Upon  the  evidence  before  me  I  am  satisfied  that  Mr. 
Munsell,  one  of  the  shareholders,  and  a  director  of  the  plain- 
tiff company,  was  imaware  of  the  interest  of  Messrs.  Xew- 
comb,  Rees,  Hovey,  and  McPhail  in  the  proceeds  of  the 
sale  of  part  of  lot  15  by  Mr.  Thorpe  to  the  company.  Al- 
though Mr.  Woltz  was  probably  aware  that  Mr.  Bees  had 
some  interest  in  the  matter,  I  incline  to  the  view  that  he 
was  not  aware  of  the  interest  of  Messrs  Xewcomb,  Hovey, 
and  McPhail. 

As  a  matter  of  fact,  Messrs.  Rees,  Hovey,  Newcomb,  and 
McPhail  obtained,  by  indorsement  from  Mr.  Thorpe, promis- 
sory notes  of  the  company — ^Mr.  Hovey  for  $333.33,  Mr.  Mc- 
Phail for  $333.33,  Mr.  Newcomb  for  $333.33,  and  Mr.  Rees 
for  $1,000 — and  of  4o,000  shares  of  stock  issued  to  Thorpe, 
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Hovey,  McPhail,  and  Newcomb,  each  received  5,000  shares, 
and  Rees  14,500. 

Some  time  afterwards,  at  the  instance  of  the  directors, 
Thorpe  rendered  a  bill  to  the  company  for  the  balance  of 
expenses  upon  his  trip  to  Cobalt,  3rd  to  26th  October, 
$75.50.     This  bill  the  company  paid  on  3rd  March,  1906. 

Kelying  principally  upon  the  fact  of  the  presentation 
and  the  payment  of  this  account,  and  upon  the  fact  that  the 
moneys  paid  by  Thorpe  to  the  McMahon  brothers  for  the 
acquisition  of  the  portion  of  lot  15  transferred  to  the  com- 
pany were  actually  moneys  of  the  company,  Mr.  El^s  urged 
that  Thorpe  should  be  held  to  have  acquired  this  property 
as  agent  and  trustee  for  the  compariy,  and  that  the  property 
should  be  declared  to  have  been  always  the  property 
of  the  company  upon  and  since  its  acquisition  by  Thorpe. 
The  evidence,  in  my  opinion,  does  not  warrant  such  a  hold- 
ing. There  is  no  record  of  any  resolution  of  the  company 
or  of  its  directors  sending  Thorpe  to  Cobalt.  It  is,  I  think, 
reasonably  clear  that  in  going  to  Cobalt  Thorpe  did  not  go 
on  behalf  of  the  company  or  with  any  intention  of  working 
for  the  company,  but,  on  the  contrary,  went  with  a  view 
of  acquiring  property  for  himself  and  his  co-partners  in  the 
Nipissing  syndicate,  with  the  intention  of  selling  it  eventu- 
ally to  the  company.  Although  his  use  of  the  compan/s 
money  for  the  purchase  of  the  property  was  probably  un- 
authorized, and  such  that  he  could  be  made  to  account  for 
these  moneys,  I  do  not  think  it  could  upon  that  fact  alone 
be  held  that  he  made  the  purchase  on  behalf  of  the  company. 
The  account  of  $75.50  was  not  presented  until  long  after  the 
company  had  in  fact  purchased  the  property  from  Thorpe 
and  at  a  time  when  it  was  well  known  to  the  directors  who 
paid  the  account  that  Thorpe  had  acted  while  at  Cobalt  in 
his  own  interests  and  on  his  own  account  and  not  for  or  on 
behalf  of  the  company. 

If  the  plaintiff  company  had  been  seeking  rescission  of 
its  contract  for  the  acquisition  of  this  property,  the  evi- 
dence would  abundantly  warrant  a  decree  in  its  favour;  but 
it  does  not  seek  to  rescind.  On  the  contrary,  they  desire  to 
affirm  the  contract  and  hold  the  property. 

Thorpe,  although  a  director,  purchased  this  property 
without  a  mandate  from  the  company,  and  in  my  opinion,  not 
under  such  circumstances  as  would  make  him  a  trustee 
thereof  for  the  company.     Although  probably  entitled  to  a 
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rescission  of  the  contract  of  sale  from  Thorpe  to  the  com- 
pany, the  company  cannot,  in  my  opinion,  affirm  this  con- 
tract and  at  the  same  time  ask  the  Court  to  treat  the  direc- 
tor who  openly  made  the  sale  on  his  own  behalf  to  the  com- 
pany, as  a  trustee  of  the  profit  made  upon  it.  There  is  no 
evidence  of  any  instructions  from  the  company  to  Thorpe 
to  purchase  the  property.  Nor  was  there  anything  which 
would  have  bound  him  to  sell  this  property  to  the  company. 
Affirming  the  purchase,  the  company  cannot  require  the 
vendor  to  take  for  his  property  less  than  he  bargained  to 
sell  it  for.  So  far,  therefore,  as  the  statement  of  claim 
seeks  to  have  it  declared  that  Thorpe  acquired  the  property 
in  question  as  trustee  or  agent  for  the  company,  and  that 
such  property  was  in  his  hands  the  property  of  the  company, 
the  action,  in  my  opinion,  fails;  and  it  follows  that  Thorpe 
cannot  be  held  accountable  as  trustee  to  the  company  for 
shares  and  notes  received  and  retained  by  him  as  his  own: 
Burland  v.  Earle,  [1902]  A.  C.  83,  98-9. 

But  the  position  of  the  other  defendants,  Hovey  and 
McPhail  and  Eees,  appears  to  be  diflferent.  They,  as  well 
as  Newcomb,  were  co-cVi  ectors  with  Thorpe.  They  received 
a  portion  of  the  consideration  paid  by  the  plaintiff  company 
to  Thorpe  for  the  property.  Their  interest  as  vendors  was 
not  disclosed,  and  was  in  fact  unknown  as  to  all  of  them  to 
their  co-director  and  co-shareholder  Munsell,  and  as  to  all 
except  Rees  to  their  co-director  and  co-shareholder  Woltz. 
They  were,  in  fact,  vendors  as  well  as  purchasers.  Upon 
such  a  state  of  facts,  not  only  would  the  company  be  en- 
titled to  rescission,  but  the  authorities  seem  abundantly 
clear  that  it  may  elect  to  affirm  instead  of  to  rescind,  and 
that,  in  that  event,  it  is  entitled  to  an  account  from  its 
directors  of  moneys  of  the  company  which  they  have  thus 
surreptitiously  obtained.  Mr.  Newcomb  ha.s  voluntarily 
offered  to  return  the  note  and  shares  received  by  him,  if  this 
action  should  be  decided  adversely  to  the  defendants  Hovey. 
McPhail,  and  Eees.  For  that  reason  he  was  not  made  a 
party  defendant  to  this  action. 

It  is  true  that  in  one  sense  the  company  loses  nothing 
by  reason  of  the  interest  of  Messrs.  Hovey,  McPhail,  and 
Hees  in  the  consideration  paid  to  Mr.  Thorpe.  The  pur- 
chase was  made  from  Thorpe  upon  the  assumption  that  he 
was  to  be  paid  the  entire  consideration,  and  the  company  is 
is  no  worse  position  because  part  of  that  consideration  iu 
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fact  goes  to  Thorpe's  partners  in  the  Nipissing  syndicate. 
But  directors  cannot  upon  such  a  plea  as  that  be  allowed  to 
retain  secret  profits.  They  are  in  the  strictest  sense  trus- 
tees for  the  company,  and,  as  such,  they  assume  a  position 
in  which  their  interest  conflicts  with  their  duty  at  the  peril 
of  being  made  accountable  to  the  company  at  its  election 
for  any  profit  secretly  made  out  of  transactions  with  the 
company:  Madrid  Bank  v.  Polly,  L.  R.  7  Eq.  442;  In  re 
Brighton  Brewery  Co.>  37  L.  J.  Ch.  278;  Imperial  Mercantile 
Credit  Association  v.  Coleman,  L.  K.  6  Ch.  558,  566;  Gluck- 
stein  V.  Barnes,  [1900]  A.  C.  240;  Palmer's  Company  Law, 
5th  ed.,  p.  166;  Turner's  Case,  19  0.  R.  113. 

In  my  opinion,  therefore,  the  plaintiff  company  is  en- 
titled to  judgment  as  prayed  against  the  defendants  Hovey, 
McPhail,  and  Rees,  and  judgment  will  be  entered  accord- 
ingly against  these  defendants,  with  costs.  As  to  the  de- 
fendant Thorpe,  for  reasons  already  stated,  the  action  can- 
not succeed,  but  the  circumstances  of  the  case  are  such  as 
do  not  warrant  my  giving  him  costs  against  the  plaintiffs. 


MacMahon,  J.  May  9th,  1907. 

TRIAL. 

OLIVER  V.  McMillan. 

Parent  and  Child — Agreement  between  Father  and  Son — 
Rent  of  Farm — Claim  by  Son  against  Father's  Estate  for 
Compensation  for  Services  and  Improvements  —  Settle-^ 
ment  in  Lifetime  of  Father. 

Action  by  George  Oliver  against  the  executor  of  his  father, 
Joihn  Oliver,  to  recover  money  for  services  to  the  testator  and 
improvements  m-ade  on  land. 

M.  Wilson,  K.C.,  and  J.  M.  Pike,  Chatham,  for  plaintiff. 
G.  A.  Sayer,  Chatham,  for  defendant. 

MacMahon,  J.: — John  Oliver  died  on  19th  September, 
1905,  having  made  his  la,st  will  dated  13th  May,  1893,  the 
provisions  of  which  neces.sary  to  be  considered  are  in  these 
words:     "I  also  require  my  said  executors  to  pay  my  son 
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Qeorge  Oliver  the  sum  of  $5.    I  have  provided  for  him  suffi- 
cient I  consider  already.     ...     I  hereby  devise  my  real 
estate,  consisting  of  the  north  half  of  lot  number  9  in  the 
6th  concession  of  the  township  of  Chatham,  in  the  county  of 
Kent,  as  follows:  "I  give  and  devise  the  westerly  25  acres  of 
the  said  northerly  half  of  lot  number  9  ...  to  my  son  Charles 
Oliver;  the  said  25  acres  to  be  divided  by  a  line  drawn  paral- 
lel to  the  side  lines.  I  give  and  devise  the  easterly  25  acres 
of  the  westerly  50  acres  of  the  said  north  half  of  lot  number  9 
.  .  .  being  the  25  acres  lying  east  of  the  25  acres  devised  to 
Charles  (and  divided  by  a  line  through  the  centre  of  said  half 
lot  parallel  to  the  side  lines),  to  my  son  William  Oliver. 
Each  of  the  aforesaid  parcels  to  have  a  frontage  on  the  6tli 
and  7th  concession  line  and  to  be  equal.    1  give  and  devise 
the  sonth-east  quarter  of  the  north  half  of  said  lot,  being  25 
acres,  to  my  daughter  Mary  Ann  Bower,  to  be  held  by  her  for 
her  own  separate  use  and  free  from  the  control  of  her  hus- 
band.    I  give  and  devise  the  northerly  half  of  the  nortb- 
easterly  quarter  of  said  half  lot,  being  12^  acres,  less  the  bit 
sold  for  a  school  house,  to  my  grandson  John  Oliver,  the 
son  of  George  Oliver.     And  I  give  and  devise  the  southerly 
half  of  the  north-easterly  quarter  of  said  half  lot  to  mj 
grandson   William   Bower,   the   son   of  my   daughter  Mary 
Ann.^' 

In  1872,  out  of  the  100  acres  about  50  acres  of  the  bush 
had  been  cut  and  partly  cleared,  and  there  was  a  log  house  on 
the  west  50  acres. 

The  testator's  family  consisted  of  4  children :  George,  the 
plaintiff  in  the  present  action,  who  was  bom  in  1853;  Wil- 
liam, born  in  1856;  Charles,  bom  in  1858;  and  Mary  Ann, 
now  Mary  Ann  Bower. 

It  was  understood  in  the  family  that  each  of  the  boy? 
should  learn  a  trade,  and,  according  to  George's  statement 
while  in  the  box,  he  started  to  leam  the  trade  of  a  carpenter 
in  1867,  when  he  was  but  14  years  old.  working  at  it  during 
the  summer  and  returning  home  and  remaining  there  during 
the  winter  months.  He  said  he  returned  home  at  his  fathers 
request  in  1870,  and  remained  there  permanently. 

On  his  examination  for  discovery  he  said  that  when  his 
brother  William  left  home  to  learn  a  trade  his  father  afltefl 
him  (George)  to  stop  at  home;  "  that  he  could  not  get  along 
v'ithout  me,  and  he  told  me  if  I  would  stop  at  home  and  take 
an  interest  in  the  place,  put  up  buildings  on  it,  he  woufl 
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conversation  took  place  in  the  liouse;  my  mother  might  have 
heard  it.     She  might  have  been  in  the  house." 

Robert  McKay  (a  half-brother  of  George  Oliver's)  said 
that  35  or  36  years  ago  George's  father  came  some  miles  from 
where  he  lived  to  his  (McKay's)  mill  and  said  he  came  up 
for  George  (who  was  working  at  his  trade  14  miles  away,  in 
the  township  of  Howard),  to  bring  him  home,  as  he  could  not 
do  without  him;  and  stated  his  intention  was  to  give  George 
half  the  farm  ni*xl  io  Jolm  Longworth's  place,  wliieii  would 
be  tlie  west  half. 

John  McKay,  a  relative  of  llobert  McKay,  but  no  con- 
nection of  the  Olivers,  gave  evidence  to  the  like  effect. 

The  statement  of  the  plaintiff  on  his  examination  for  dis- 
covery as  to  the  time  of  his  return  to  live  on  the  farm  coin- 
cides with  that  of  William  Oliver  that  George  returned  home 
after  he  (William)  left  to  learn  a  trade — that  of  a  machin- 
ist. William  said  he  did  not  leave  home  until  1872.  There 
was  a  drain  dug  by  the  township  of  Chatham  which  passed 
through  the  Oliver  fann,  and  Peter  McMillan  (one  of  the 
defendants  and  an  executor  of  John  Oliver's  will),  who  owned 
a  farm  in  that  vicinity,  and  who  was  an  intelligent  and  im- 
partial witness,  said  that  the  drain  was  dug  in  1871  or  18T2, 
and  he  had  a  contract  for  a  section  of  it ;  that  George  Oliver 
also  took  a  contract  for  a  section  in  the  autumn;  and  that 
John  Oliver,  the  father,  and  George  worked  on  it.  William 
Oliver  said  the  drain  was  dug  before  he  left  home  to  learn 
hi?  trade  and  before  George  returned  to  live  at  home;  and 
that  his  father  and  George  and  Charles  and  he  worked  on  it. 

I  conclude  that  George  took  the  drain  contract  in  the 
sutumn  of  1871,  after  working  at  his  trade  during  the  sum- 
mer, and  that  he  returned  to  the  farm  to  remain  there 
permanently  after  William  left  in  1872.  He  was  then  19 
years  old. 

At  the  trial  George  asserted  that  his  father  was  indebted 
to  him  in  $75  for  this  drain.  It  was  the  work  of  the  town- 
ship, and  was  paid  for  by  the  taxes  of  all  those  who  benefited 
thereby.  This  was  one  of  the  "  improvements  "  for  which 
he  was  seeking  compensation  when  the  settlement  took  place. 

During  the  time  (teor<re  was  leamincr  his  trade,  William 
and  Charles,  while  at  home  and  when  not  attending  school, 
helped  their  father  on  the  farm. 
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The  evidence  shews  that  the  father  was  an  industrious 
man,  and  until  George  left  the  fann  in  1893  helped  work  it 

From  the  time  George  assumed  the  management  of  the 
fann,  in  1872,  he  received  all  the  moneys  for  the  sale  of  the 
horses,  cattle,  and  farm  produce,  which  was  expended  at  least 
in  part  in  building  a  barn,  a  stable,  com  crib,  milk  cellar, 
etc.,  on  the  west  half  of  the  lot,  and  in  purchasing  agricul- 
tural implements,  etc. 

In  1897  George  married,  and  his  father  agreed  to  rent  him 
90  acres  of  the  100  acre  lot,  at  $150  a  year,  which  included 
the  log  dwelling-house,  the  barn,  stable,  etc.,  on  the  west  50 
acres.  The  farming  implements,  horses,  and  cattle  were  lefl 
with  George,  except  two  cows  and  one  horse,  which  tlie  father 
retained.  George  built  a  small  house  on.  the  10  acres  reserved 
by  the  father  from  the  east  half  of  the  lot,  into  which  the 
father,  mother,  and  sister  moved. 

In  1893,  as  the  rent  was  greatly  in  arrear,  the  father 
served  George  with  a  notice  determining  the  tenancy  at  the 
expiration  of  6  months.  After  service  of  the  notice,  the 
father  and  George  met  at  the  oflfice  of  Douglas,  Douglas,  & 
Walker,  the  former's  solicitors,  for  the  purpose  of  effecting  a 
settlement.  The  father  was  claiming  over  $400  as  the  balance 
due  for  rent;  and  George  was  countercl aiming  for  hi-  ser- 
vices in  making  the  improvements,  buildings,  etc.,  put  up^ ' 
the  farm,  and  maintained  that  he  did  not  owe  anvthing.  It 
was  ultimately  arranged  that  George  should  pay  $50  in  cash 
and  give  his  note  for  $150  in  settlement,  George  to  give 
immediate  possession  of  the  90  acres  to  his  father,  but  he  was 
to  be  allowed  to  feed  the  straw  to  his  cattle  up  to  15th  March, 
1894 

I  find  that  in  1872  George  was  told  by  his  father  that  3 
he  remained  at  home  and  worked  the  place  half  the  fam 
would  be  given  to  him  after  he  (tiie  father)  was  done  with  it 

The  father  did  not  go  after  George  end  induce  him  to 
leave  working  at  his  trade.  George  wa^^  at  home  when  the 
offer  was  made. 

George  harl  in  August,  1883  (4  years  after  renting  the  90 
acres  from  liis  father),  purchased  a  50  acre  farm  in  the 
7th  concession  of  the  township  of  Chatham,  the  price  of 
whicli  was  $2,400,  and  bv  May,  1893,  had  paid  the  whole  of 
the  purchase  money.  That  farm  was  a  short  distance  from 
his  father's  place,  and  George  commenced  farming  on  it 
immediately  after  it  was  acquired  by  him.     From  the  evirt- 
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said  tne  trops  were  Detier  tiian  tnotse  on  tiie  renxea  larin. 

Id  Jannaryj  1893,  when  tLe  settlement  took  place,  tie 
fatiher,  m  already  stated,  claimed  over  $400  tor  rent  then 
overdue  for  two  years,  wliile  George  was  ciaiming  for  his  ser- 
Yjces  and  the  iiuprovements.  The  father  refused  to  rea>g- 
nize  the  claim,  for,  I  suppose^  the  like  reason  aseigned  in  hit? 
will  dated  the  13th  May,  1893  (four  months  after  the  settle- 
ment)^ viz.:  "'  I  have  provided  for  liim  (George)  sulRdently 
J  consider  already,"  The  father  stated  to  William  Coltman^ 
one  of  tije  witnesses^  that  George  had  beat  Iiim  out  of  enough 
to  buy  a  farm.  That  i&  the  mode^  no  doulitj  in  which  he 
considered  George  was  "  provided  "  for, 

William  said  tliat  Gteorge  told  him  if  his  father  paid  him 
for  the  improvemeiitSj  be  would  pay  the  rent  George  gai?e 
a  questionable  denial  to  Willian^s  statement  by  saying  **  I  did 
not  to  my  knowledge  say''  what  William  stated  he  dii!  say. 
George  afterwards  did  want  |>ay  for  the  iuiprovements.  I 
find  that  he  did  make  the  statement  attributed  t<>  him  by 
William. 

George^  on  his  examination  for  discovery^  stated  that  whvn 
he  leased  the  90  acres  jn  1879,  his  father  left  with  him  horses, 
cattle j  farming  implements,  etc.  And  William  ^^tated  tliat 
George  told  him  that  the  value  put  on  them  by  his  father  and 
himself  was  $1^000.  George  al^o  gave  an  equivocal  denij^il  to 
this  by  stating,  **  I  did  not  to  my  knowledge  tell  William  " 
what  William  said  he  did,  1  giyt*  credenec  ta  Wiltiam^s 
evidence. 

George  worked  the  farm  under  the  arrangement  from 
1S72  to  18T9,  11  period  of  7  years;  and  when  in  1879  he  be- 
canie  tenant  of  the  farm,  the  farming  implements,  horses, 
cattle,  imd  pigs  already  mentioned  were  left  with  lum.  Thi^re 
wa^  no  art'oniiting  between  himself  and  his  fatlier  during  tlie 
years  between  1879  and  1893  for  the  use  of  the  implements 
and  the  increase  in  the  etoek.  When  the  fatlier  refused  to 
acknowledge  George's  claim  for  the  improvements,  it  is  mani- 
fest that  there  was,  in  order  to  effect  a  settlement  of  all  mat- 
ters between  them,  a  com  prom  ise»  The  rent,  amounling  to 
over  $400,  was  overdue  for  more  tlian  two  years,  George  ad- 
mit+erl  that  between  1872  and  1879  he  &old  hordes  to  the  value 
of  $1 JOO,  and,  had  a  settlement  not  bei^-n  effected,  the  claim 
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of  the  father  and  the  counterclaim  of  George  mufit  have  been 
settled  by  the  arbitrament  of  the  law. 

The  will  of  John  Oliver  is  dated  in  May,  1893,  and  he  died 
in  September,  1905.  The  plaintiff  was  aware  in  1896  that  no 
part  of  the  farm  was  devised  to  him,  but  he  never  went  to  see 
his  father  in  relation  to  it,  wiiich  he  was  in  duty  bound  to  do 
if  his  claim  for  services  and  improvements  had  not  been 
considered  and  dealt  with  in  the  settlement  between  them. 
It  would  be  iniquitous  when  the  parties  had  met  for  the  ad- 
justment of  the  claims  against  each  other,  and  a  compromise 
had  been  agreed  upon,  if  14  years  thereafter  and  after  the 
death  of  one  of  the  parties  to  the  settlement,  and  after  the 
death  of  Mr.  Douglas,  K.C.,  at  whose  suggestion — ^according 
to  the  plaintiff's  statement — the  settlement  was  made,  the 
plaintiff  could  successfully  claim  against  the  dead  man's 
estate. 

As  I  have  reached  the  conclusion  that  a  settlement  of  all 
matters  in  difference  between  John  Oliver  and  the  plaintif 
was  effected  on  28th  January,  1893,  I  dismiss  the  action  with 
costs. 


OsLER,  J.A.  May  9th,  190T. 

TRIAL. 

SCOTT  v.  MILLICAN. 

Executor — Removal  from  Province — Release  from  Office  of 
Executor  and  Trustee — Moneys  in  Hands  of  Executor^ 
Administration  Order  —  Assignment  of  Mortgage — Un- 
authorized Signature — Finding  of  Fact — Costs, 

Action  for  an  injunction,  removal  of  defendant  from  the 
oJB5ce  of  executor  and  trustee  of  an  estate,  and  for  adminis- 
tration, and  other  relief. 

M.  A.  Secord,  Gait,  for  plaintiff. 
F.  E.  Hodgins,  K.C.,  for  defendant. 

OsLER,  J.A.: — Plaintiff  and  defendant  are  co-executors 
and  trustees  of  plaintiff's  husband,  one  James  Scott.  De- 
fendant is  a  solicitor,  and  the  management  and  administra- 
tion of  the  estate  appears  to  have  been  left  entirely  in  his 
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hands.  Some  time  ago  he  left  this  province  and  went  to  Cal- 
gary, in  the  province  of  Alberta,  where  iie  is  now  practising 
his  profession. 

The  action  is  brought  for  an  iajunction  to  restrain  de- 
fendant from  further  interfering  with  the  assets  of  the  estate; 
for  an  order  vesting  all  the  remaining  assets  in  plaintiff;  for 
the  removal  of  defendant  from  his  office  of  executor-trustee; 
for  an  order  enforcing  the  provisions  of  the  will  of  the  testa- 
tor; and  for  the  administration  of  the  estate  and  the  execu- 
tion of  the  trusts. 

Defendant  alleges  that  he  has  rendered  to  plaintiff  a 
full  statement  of  the  assets  received  and  disbursed  by  him 
on  account  of  the  estate;  that  he  has  in  hand  only  $267, 
against  which  he  has  claims  for  costs,  charges,  disbursements, 
and  commission,  to  a  much  larger  amount,  and  that  he  had 
before  action  offered  to  retire  from  his  executorship  and 
trusteeship,  upon  a  satisfactory  settlement  of  his  claims, 
being  willing  to  have  the  accounts  taken  upon  a  reference 
.  .  .  provided  his  evidence  could  be  taken  upon  affidavit, 
in  view  of  the  distance  he  resided  from  the  place  where 
the  reference  would  be  carried  on. 

Part  of  the  assets  of  the  estate  was  invested  by  the  trus- 
tees in  a  mortgage  ^or  $800  or  thereabouts  made  by  one 
Graydon  to  S.  K.  Wdlkins  and  assigned  by  Wilkins  to  the 
trustees,  who,  by  indenture  dated  25th  March,  1898,  pur- 
ported to  assign  and  transfer  the  same  to  one  Jamieson  in 
consideration  of  $800,  which  was  received  by  defendant,  and 
with  which  he  charges  himself  in  the  account  or  statement  de- 
livered to  plaintiff.  The  latter  alleges  that  she  never  author- 
ized the  sale  of  the  mortgage,  and  did  not  execute  and  never 
heard  of  the  assignment,  and,  though  she  received  from  de- 
fendant from  time  to  time  interest  upon  the  $800,  she  sup- 
posed that  it  was  the  interest  which  had  been  paid  to  him 
by  the  mortgagor.  One  of  the  duplicates  of  the  assignment, 
but  not  the  duplicate  retained  by  the  registrar,  purported  to 
be  executed  by  plaintiff;  and,  her  witnesses  being  in  Court, 
I  heard  the  evidence  tendered  upon  the  subject,  and  find, 
quantum  valeat,  as  between  the  parties  before  me,  that  the  as- 
signment was  not  executed  by  plaintiff,  and  that  the  signa- 
ture thereto  which  purports  to  be  her  signature  was  not  writ- 
ten nor  authorized  by  her.  I  do  not  see  that  I  am  in  a  posi- 
tion to  make  any  further  adjudication  in  respect  of  this  or 
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to  declare  what,  if  any,  consequences  should  follow  therefrom 
at  this  stage. 

The  defendant  executor  and  trustee  having  permanently 
left  the  jurisdiction,  it  is  proper  that  an  order  should  be 
made  for  his  removal  from  his  office,  and  vesting  the  assets 
of  the  estate  in  plaintiff  as  sole  executrix  and  trustee. 

The  usual  order  is  also  to  go  for  the  administration  of 
the  estate  of  the  deceased  James  Scott,  and  for  an  aecoimt  of 
the  dealings  of  defendant  with  the  assets. 

I  make  no  order  as  to  costs,  except  that  they  are  reserved 
to  be  disposed  of  on  further  directions  after  the  Master 
shall  have  made  his '  report     .     .     . 


May  9th,  1907. 

DIVISIONAL  COURT. 

COONEY  V.  HENRY. 

Mortgage — Execution — Delivery — Retention  "by  Husband  of 
Mortgagor — Agency  for  Mortgagee — Evidence  —  Action 
for  Foreclosure — Defence, 

Appeal  by  defendant  from  judgment  of  Clute,  J.,  in 
favour  of  plaintiff  in  an  action  brought  by  the  executor  of  a 
n.ortgagee  for  foreclosure.  The  mortgage  was  dated  29th 
May,  1896,  and  was  made  by  defendant.  The  defence  was 
that  the  mortgage  was  made  without  any  consideration,  and 
never  became  a  completed  instrument  by  delivery. 

W.  H.  Wright,  Owen  Sound,  for  defendant. 

W.  H.  McFadden,  K.C.,  and  W.  S.  Morphy,  Brampton, 
for  plaintiff. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Mac- 
Mahon,  J.,  Teetzel,  J.) ,  was  delivered  by 

Meredith,  C.J. : — My  brother  Clute  found  against  the  de- 
fendant, and  I  agree  with  his  conclusion.  The  consideration 
money  mentioned  in  the  mortgage  represented  the  ajnounf 
owing  on  other  mortgages  which  the  testator  held  upon  the 
mortgaged  property,  and  was  given  in  substitution  for  them- 
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Of  the  execution  by  defendant  of  the  mortgage  sued  on 
(apart  from  the  question  of  its  deliver}')  there  is  no  ques- 
tion, and  as  to  delivery  the  proper  conclusion  upon  the  evid- 
ence is  that  it  wsB  delivered  to  the  testator.  It  was  executed 
ii:  pursuance  of  an  arrangement  between  the  testator  and  his 
son  James,  who  is  the  husband  of  the  defendant,  and  it  is 
rot  open  to  doubt  that  the  defendant  was  a  party  to  the 
arrangement.  The  testator  was  not  present  when  instructions 
were  given  to  the  solicitors  for  the  preparation  of  the  mort- 
gage, and  apparently  left  it  to  his  son  to  see  that  the  arrange- 
ment was  carried  out.  The  mortgage  was  registered  on  4th 
June,  1896.  According  to  the  testimony  of  the  son,  at  his 
father's  request  he  got  the  mortgage  and  the  other  docu- 
ments relating  to  the  mortgaged  property  from  the  solicitors 
some  time  after  the  registration  of  the  mortgage,  and  took 
them  to  his  own  home,  intending  to  give  them  to  his  father 
l-ater  on,  but  that  was  not  done.  The  mortgage  appears  to 
have  been  executed  in  the  presence  of  the  clerk  of  the  soli- 
citors in  whose  oflSce  it  was  drawn,  at  Markdale,  and  his 
affidavit  proving  the  execution  of  it  was  sworn  on  3rd  June, 
1896.  That  the  mortgage  was  accepted  by  the  testator  is 
not,  I  think,  open  to  question,  nor  is  it  open  to  doubt  that 
it  was  in  the  possession  of  the  defendant's  husband  as  his 
agent  from  the  time  the  latter  obtained  the  papers  from  the 
solicitors.  That  the  defendant  knew  that  the  papers,  in- 
cluding the  mortgage  sued  on,  were  held  by  her  husband  for 
his  father,  was  practically  admitted  by  her  in  her  testimony 
at  the  trial,  and  is  manifest  from  her  letter  of  21st  Janu- 
ary ,1900,  to  the  testator,  in  which  she  says,  referring  to  the 
mortgage  and  the  other  papers.  'TTour  papers  is  all  right 
and  safe.'' 

I  do  not  see  how  defendcmf s  case  is  helped  by  what  is 
said  to  have  taken  place  when  the  testator  visited  defendant 
in  the  spring  before  his  death.  Nothing  that  was  said  by 
him,  assmning  that  he  said  all  that  the  defendant  and  her  two 
children  testified  that  he  did  say,  could  have  the  effect  of 
conferring  any  right  on  defendant,  and,  instead  of  what  was 
said  helping  her  case  as  to  the  mortgage  transaction  never 
having  been  completed,  it  makes  against  it,  for  both  parties 
treated  the  papers  that  were  referred  to  as  something  over 
which  the  testator  had  control. 

A  good  deal  was  attempted  to  be  made  by  counsel  for  de- 
fendant of  the  fact  that  the  testator  did  not  execute  the  dig- 
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charges  of  the  prior  mortgages  when  they  were  sent  to  him 
for  execution  by  the  solicitors,  but,  even  if  that  circumstance 
would  otherwise  have  been  important,  it  is  explained  by  the 
fact  that  the  solicitors  accompanied  their  request  with  a  state- 
ment of  their  charges,  which  they  asked  him  to  remit  when 
returning  the  discharges. 

In  my  opinion,  the  appeal  shoidd  be  dismissed. 


May  9th,  1907. 

divisional  court. 

TIARE  V.  KRICK. 

Landlord  and  Tenant — Orai  Agreement  for  Lease — Temnt 
in  Possession  —  Disturbance  of  Possession  —  Tre8p(V&^ 
Lease  to  Stranger — Notice — Registry  Laws  —  Damages— 
Injunction, 

Appeal  by  defendants  from  judgment  of  Mulock,  C.J., 
8  0.  W.  R.  620. 

The  appeal  was  heard  by  Meredith^  C.J.,  MacMahon, 
J.J  Teetzel,  J. 

W.  M.  Douglas,  K.C.,  for  defendants  Krick  and  Waines. 
S.  H.  Bradford,  for  defendant  Hoover. 
G.  Lynch-Staunton,  K.C.,  for  plaintiff. 

Meredith^  C.J. : — Assuming  the  parties  to  stand  on  an 
equal  footing  as  to  credibility,  the  position  of  matters  at  the 
first  was  that  plaintiff  thought  an  agreement  had  been  come 
to  for  a  lease  to  him  for  two  years  from  about  Ist  Jime,  1906, 
and  defendants  that  an  agreement  had  been  reached  for  a 
lease  for  one  year  from  1st  October,  1906,  and,  if  this  were 
all,  they  were  therefore  never  ad  idem,  and  no  agreement  was 
arrived  at.  It  was,  however,  strenuously  argued  by  counsel 
for  plaintiff  that  the  proper  inference  from  what  subsequently 
took  place  is  that  the  defendant  Hoover  afterwards  assented 
to  plaintiff^s  proposition  that  the  term  should  be  two  yeare, 
and  if  he  did  that,  the  only  matter  left  open  was  settled,  and 
the  parties  were  ad  idem. 
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In  support  of  this  argument  counsel  relied  upon  the  testi- 
mony of  plaintiff  that  shortly  after  20th  May,  1906,  the  de- 
fendant Hoover  told  him  that  Brett  would  rather  he  (the 
plaintiff)  would  keep  the  place  for  one  year  only,  and  that  he 
replied :  ^'Absolom,  it  would  not  pay  me  to  summer  fallow  that 
field  all  year,  to  draw  out  that  manure  and  put  all  that  extra 
work  on  there  for  one  crop;^*  and  that  defendant  Hoover  re- 
plied: "It  would  be  all  right;  if  Brett  wants  any  more  land 
lie  can  have  it ;  it  is  up  there ;  there  is  lots  of  it." 

Counsel  also  relied  upon  wh-at  had  subsequently  taken 
place  as  raising  an  estoppel  which  prevented  defendant 
Hoover  from  asserting  that  there  had  not  been  an  assent 
on  his  part  to  the  term  of  the  bargain  upon  which  plaintiff 
was  insisting. 

It  is  in  evidence  that  plaintiff,  after  the  interview  just  re- 
ferred to,  to  the  knowledge  and  ^vith  the  assistance  of  defend- 
ant Hoover,  drew  from  the  latters  farm  yard  about  150 
loads  of  manure,  which  were  spread  upon  part  of  the  land 
in  question,  and  afterwards  ploughed  in,  and  that  other  work 
was  done  by  plaintiff,  including  the  ploughing  and  sowing 
with  fall  wheat  in  September,  1906,  of  part  of  field  A. 

Had  the  Chief  Justice  adopted  this  view,  I  should  not 
have  hesitated  to  agree  with  it,  but,  as  he  has  not  done  so, 
th-at  aspect  of  the  case  must  be  dealt  with  unaided  by  any 
finding  in  favour  of  plaintiff,  if  indeed  the  result  of  the 
findings  of  the  Chief  Justice  is  not  upon  this  branch  of  the 
case  against  plaintiff. 

Upon  the  best  consideration  I  have  been  able  to  give,  and 
after  a  careful  examination  of  the  evidence,  I  have  come  to 
the  conclusion  that  the  contention  of  plaintiff  is  entitled  to 
prevail. 

There  is  no  denial,  at  all  events  no  satisfactory  denial,  by 
defendant  Hoover  of  the  conversation  deposed  to  by  plaintiff, 
and,  bearing  in  mind  that  Brett  had  no  legal  right  to  a 
lease,  and  that  it  was  in  the  power  of  defendant  Hoover 
to  lease  to  plaintiff  for  two  years  or  for  any  other  term 
without  the  consent  of  Brett,  or  even  against  his  will,  it  is, 
I  think,  a  fair  inference  from  what  plaintiff  says  took  place, 
especially  when  it  was  followed  by  what,  ai?  I  have  mentioned, 
subsequently  occurred,  that  defendant  Hoover  assented  to 
iThat  was  insisted  on  by  plaintiff — that  the  term  should  be 
'-  two  years  '^ — and  that  the  necessary  consensus  to  constitute 
a  complete  agreement  was  then  reached. 
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It  appears  to  me^  too^  that  after  that  conversation  took 
place,  even  if  what  occurred  did  not  constitute  the  comple- 
tion of  an  agreement  for  a  lease  for  two  years,  defendant 
Hoover  must  have  known  that  plaintiff  was  going  on  on  the 
faith  that  he  was  to  have  a  two  years'  lease,  and  that  he  is 
now  estopped  from  asserting  that  that  was  not  the  term 
agreed  upon. 

The  testimony  of  defendant  Hoover  does  not  appear  to 
have  been  given  in  a  very  satisfactory  manner,  and  is  in 
many  respects  inconsistent  with  his  examination  for  discov- 
ery. Nowhere  throughout  his  testimony  does  he  say  that  he 
did  not  know  plaintiff  was  doing  the  work  that  he  was  doing 
*on  the  land  under  the  belief  that  the  agreement  was  for  a 
lease  for  two  years. 

Defendant  Hoover's  conversation  with  Cunningham,  in 
June,  1906,  when  spoken  to  about  having  rented  the  farm 
to  plaintiff,  is  a  not  unimportant  circumstance  in  favour  of 
plaintiff.  According  to  Cunningham's  testimony,  defendant 
Hoover's  answer  to  his  question  was  that  they  had  come  to 
an  agreement,  and  that  being  asked  for  how  long,  the  an- 
swer was,  "  Hare  wanted  it  for  two  years,  and  I  guess  I  will 
let  him  have  it  that  way."  This  is  denied  by  defendant 
Hoover,  but  I  think  Cunningham's  testimony  should  be  ac- 
cepted in  preference  to  his. 

It  is,  I  think,  not  improbable  that  defendant  Hoover,  who. 
except  for  his  moral  obligation  to  Brett,  was  indifferent 
whether  the  term  was  to  be  two  years  or  one  year,  was  im- 
pressed with  the  reasonableness  of  the  position  taken  bv  plain- 
tiff that  it  would  not  pay  him  to  go  to  the  expense  he  would 
be  put  to  in  manuring  the  land  and  preparing  it  for  the  crop 
of  fall  wheat,  if  his  only  return  was  to  be  one  crop:  and  I 
am  strongly  inclined  to  think  that  no  question  would  have 
been  raised  by  defendant  Hoover  but  for  his  desire  to  exploit 
the  land  for  gas  purposes,  which  apparently  was  not  in  con- 
templation when  the  transaction  between  him  and  plaintiff 
took  place. 

The  Chief  Justice  has  held  that  plaintiff  is  not  entitled 
to  the  land  for  two  years,  but  for  one  year  only  from  1st 
October,  1906.  I  am  unable  to  agree  with  that  view.  If 
plaintiff's  rights  depended  on  an  agreement  for  a  one-year 
tf  rni  having  been  proved,  I  sfhould  have  agreed  with  the  con- 
tention of  defendants'  counsel  that  the  judgment  ought  to 
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ho  reversed,  for,  in  my  opinion,  unless  the  view  I  have  taken 
is  the  correct  one,  the  parties  were  never  ad  idem. 

The  mere  fact  that  defendstnt  Hoover  conceded  in  his 
testimony  at  the  trial  that  plaintiff  was  entitled  to  the  land 
for  a  year  from  Ist  October,  1906,  met  as  it  was  by  the 
distinct  statement  of  plaintiff  that  there  never  was  any  such 
agreement,  his  case  as  made  in  the  pleadings,  and  the  state- 
ment of  his  counsel  in  opening  the  case  at  the  trial,  would 
not,  in  my  opinion,  warrant  a  finding  that  the  agreement 
was  for  a  term  of  one  year  from  1st  October,  1906. 

The  plaintiff  has  not,  however,  appealed,  and  is  appar- 
ently content  with  the  judgment  he  has  obtained,  and,  al- 
though I  am  of  opinion  that  his  rights  are  greater  than  they 
have  been  held  to  be,  the  residt  must  be  the  affirmance  of 
the  judgment,  and  I  would  therefore  affirm  it  and  dismiss 
the  appeal  witii  costs. 

Teetzel,  J.,  agreed  in  the  result. 

MacMahon,  J.,  dissenting  in  part,  was  of  the  opinion 
that  the  judgment  at  the  trial  should  be  varied. 


Britton,  J.  May  10th,  1907. 

WEEKLY  COURT. 

EMBREE  V.  McCURDY. 

Appeal  to  Court  of  Appeal — Stay  of  Proceedings — "Further 
Proceeding" — Motion  for  Injunction — Rule  829, 

Motion  for  injunction  to  restrain  defendant  from  further 
dealing  with  the  partnership  moneys  in  this  action,  and  par- 
ticularly certain  money  on  deposit  in  the  Dominion  Bank  at 
T'oronto,  or  for  a  receiver. 

B.  N.  Davis,  for  plaintiff. 

W.  U.  Middleton,  for  defendant. 

Britton,  J.: — This  action  was  commenced  by  writ  of 
summons  issued  on  11th  January,  1906.  It  was  first  tried 
on  28th  September,  1906,  and  resulted  in  judsrment  for  plain- 


Digitized  by 


Google 


962  TB^  ONTARIO  WEEKLY  REPOKTEK, 

tiflf,  with  a  reference  to  the  Master  in  Ordinary  to  take  tiie 
partnership  accounts. 

.  A  new  trial  was  ordered  on  application  of  defendant,  and 
the  second  trial  was  had  on  27th  February,  1907,  upon  which 
plaintiff  again  succeeded. 

The  defendant  by  special  leave  has  appealed  to  the  Court 
of  Appeal.  Security,  as  required  by  Eule  826,  has  been  given, 
and  execution  upon  the  judgment  appealed  from  has  been 
stayed,  pursuant  to  Rule  827. 

It  is  argued  for  defendant  that  now  all  further  proceed- 
ings in  this  action  in  the  Court  appealed  from  should  be 
stayed,  unless  otherwise  ordered  by  the  Court  of  Appeal 
or  a  Judge  thereof. 

I  think  an  application  for  an  injunction  now  made  for 
the  first  time  in  this  action  is  "  a  further  proceeding  .  .  . 
other  than  the  issue  of  the  judgment  or  order  and  the  taxa- 
tion of  costs  thereunder,**  and  so  by  Rule  829  I  am  prevented 
from  dealing  with  this  application  on  its  merits,  unless  an 
order  is  made  or  leave  granted  by  the  Court  of  Appeal  or  a 
Judge  thereof. 

The  defendant  consents  that  the  plaintiff  may,  if  so  ad- 
vised and  upon  the  material  before  me,  make  an  application 
to  the  Court  of  Appeal,  or  to  a  Judge  thereof,  for  an  order 
for  an  injunction,  or  for  leave  to  apply  to  a  Judge  of  the 
High  Court  of  Justice  for  such  injunction;  so  this  may 
stand  for  10  days — the  plaintiff  to  decide  in  the  meantime 
what  he  will  do. 

The  plaintiff  will  not,  in  my  opinion,  be  at  all  prejudiced 
by  this  delay — as  the  defendant  swears  that  he  is  a  man  of 
substance,  able  to  meet  any  amount  for  which  he  may  ultim- 
ately be  found  liable  to  tfie  plaintiff,  and  the  plaintiff  in 
his  affidavit,  paragraph  11,  does  not  say  more  as  to  his 
liability  to  loss  than  this:  "  It  will  be  some  months  at  least 
before  the  said  appeal  can  be  disposed  of;  I  apprehend 
that  the  said  partnership  moneys  may  be  drawn  out  and 
used  by  the  defendant  in  his  own  private  business,  \o  mv 
fletriment.** 
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RiDDELL,  J.  May  10th,  1907. 

TRIAL. 

SMITH  V.  TOWNSHIP  OF  ELDON. 

Municipal  Corporations  —  Drainage — Repair  of  Highway — 
Watercourse  —  Injury  to  Land  —  Remedy — Action — In- 
junction — Damages.       ^ 

Action  for  an  injunction  and  damages  in  respect  of 
injury  to  plaintiff^s  land  by  water  and  sand  owing  to  the 
negligence  of  defendants  as  alleged. 

T.  Stewart,  Lindsay,  and  M.  H.  Roach,  Beaverton,  for 
plaintiff. 

F.  A.  McDiarmid,  Lindsay,  for  defendants. 

RiDDELL,  J. : — The  plaintiff  is  the  owner  of  lot  No.  1  in 
the  7th  concession  of  the  township  of  Thorah,  in  the  county 
of  Ontario,  his  land  abutting  on  the  ea*st  upon  the  town  line 
between  the  townships  of  Thorah  and  Eldon.  What  is  called 
the  3rd  quarter  line  or  side  road  in  Eldon  comes  from  the 
east  out  to  the  town  line  about  the  middle  of  the  plaintiff's 
land.  To  the  east  along  this  quarter  line  for  the  whole  length 
of  the  concession  No.  1  of  Eldon,  about  3,800  feet,  runs  a 
ditch  on  the  east  side  of  the  quarter  road.  This  receives  a 
great  quantity  of  water  from  marshes,  etc.,  further  east  dur- 
ing the  freshets  and  heavy  rains,  and  carries  this  water  mixed 
with  sand  down  west  to  the  town  line,  and  there  some  goes 
through  a  culvert  B.  toward  the  west  along  the  east  side  of 
the  town  line,  some  through  and  some  over  a  culvert  C.  which 
crosses  the  town  line  at  the  end  of  this  drain.  A  great  part 
of  the  latter  and  some  of  the  former  gets  upon  the  land  of 
the  plaintiff  with  the  accompanying  sand,  and  has  done  him 
considerable  damage.     .     .     . 

Before  the  year  1903,  the  water  which  came  from  the  east 
along  the  quarter  line  was  intercepted  by  a  culvert  across 
the  quarter  line  at  the  point  A.,  rather  more  than  half  way 
fom  the  town  line  to  the  next  concession  road  east  in  Eldon. 
This  road  was  called  the  Second  road,  being  between  con- 
cessions 1  and  2  of  Eldon  township.  The  water  so  coming 
from  the  east  was  also  prevented  from  running  west  beyond 
A.  bv  a  small  elevation  or  knoll  a  short  distance  west  of  A. 
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The  water,  then,  crossed  through  or  sometimes  over  the  cul- 
vert at  A.  -and  made  its  way  down  what  was  called  at  the 
trial  .  .  .  "old  watercourse,"  diagonally  across  lot  15, 
concession  1,  Eldon,  to  a  point  marked  D.  In  the  freshets 
and  heavy  rains  some  of  this  water  was  wont  to  make  its 
way  across  the  town  line  and  partly  get  upon  the  plaintiffs 
land  at  about  the  point  D.,  and,  doing  comparatively  little 
damage,  make  its  way  west  over  part  of  the  plaintiff's  land, 
along  the  7th  line  of  Thorah  or. west  along  the  town  line. 
What  is  called  the  "  old  watercourse  "  is  not  l^ally  a  water- 
course, but  rather  a  low,  wet,  and  swampy  stretch  having  no 
defined  banks  or  channel — ^but,  beyond  question,  that  was  the 
natural  course  of  the  flow  of  the  water. 

In  1903  the  council  of  the  township  of  Eldon  determined 
to  repair  the  3rd  quarter  line.  In  doing  so  they,  through 
their  commissioner,  deepened  the  ditch  on  the  east  side  of  the 
quarter  line,  and  cut  through  the  knoll,  thereby  allowing 
water  coming  from  the  east  to  make  its  way  along  the^  north 
side  of  the  line  toward  the  west  to  the  town  line.  The  land 
is  sandy,  and  the  defendants  must  have  known  that  the 
liecessary  result  would  be  that  the  water  would  make  the 
drain  larger  and  deeper  by  washing  away  the  sand  from  bot- 
tom and  side,  and  that  this  would  result  in  a  large  flood  of 
water  and  mass  of  sand  being  carried  along  this  drain.  The 
defendants  and  their  commissioner  must  have  known  that 
unless  ample  provision  were  made  for  the  carrpng  off  of  this 
Avater  and  sand,  some  must  necessarily  get  upon  the  plain tiff^s 
land  and  injure  him.  This  was  quite  unnecessary  for  any 
purpose  of  repairing  the  road,  and  permitting  the  waters  from 
further  east  to  flow  west  of  A.  was  useless  so  far  as  the 
road  was  concerned.  Instead  of  culvert  at  A.  being  enlarged, 
it  has  been  allowed  to  become  at  least  partly  choked  up.  But 
even  if  culvert  A.  were  wholly  open,  the  water  would  run  past 
in  large  volume.  And  at  B.  the  culvert  in  the  east  side  of  the 
town  line  is  partly  choked  up;  and,  to  make  matters  worse, 
the  drains  in  the  east  and  west  side  of  the  town  line  are 
almost  wholly  filled  with  sand.  All  this  should  have  been 
foreseen  by  the  defendants,  and  their  conduct  has  been  negli- 
gent. 

The  defendants  had  no  right  to  open  a  drain  along  the 
s5de  of  the  3rd  quarter  line  as  they  did — their  so  opening 
was  wrongful;  and  if  it  be  said  that  they  did  this  as  an 
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fiighway  was  negligently  done. 

This  being  so,  the  remedy  of  the  plaintiff  is,  under  the 
authorities,  by  action  and  not  by  arbitration:  McArthur  v. 
CoUingwood,  9  0.  R.  368,  see  p.  375;  Malott  v.  Mersea,  9  0.  R. 
611;  Niekle  v.  Walkerton,  11  0.  R.  433;  Stalker  v.  Dunwich, 
15  0.  R.  342;  Derinzy  v.  Ottawa,  15  A.  R.  712,  see  pp.  713, 
714,  716;  Pratt  v.  Stratford,  16  A.  R.  5;  Sombra  v.  Chatham, 
18  0.  R.  252,  and  eases  cited. 

The  plaintiff  is  entitled  to  an  injunction  restraining  the 
defendants  from  the  continuance  of  the  nuisance  to  his  land 
and  from  causing  water  and  sand  to  be  deposited  upon  his 
land.     .     .     . 

By  request  of  both  parties  there  will  be  a  reference  to  the 
Master  at  Lindsay  to  determine  the  damages  to  which  the 
plaintiff  is  entitled. 

The  defendants  will  pay  the  costs  to  and  including  judg- 
ment: further  directions  and  costs  reserved  until  after  the 
Master  shall  have  made  his  report.  To  enable  the  defendants 
to  make  suitable  provision  for  the  disposition  of  the  surplus 
water,  the  operation  of  the  injunction  will  be  stayed  for  4 
months  from  this  date. 


Anglin,  J.  May  10th,  1907. 

TRIAL. 

DEACON  V.  KEMP  MANURE  SPREADER  CO. 

Company  —  Winding-up  —  Ontario  Joint  Stock  Companies 
Winding-up  Act — Order  under — County  Court  Judge — 
Jurisdiction — Action  to  Set  aside  Order — Fraud — Collu^ 
sion — Improper  Concealment  of  Facts — Injunction — Peti^ 
tion — Service  on  Solicitors — Holders  of  Preferred  Sh/ires 
— Priority  over  Holders  of  Common  Shares — Distribution 
of  Assets — Effect  of  Order — Resolution  of  Company — 
Liabilities — Untrue  Statement — Status  of  Petitioner — 
Contributory — Dispute  as  to  Liability — Appointment  of 
Liquidator — Application  of  Member  of  Company — Sale 
of  Assets — Provision  for  Delivery  of  Charter  to  Purchaser 
— Dismissal  of  Action — Costs, 

Action  by  a  shareholder  in   defendant  company   for  a 
declaration  that  an  order  for  the  winding-up  of  the  company^ 
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granted  by  the  Judge  of  the  County  Court  of  Perth,  was 
made  without  jurisdiction,  and  was  obtained  by  fraud,  col- 
lusion, and  improper  concealment  of  facts,  and  for  an  in- 
junction restraining  defendants  from  acting  under  the  order, 
and  especially  restraining  defendant  Jeffrey  from  acting  as 
liquidator  of  the  company  thereunder. 

G.  H.  Watson,  K.C.,  and  R  S.  Robertson,  Stratford,  for 
plaintiff. 

W.  H.  Blake,  K.C.,  and  G.  G.  McPherson,  K.C.,  for  de- 
fendant company. 

J.  C.  Makins,  Stratford,  for  defendant  Miller. 

AxGLiN^  J.: — The  defendant  company  was  incorporated 
h\  letters  patent  bearing  date  3rd  September,  1902,  with  a 
share  capital  of  $60,000,  divided  into  600  shares  of  $100  each. 
Immediately  following  the  provision  for  payment  of  prefer- 
ential dividends,  the  letters  patent  contain  the  following 
clause :  ^'And  we  further  ordain  and  declare  that  the  prefer- 
ence stock  shall  become  and  remain  a  lien  on  the  assets  of  the 
company,  so  that,  in  the  event  of  the  voluntary  or  compul- 
sory winding-up  of  the  company,  the  holders  thereof  shall 
be  entitled  to  receive  the  amount  of  their  stock,  together 
with  unpaid  dividends,  if  any,  in  full  at  par,  before  the  hold- 
ers of  ordinary  stock  shall  receive  anything  on  account  of 
iheir  stock.^^ 

By  supplementary  letters  patent  dated  29th  October,  1903, 
the  capital  stock  of  the  company  was  increased  from  $60,000 
t(i  $150,000  by  the  issue  of  900  shares  of  new  stock  of  $100 
each. 

By  agreement  dated  22nd  September,  1904,  the  validity 
cjf  which  is  not  questioned  in  this  action,  the  defendant  eom- 
j)any  undertook  to  sell  to  the  Massey-Harris  Co.  all  the  de- 
fendant company's  property  and  plant,  oflBce  funiiture,  shop 
furniture,  fixtures  and  utensils,  patents,  patent  rights,  trade 
marks,  franchises,  privileges,  rights,  options,  and  business 
goodwill,  including  the  right  to  use  the  name  of  the  de- 
fendant company,  and  all  property  and  assets  of  every  kind 
and  nature  whatsoever  of  the  defendant  company,  ercept 
only  bills  receivable,  accounts  receivable,  advertising  matter, 
and  cash  on  hand;  and  undertook  to  deliver  to  the  purchasers 
the  letters  patent  of  incorporation  of  the  defendant  company 
and  its  minutes  and  records,  and,  if  the  purchasers  should 
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call  for  the  same,  a  majority  of  the  shares  or  stock  all  fully 
paid  in  the  defendant  company.  The  purchase  price  to  be 
paid  to  the  defendant  company  was  $51,000  and  the  factory 
cost  price  of  manufactured  or  partly  manufactured  goods. 
The  defendant  company  covenanted  not  to  enter  upon,  carry 
en,  engage  or  be  interested  or  concerned  in  the  manufacture 
or  sale  of  manure  spreaders  within  Canada  during  a  period 
of  10  years,  and  to  co-operate  with  and  assist  the  purchasers 
to  obtain  and  retain  the  goodwill  and  business  of  the  defend- 
ant company,  ^y  by-law  No.  11  the  directors  of  the  de- 
fendant company  approved  of  the  sale  of  assets  under  this 
agreement,  the  by-law  containing  a  recital  that  "  it  is  desir- 
able to  sell  and  dispose  of  the  assets  of  the  company  and  to 
collect  in  all  bills  and  accounts  receivable  and  to  distribute 
the  proceeds  thereof  to  the  shareholders."  This  by-law  was 
read  and  approved  at  the  meeting  of  shareholders  of  the 
company  held  on  10th  October,  1904. 

The  agreement  of  sale  was  carried  out,  and  the  directors 
were  in  the  course  of  realizing  outstanding  assets  and  dis- 
tributing the  proceeds  amongst  the  shareholders,  when  they 
received  a  letter  from  plaintiff^s  solicitors,  addressed  to  the 
secretary  of  the  company,  dated  23rd  January,  1906,  noti- 
fying the  company  and  the  board  of  directors  that  plaintiff 
objected  to  the  assets  of  the  company  or  any  part  of  them 
being  paid  over  to  the  holders  of  preferred  stock  in  priority 
to  the  holders  of  common  stock,  in  the  manner  which  he 
understands  is  proposed.  The  latter  further  states  that  it  is 
rot  to  be  taken  as  an  acquiescence  on  the  part  of  Mr.  Deacon 
in  any  distribution  of  the  assets  by  the  board  of  directors. 
Mr.  Deacon  followed  up  this  letter  by  an  action  in  which  he 
sought  to  restrain  the  directors  from  distributing  the  assets 
of  the  company,  and  to  obtain  a  declaration  with  respect  to 
the  rights  of  the  common  and  preferential  shareholders  in  the 
surplus  assets  of  the  company.  The  company  appear  to  have 
been  advised  that,  in  lieu  of  proceeding  with  the  distribution 
of  the  assets  by  the  directors,  as  had  been  intended,  measures 
should  be  taken  for  the  winding-up  of  the  company's  affairs. 
The  directors,  accordingly,  on  3rd  March,  '1906,  determined 
to  hold  a  special  meeting  of  the  shareholders  for  the  pur- 
pose of  passing  an  extraordinary  resolution  for  the  winding- 
up  of  tiie  company.  Plaintiff's  solicitors  were  advised  of  thiri 
intention  and  requested  to  refrain  from  entering  the  then 
pending  action  for  trial.    On  5th  March  notice  was  given  of 
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the  shareholders'  special  meeting  in  the  follawing  form: 
"Stratford,  March  5,  1906.  Dear  Sir:  Notice  is  hereby 
given  that  a  special  meeting  of  the  shareholders  of  the 
Kemp  Manure  Spreader  Co.  Limited  will  be  held  in  the 
board  room  of  the  city  hall,  Stratford,  on  Friday  the  16th 
day  of  March,  190G,  at  10  o^clock  a.m.,  at  which  meeting  it  is 
the  intention  to  propose  the  passing  by  the  meeting  of  an 
extraordinary  resolution  as  defined  by  the  Joint  Stock  Com- 
panies Winding-up  Act,  R.  S.  0.  1897  ch.  222.  Yours  truly. 
The  Kemp  Manure  Spreader  Co.  Limited,  per  W.  Jcifrey. 
secretary.^' 

On  16th  March  this  shareholders'  meeting  was  held- 
Holders  of  484  shares  were  present  in  person  or  by  proxy. 
A  resolution  was  put  and  carried  **  that  it  has  been  proved 
to  the  satisfaction  of  the  company  that  the  company  cannot 
by  reason  of  its  liabilities  continue  in  business,  and  that  it  is 
advisable  to  wind  up  the  same" — Mr.  Deacon,  the  plaintiff, 
who  holds  5  shares  of  common  stock,  being  the  only  dis- 
sentient. It  was  also  resolved  that  William  JeflPrey  be  ap- 
pointed liquidator  of  the  company,  and  thut  Messrs.  Durton 
and  Ballantyne  be  appointed  inspectors.  It  wa^  then  under- 
stood that  the  pending  action  by  Mr.  Deacon  would  be  with- 
drawn upon  payment  of  costs.  Having  in  some  way  learned 
that  it  was  intended  to  apply  for  an  order  for  the  winding- 
up  of  the  company,  plaintiff's  solicitors,  on  6th  April,  wrote 
to  Messrs.  McPherson  &  Davidson,  solicitors  of  the  com- 
pany, asking  that  they  be  notified  of  any  such  appUcation. 
as  they  were  instructed  to  attend  and  oppose  the  same,  if 
deemed  advisable. 

On  21st  April  a  petition  was  prepared  on  behalf  of  the 
defendant  Walter  Miller  seeking  an  order  for  the  winding-up 
of  the  company.  The  petition  was  prepared  in  the  office  of 
jVIessrs.  McPherson  &  Davidson,  but  is  signed  by  Messrs. 
!Makins  &  Hanley,  solicitors  for  the  petitioner,  and  in  their 
name  notice  of  presentation  is  given  for  27th  April,  and 
service  of  the  petition  and  notice  is  admitted  by  Messrs. 
McPerson  and  Davidson,  solicitors  of  the  company.  Mr. 
^Miller  makes  affidavit  verifying  the  statements  in  the  peti- 
tion and  exhibiting  a  copy  of  the  minutes  of  the  shareholders' 
meeting  of  16th  March. 

The  petition  states  the  incorporation  of  the  company,  re- 
fers to  the  original  and  supplementary  letters  patent  and  to 
the  agreement  with  the  Maissey-Harris  Co.    It  also  contains 
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tlie  following  paragraph:  "The  company  claim  that  your 
petitioner  is  a  contributory,  although  your  petitioner  dis- 
putes the  claim,  and  the  company  have  brought  an 
action  in  this  honourable  Court  against  your  petitioner  to 
compel  him  to  pay  over  $500  for  shares  upon  which  the 
company  allege  that  your  petitioner  is  liable."  Xotice  of 
the  presentation  of  this  petition  was  not  given  to  the  solicitors 
for  plaintiflf.  On  27th  April  the  County  Court  Judge  made 
an  order  declaring  that  the  defendant  company  is  insolvent 
and  liable  to  be  wound  up  under  the  provisions  of  the  Wind- 
ing-up Act,  E.  S.  0.  1897  ch.  222,  and  ordering  that  the  com- 
pany should  be  wound  up  under  the  provisions  of  the  Act, 
and  appointing  William  Jeffrey  permanent  liquidator. 

Mr.  Jeffrey  appears  to  have  preceeded  with  the  liquida- 
tion of  the  company,  and  on  19th  November  obtained  from 
the  County  Court  Judge  an  order  authorizing  the  payment 
of  the  claims  of  a  number  of  creditors,  and  payment  of  "  a 
dividend  of  60  cents  on  the  dollar,  amounting  to  $18,000, 
distributing  the  same  among  the  preference  shareholders  at 
the  rate  of  60  cents  on  the  dollar,  on  the  amount  of  stock 
held  by  such  preference  shareholders  respectively." 

The  present  action  was  commenced  on  8th  May,  1906. 
On  7th  June  a  motion  for  interim  injunction  restrain- 
ing Jeffrey  from  acting  as  liquidator  of  the  company,  or 
otherwise,  under  the  winding-up  order,  was  refused  by  Mere- 
dith, C.J.,  and  on  appeal  to  a  Divisional  Court  this  order 
was  aflBrmed,  the  Court  taking  the  view  that  the  provisions 
of  sec.  33  of  R.  S.  0.  1897  ch.  222,  enabling  the  County  Court 
Judge  at  any  time  to  stay  proceedings  in  relation  to  the 
winding-up  afforded  plaintiff  ample  protection,  and  that  he 
should  have  availed  himself  of  this  pravision  rather  than  have 
sought  an  interim  injunction. 

Plaintiff  objects  to  the  order  for  winding-up  upon  the 
following  grounds:  (1)  that  the  petition  for  the  winding-up 
order  was  not  served  upon  the  company,  but  only  upon  the 
company's  solicitors;  (2)  that  the  petition  did  not  disclose 
the  fact  that  the  relative  rights  of  preferential  and  common 
shareholders  in  the  capital  of  the  company  would  be  affected 
prejudicially  to  the  latter  by  the  winding-up  order;  (3)  that 
the  resolution  set  forth  in  the  petition  that  the  company 
could  not  by  reason  of  its  liabilities  continue  in  business  was 
untrue;  (4)  that  the  petitioner  Miller  was  incompetent,  be- 
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cause  he  disputed  his  liability  as  a  contributory;  (5)  that 
the  appointment  of  a  liquidator  by  the  Court  could  only  be 
made  where  there  is  "no  liquidator  acting,  either  provisionally 
or  otherwise,  and  then  only  on  the  application  of  a  member 
of  the  company;  (6)  that  u  winding-up  order  cannot  be  made 
merely  to  provide  for  distribution  of  assets;  (7)  that  the 
provision  of  the  agreement  with  the  Massey-Harris  Co.  by 
which  they  were  to  receive  delivery  of  the  charter  of  the 
company  was  not  disclosed  to  the  County  Court  Judge. 

Defendants  contend  that  this  action  is  not  maintainable, 
and  that,  if  it  is,  no  case  of  want  of  jurisdiction  or  of  collu- 
sion or  fraud  or  suppression  of  material  facte?  has  been  es- 
tablished. 

The  substantial  ground  of  complaint  on  the  part  of  plain- 
tiff is  that  as  a  result  of  the  winding-up  proceedings  the  pre- 
ference shareholders  have  put  themselves  in  a  position  to 
claim  payment  out  of  the  assets  of  the  company  of  the  full 
face  value  of  their  preference  shares  before  anythmg  is  paid 
to  the  common  shareholders  upon  their  shares.  He  main- 
tains that  under  the  provisions  of  the  agreement  with  the 
Massey-Harris  Co.  and  upon  a  distribution  of  assets  by  the 
directors  without  winding-up  proceedings,  the  conmion  shan*- 
holders  would  have  been  entitled  to  rank  pari  passu  with  the 
preference  shareholders  in  the  distribution  of  assets. 

Unless  plaintiff  is  right  in  this  contention,  the  setting 
a?ide  of  the  winding-up  proceedings  would  serve  no  substan- 
tial purpose.  If  for  any  reason  such  proceedings  are  defec- 
tive, and  if  the  defects  be  of  such  moment  that  these  proceed- 
ings should  be  set  aside,  plaintiff's  position  would  not  be  at 
all  improved,  unless  the  result  would  be  to  place  common 
shareholders  upon  the  same  footing  as  preference  sharehold- 
ers in  regard  to  the  capital  of  the  company. 

After  a  careful  consideration  of  the  letters  patent,  1  can- 
not see  how,  in  any  event,  common  shareholders  can  claim  to 
be  entitled  to  payment  out  of  capital  of  the  amounts  of 
tl*eir  shares,  or  of  any  part  of  them,  until  preference  share- 
holders shall  have  been  paid  in  full.  The  letters  patent 
"ordain  and  declare  that  the  preference  stock  shall  become 
find  remain  a  lien  on  tlie  assets  of  the  company  so  that,  in 
tlie  event  of  the  voluntary  or  compulsory  winding-up  of  the 
company,  the  holders  thereof  shall  be  entitled  to  receive  the 
amount  of  their  stock,  together  with  unpaid  dividends,  if  any, 
ii:  full  at  ])ar.  l)of()ro  tlio  holders  of  ordinarv  stock  shall  re- 
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ceive  anything  on  account  of  their  stock."  The  plain  mean- 
ing of  this  language  is  to  give  a  preference  to  the  holders  of 
preference  shares  in  respect  of  capital.  Preference  stock  is 
made  a  lien  on  the  assets  of  the  company.  The  additional 
clause  dealing  with  voluntary  or  compulsory  winding-up  is 
merely  an  illustration  of  how,  in  such  proceedings,  that  lien 
shall  be  worked  out.  This  clause  does  not  restrict  or  cut 
down  the  lien  which  is  given  in  general  terms,  and,  that  lien 
subsisting,  it  must  be  satisfied,  in  whatever  manner  the  assets 
of  the  company  are  distributed,  before  holders  of  common 
stock  are  entitled  to  payment:  Heller  v.  National  Marine 
Rank,  89  Md.  602 ;  Skiddy  v.  Atlantic,  Mississippi,  and  Ohio 
H.  R.  Co.,  3  Hughes  (U.  S.  Circuit)  320,  355;  McGregor  v. 
Home  Ins.  Co.,  33  IST.  J.  Eq.  181,  186;  Be  Bangor  and  Port- 
madoc  Slate  and  Slab  Co.,  L.  R.  20  Eq.  59.  The  language 
of  Jessel,  M.R.,  in  Griffith  v  Paget,  6  Ch.  D.  511,  at  pp. 
516-7,  is  verv'  applicable  to  this  ease. 

The  only  allusion  in  the  agreement  with  the  Massey- 
Harris  Co.  to  distribution  of  assets  occurs  in  a  clause  which 
postponed  the  right  of  the  purchasers  to  delivery  of  the  shares 
or  stock,  which  the  vendors  undertook  should  be  assigned  to 
them  upon  demand,  until  "  the  Kemp  Manure  Spreader  Com- 
pany, Limited,  shall  have  had  a  reasonable  time  to  liquidate 
and  collect  their  said  bills  and  accounts  receivable  and  to  dis- 
tribute the  proceeds  thereof  among  their  shareholders."  I 
fail  to  find  in  this  language  anything  which  warrants  a  sug- 
gestion that  this  "  distribution  of  proceeds  "  should  be  upon 
any  other  footing  than  that  contemplated  by  the  letters  ]>a- 
tent.  It  would  require  language  much  more  explicit  to  sup- 
port a  declaration  that  the  preference  shareholders  had  by 
sanctioning  this  agreement  waived  or  abandoned  their  pre- 
ferential lien  upon  the  assets  of  the  defendant  company. 

Neither  in  the  terms  of  the  letters  patent  nor  in  the  pr'^- 
visions  of  the  Massey-Harris  contract  do  I  find  anything? 
which  would  support  the  view  that  upon  a  distribution  of 
assets  in  any  manner  the  common  shareholder  should  rank 
pari  passu  with  the  holders  of  preference  stock. 

I  am,  therefore,  unable  to  discover  any  merit  in  plaintiff's 
action.  It  remains  to  be  seen  whether  upon  technical  grounds 
he  is  entitled  to  succeed. 

As  to  the  first  objection,  the  company  take  no  objection  to 
the  service  of  the  petition  upon  their  solicitors.  They  are 
before  the  Court  adopting  -and  ratifying  the  solicitors'  ac- 
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ceptance  of  service.     The  plaintiff  cannot,  in  such  circum- 
stances, be  heard  to  maintain  this  objection. 

(2)  The  petition  refers  to  the  letters  of  incorporation^ 
and  it  has  not  been  shewn  that  these  letters  were  not  them- 
selves before  the  County  Court  Judge  when  he  made  his 
order.  But  in  any  event,  in  the  view  I  take  of  the  letter* 
patent,  the  making  of  the  winding-up  order  did  not  materially 
affect  the  rights  of  plaintiff  and  other  holders  of  common 
stock. 

(3)  The  resolution  set  forth  in  the  petition  was  in  fact 
passed  by  the  shardiolders'  meeting.     .     .     . 

[Reference  to  sec.  4,  sub-sec.  3,  and  sec.  3,  sub-sec.  4,  of 
the  Joint  Stock  Companies  Winding-up  Act;  In  re  Silkstone 
Fall  Colliery  Co.,  1  Ch.  D.  38;  In  re  Bridport  Old  Brewery 
Co.,  L.  R.  2  Ch.  191.] 

It  was  a  resolution  that,  in  the  judgment  of  the  company, 
though  solvent  as  respects  creditors,  it  could  not,  by  reason 
of  its  liabilities,  continue  its  business,  and  that  it  was  advis- 
able that  it  should  be  wound  up.  The  resolution  is  not  shewn 
to  be  untrue  by  proving  that  the  liabilities  were  comparatively 
small,  and  that  the  company  was  solvent  as  regards  creditors. 
Moreover,  under  sec.  5  of  the  statute,  the  jurisdiction  to  make 
an  order  for  winding-up  in  nowise  depends  upon  the  passing 
of  such  a  resolution.  It  would  require  much  more  than  has 
been  shewn  here  to  invalidate  the  order  pronounced  by  Judge 
Barron  upon  this  ground  for  want  of  jurisdiction  or  suppres- 
sion of  material  facts  or  fraud. 

(4)  A  petition  for  winding-up  may  be  presented  by  the 
company  or  by  any  contributory  of  the  company:  sec.  32. 
"  Contributory "  means  every  person  liable  to  contribute  to 
the  assets,  "and  shall  also,  in  all  proceedings  prior  to  the 
final  determination  of  such  persons,  include  any  person  al- 
leged to  be  a  contributor}' :'*  sec.  3,  sub-sec.  2.  In  several 
English  cases  it  has  been  held  that  the  petitioner  must  admit 
himself  to  be  a  contributory :  sec.  3,  sub-sec.  2.  In  several 
English  cases  it  has  been  held  that  the  petitioner  must  admit 
himself  to  be  a  contributory:  In  re  Continental  Bank  C'Or- 
poration,  [1867]  W.  X.  114;  Lindley's  Law  of  Companies, 
6th  ed.,  p.  844.  I  confess  to  diflSculty  in  imderstanding  how 
the  words  "alleged  to  be  a  contributory''  can  be  read  as 
equivalent  to  "who  admits  himself  to  be  a  contributoiy.'' 
But  under  sub-sec.  32  the  company  may  itself  present  the 
petition,  and  we  have  here  a  case  in  which  the  company  was 
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and  tlie  fact  that  the  company  was  represented  upon  the  pre- 
sentation of  the  petition,  and  assented  to  the  making  of  the 
order.  This  ground  of  objection,  which  would  probably  in 
any  event  be  available  only  to  the  company  itself,  therefore, 
in  my  opinion,  fails. 

(5)  If,  as  plaintiff  contends,  the  resolution  of  16th  March, 
1905,  was  in^ectual  as  an  extraordinary  resolution  because 
of  informality  in  the  notice  calling  the  meeting,  there  was  no 
liquidator  acting  when  the  winding-up  order  was  made,  and 
it  was  therefore  competent  for  the  County  Court  Judge,  under 
sec.  25,  sub-sec.  2,  to  appoint  a  liquidator.  The  appointment 
was  made  upon  the  application  of  defendant  Miller.  The 
company  alleges  that  Miller  is  a  shareholder.  ...  By 
sec.  3,  sub-sec.  6,  members  of  the  company  are  defined  as 
*'  those  persons  only  who  for  the  time  being  are  entitled  to 
vote  at  general  meetings  of  the  company,"  and  by  R.  S.  0. 
ch.  191,  sec.  64,  it  is  enacted  that  "no  shareholder  being  in 
arrear  in  respect  of  any  call  shall  be  entitled  to  vote  at  any 
meeting  of  the  company.^'  Under  this  provision  it  is  con- 
tended that  Miller  is  not  a  member.  The  liquidator  ap- 
pointed, however,  was  a  person  named  as  liquidator  by  the 
company  itself,  on  16th  March,  when  it  attempted  to  pass  an 
extraordinary  resolution  for  winding-up.  The  company  was 
represented  upon  Miller's  application  for  the  appointment  of 
Mr.  Jeffrey  as  liquidator,  and  assented  to  such  an  appoint- 
ment. I  am  not  prepared  to  hold  that,  under  these  circum- 
stances, merely  because  the  applicant  Miller  may  not  have 
been  a  fully  qualified  member,  the  County  Court  Judge  had 
not  jurisdiction  under  sec.  25  to  appoint  Mr.  Jeffrey,  the 
nominee  of  the  company,  as  liquidator.  As  an  incident  of 
pronouncing  a  winding-up  order,  he  probably  had  jurisdic- 
tion under  sec.  5  to  name  a  liquidator. 

(6)  In  the  present  case  the  affairs  of  the  company  are  not 
in  such  a  position  that  nothing  is  to  be  done  by  the  liquidator 
except  to  distribute  assets  among  the  shareholders:  Re  Amal- 
gamated Syndicate,  [18971  2  Ch.  600,  604.  Certain  out- 
standing book-debts  and  accounts  due  to  the  company  woie, 
at  the  time  of  the  making  of  the  winding-up  order,  still  to 
be  collected,  and,  as  shewn  by  the  order  of  19th  November, 
certain  liabilities  of  the  company  had  then  still  to  be  paid. 
But,  even  if  it  be  improper  to  make  a  winding-up  order  where 
the  sole  purpose  to  be  served  is  the  distribution  of  assets  and 
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the  adjustment  of  the  rights  of  shareholders,  I  doubt  whether 
it  could  be  said  that  a  Court  pronouncing  such  an  order  had 
no  jurisdiction  to  make  it.  Section  5  enables  the  Court  to 
make  an  order  where  it  is  of  opinion  that  *"  it  is  just  and 
equitable  that  the  company  should  be  wound  up."  This 
language  is  very  broad,  and  gives  to  the  Court  a  very  wide 
discretion.  It  seems  to  me  impossible  to  hold  that,  where 
jurisdiction  is  conferred  in  such  terms  as  these,  and  it  has 
been  shewn  that  the  making  of  the  winding-up  order  is,  in 
the  opinion  of  the  company  itself,  a  proper  and  desirable 
thing,  and  in  the  best  interests  of  all  concerned,  the  exercise 
of  that  jurisdiction  by  the  Court  can  be  reviewed  in  such  an 
action  as  the  present. 

(7)  .  .  .  The  Massey-Harris  agreement  was  referred 
to  in  the  petition.  .  .  The  provision  in  that  agreement  for 
the  delivery  of  the  charter  to  the  Massey-Harris  Co.  is,  in  my 
opinion,  ultra  vires  of  defendant  company.  It  certainly 
would  not  stand  in  the  way  of  any  legal  requirement  that  the 
charter  should  be  delivered  up,  upon  dissolution  of  the  com- 
pany, to  the  Provincial  Secretary  for  cancellation. 

The  whole  case  of  plaintiff,  so  far  as  it  rested  upon  alle- 
gations of  fraud  in  the  obtaining  of  the  order  for  winding- 
up,  depended  upon  the  supposition  that  the  winding-up  order 
prejudicially  affected  the  interests  of  the  common  sharehold- 
ers in  the  distribution  of  the  capital  of  the  company.  He 
has  entirely  failed  to  make  out  such  a  case  of  fraud  as  would 
justify  interference.     .     .     . 

[Reference  to  Johnston  v.  Barkley,  10  0.  L.  R.  724,  at 
p.  728,  6  0.  W.  R.  549.1 

Fraud  has  not  been  clearly  made  out,  and  it  has  certainly 
not  been  shewn  that  that  which  plaintiff  alleges  to  have  been 
fraud  lay  at  the  foundation  of  the  decision  attacked. 

In  the  view  which  I  have  taken  of  plaintiff's  case,  it  is 
unnecessary  to  decide  whether  an  action  lies  in  this  Court  to 
obtain  a  declaration  that  a  winding-up  order  pronounced  by 
a  County  Court  Judge  under  the  Ontario  Winding-up  Act 
is  null  and  void,  and  to  set  the  same  aside.  The  statute  pro- 
vides for  an  appeal  by  any  parly  dissatisfied  with  any  order 
or  decision  of  the  Court  in  any  proceeding  under  the  Act 
(sec.  27),  and  also  provides  (sec.  23)  that  a  Court  may,  at 
any  time  after  the  order  has  been  made  for  winding  up  a 
company,  make  an  order  staying  all  proceedings  in  relation 
to  the  winding-up,  either  altogether  or  for  a  limited  time, 
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on  such  grounds  and  subject  to  such  conditions  as  the  Court 
deems  fit.  Plaintiff,  being  a  person  affected  by  the  winding- 
up  order,  could  probably  have  appealed  when  that  order  came 
to  his  notice,  under  sec.  27.  If  not,  he  could  move  under 
sec.  33,  and  if  his  application  were  refused,  he  could  have 
appealed  from  such  refusal.  In  view  of  these  provisions  of 
the  statute,  it  seems  to  me  more  than  doubtful  whether  the 
present  action  could  be  maintained ;  but  it  is  unnecessary  to 
determine  that  question.     .     .     . 

Plaintiff  has  failed  to  satisfactorily  establish  want  of 
jurisdiction  in  the  County  Court  Judge  upon  any  of  the 
grounds  which  he  has  taken.  His  good  faith  in  bringing  this 
action,  in  view  of  the  conditions  under  which  his  former 
action  was  dismissed,  the  company  undertaking  to  pay  his 
costs,  is,  I  think,  open  to  serious  question.  Plaintiff  having 
sought  to  shew  want  of  jurisdiction  and  to  establish  fraud,, 
by  which,  in  his  reply,  counsel  for  plaintiff  asserted  that  he 
meant  moral  fraud  and  dishonesty,  and  having  failed  upon 
both  branches,  his  action  will  be  dismissed  with  costs. 


WixciiESTEK,  SuRK.  C.J.  March  4th.  1907. 

surrogate  court^  york. 

Re  LOMAS. 

Will  —  Execution — Two  Attesting  Witnesses — Addition  of 
Signature  of  Sole  Devisee  Apparently  as  Witness — Afjidor 
vits — Explanation  that  Signature  not  so  Intended—Ad- 
mission  to  Probate, 

Application  by  Fannie  Lomas,  widow  of  the  deceased,  for 
letters  probate  of  the  will  of  Frederick  G.  Lomas,  who  died 
on  15th  February,  1907,  having  first  made  his  will  dated  4th 
February,  1907,  whereby  he  devised  all  his  estate  to  his  wife, 
and  thereby  appointed  her  sole  executrix. 

The  will  was  signed  by  the  testator  in  the  attestation 
clause,  and  the  names  of  Fannie  Lomas  (the  widow  and  exe- 
cutrix) and  Mary  Sarah  Lomas  and  H.  Tx>mas  were  signed  at 
the  foot  of  the  will,  to  the  right  of  the  attestation  clause,  ap- 
parently as  witnes<jes,  as  follows: — 


Digitized  by 


Google 


976  7'^/^'  OXTARIO  WEEKLY  REPORTER. 


*'  Signed,  published,  and  declared' 
by  the  said  "F.  6.  Lomas,"  the  testae 
tor,  as  and  for  his  last  will  and  testa- 
ment, in  the  presence  of  us,  who,  both 
present  together  at  the  same  time,  in 
his  presence,  at  his  request,  and  in  the 
presence  of  each  other,  have  hereunto 
siibs^Tibed  our  names  as  witnesses/* 


"  Fannie  Loraas/' 
^Mary  Sarah  Lomas." 
•  H.  Lomas/' 


The  will  was  printed,  leaving  blanks  to  be  filled  up;  the 
blanks  filled  up  in  the  attestation  clause  as  above,  in  addition 
to  the  signature  of  the  testator,  are  in  italics. 

Upon  the  papers  being  brought  before  the  Judge,  he  drew 
the  attention  of  the  solicitor  filing  them  to  the  position  in 
which  Fannie  Lomas  was  apparently  placed  by  reason  of  her 
signature  as  a  witness,  she  being  the  sole  devisee  and  exe- 
cutrix: see  the  Wills  Act,  R.  S.  O.  1897  ch.  128,  sec.  17. 

Tliereupon  an  application  was  made  to  have  the  letters 
probate  issued  without  the  name  of  Fannie  Lomas  as  a  wit- 
ness. 

(i.  R.  Geary,  for  the  executrix. 

WixciiESTKH.  SuRR.  C. J. : — In  support  of  the  application, 
affidavits  of  Harrs*  I^mas,  Mary  Sarah  Lomas,  and  Fannie 
Lomas  have  been  filed. 

Tlie  witness  Harry  Lomas  in  his  aflBdavit  stat^  that  his 
brother,  the  deceased,  asked  him  to  prepare  his  will  for  him, 
and  he  accordingly  purchased  a  form  and  drew  it  up  to  his 
brothers  satisfaction;  he  then  arranged  with  his  mother, 
Mary  SaraJa  Ijomas,  and  with  the  deceased,  to  have  the  same 
executed,  and  he  discussed  the  execution  of  the  will  with 
Fannie  Lomas,  the  wife  of  the  deceased,  who  is  the  sole  de- 
visee and  sole  executrix  under  it,  and  told  her  that  she  could 
not  be  a  witness  to ^ the  will;  tliat  the  three  of  them  would 
go  up  to  the  hospital,  where  the  deceased  then  was,  and  have 
the  will  executed,  but  that  he  and  his  mother  would  have  to 
be  the  witnesses;  that  Fannie  Lomas  then  fully  understood 
th-at  under  the  law  she  could  not  be  an  attesting  witness  to 
the  will  as  drawn  up,  and  understanding  this  she  stated  that 
she  would  not  sign  the  will  as*  a  witness ;  that  when  going  up 
to  the  hospital  to  have  the  will  executed  he  thought  it  would 
not  be  possible  for  him  to  join  them,  and  he  then  arranged 
with  the  said  Fannie  Lomas  and  his  mother  that  if  he  were 
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not  present  his  mother  should  execute  the  will  as  witness  and 
that  one  ol  the  nurses  should  be  called  in  as  a  second  witness; 
they,  however,  went  together  to  the  hospital  and  had  the  will 
executed;  that  after  witnessing  the  will  he  moved  away  from 
the  bedside,  and  while  he  was  away  Fannie  Lomas  signed  the 
will.  He  remonstrated  with  her  for  doing  so,  when  she  re- 
plied that  she  thought  she  was  to  sign  it,  as  she  was  the  exe- 
cutrix named,  and  that  she  did  not  sign  it  in  any  way  as  a 
witness,  and  did  not  intend  by  her  signature  to  attest  the 
execution  of  it;  and  that,  instead  of  striking  her  name  out, 
they  concluded  that,  inasmuch  as  there  were  two  regular  wit- 
nesses, her  signature  might  be  left  as  executrix  or  devisee  in 
case  the  signature  of  such  a  person  should  be  necessary,  but 
tha,t  they  all  understood  that  only  two  witnesses  were  neces- 
sary, and  that  Fannie  Lomas  could  not  sign  the  will  as  a 
witness,  as  she  was  the  devisee,  and  that  only  the  other  two 
of  them  were  signing  as  attesting  witnesses. 

This  affidavit  is  corroborated  by  the  affidavits  of  Fannie 
Lomas  and  Mary  Sarah  Lomas,  Fannie  Lomas  stating  that 
she  signed  the  will  as  devisee  and  executrix,  thinking  it  ne<?es- 
sary  that  she  should  do  so  in  such  cai)acity ;  that  she  did  not 
sign  it  as  an  attesting  witness,  nor  did  she  attest  the  signa- 
ture of  her  husband,  for  at  the  time  she  well  knew  that  the 
will  had  to  be  executed  by  the  testator  in  the  presence  of  two 
witnesses,  neither  of  whom  could  be  a  person  taking  a  benefit 
under  the  will ;  and  that,  in  the  ca^e  of  one  of  the  witnesses 
taking  a  benefit  under  the  will,  his  signature  as  an  attesting 
witness  would  render  the  devise  or  legacy  void;  and  for  this 
reason  she  was  careful  to  see  there  were  two  witnesses  to  the 
will  attesting  the  signature  of  the  deceased. 

In  In  the  Goods  of  Thom-as  Brightman  Sharman  (1869), 
L.  R.  1  P.  &  D.  661,  the  testator  made  his  will  in  favour  of 
his  sister,  bequeathing  all  his  goods  and  chattels  to  her,  and 
executed  it  in  the  presence  of  two  witnesses,  and,  in  addition 
tc  their  signature,  his  sister,  the  sole  devisee,  also  placed  her 
signature  at  the  foot  of  the  will,  beneath  the  signatures  of 
the  two  witnesses;  the  affidavit  of  one  of  the  wit- 
nesses stated  that  he  had  prepared  the  will  for  the  testa- 
tor, and  after  he  and  the  other  witnesses  had  signed 
their  names  as  witnesses,  he  thought  it  would  be  desirable 
that  the  sole  devisee  should  sign  her  name  on  the  paper  on 
which  the  will  was  written,  riot  as  a  witness,  but  as  the  uni- 
versal legatee  named  therein,  and  he  intimated  this  to  the 
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deceased,  who  said  he  though  his  sister  ought  not  to  sign,  but 
the  witness  afterwards,  being  under  the  impression  that  it 
was  the  proper  course  to  pursue,  requested  the  sister  to  sign, 
and  she  did  so. 

Lord  Penzance,  in  delivering  judgment,  said:  •'  In  a  case 
decided  by  Sir  C.  Cresswell  he  held  that  under  ordinan'  cir- 
cumstances it  is  not  the  duty  of  this  Court  to  ascertain  if 
there  be  two  attesting  witnesses,  whether  the  name  of  a  third 
person  appearing  on  the  face  of  the  will  was  written  as  at- 
testing the  signature  of  the  testator  or  not,  but  that  such  a 
question  would  be  more  properly  raised  in  a  Court  of  con- 
struction. No  doubt,  however,  there  are  some  considerations 
on  this  matter  which  deserve  to  be  carefully  weighed;  amongst 
others  that  this  Court  is  bound  not  to  send  up  to  the  Court  of 
construction  anything  which  does  not  form  part  of  the  will 
itself.  Xow,  if  the  name  is  not  the  name  of  an  attesting 
witness,  it  is  not  a  part  of  the  will,  and  ought  not  to  appear 
in  the  probate.  In  the  present  case,  such  a  duty  is  forced 
upon  the  Court,  because,  not  only  the  question  what  is  the 
will,  but  also  the  question  to  whom  the  grant  shall  go,  de- 
pends upon  the  previous  question,  whether  Miss  Sharman  is 
interested  under  the  will  or  not.  If  she  attested  the  signa- 
ture of  the  deceased,  she  forfeited  all  interest  under  the  will; 
if  she  did  not  attest  the  signature,  her  name  forms  no  part 
of  the  will.  On  the  evidence  before  me,  I  can  have  no  hesi- 
tation in  saying  that  she  did  not  attest  the  signature  of  the 
deceased.  When  a  testator  has  signed  his  name  in  the  pre- 
sence of  two  witnesses,  and  at  his  request  they  attest  his 
signature,  the  execution  is  complete,  «nd  if  a  third  person 
afterwards  adds  his  name,  the  Court  will  not  come  to  the 
ccnclusion  without  cogent  evidence  that  that  third  person 
signed  as  an  attesting  witness."  See  also  In  the  Goods  of 
E.  J.  Smith  (1889),  15  P.  D.  2. 

The  evidence  produced  before  me  in  this  case  is  stronger 
than  that  produced  before  Lord  Penzance  in  In  the  Groods  of 
Sharman,  and  I  have  no  hesitation  in  accepting  the  state- 
ments made  in  the  affidavits  as  being  perfectly  reliable,  aad 
I  therefore  hold  that  Fannie  Lomas  did  not  attest  the  signa- 
ture of  the  testator  to  the  will  as  one  of  the  witnesses  there- 
Uj  I  do  not,  however,  consider  that  it  is  my  duty  to  with- 
hold the  name  of  the  devisee  from  the  probate,  as  was  done 
ii»  the  Sharman  case. 

I^etters  of  probate  will  issue  in  the  usual  form. 
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Re  TUCKETT. 

Will — Attempted  Revocation  by  New  Instrument — Failure  of 
Attempt  by  Reason  of  Husband  of  Sole  Devisee  Attesting 
Instrument — Destruction  of  Original  of  Former  WUl — 
Production  of  Copy — Admission  to  Probate — Dependent 
Relative  Revocation, 

Application  by  Frederick  M.  Tuckett  and  Martlia  Tuckett 
for  letters  of  probate  to  the  will  of  Emma  Carroll  Tuckett, 
deceased,  dated  30th  August,  1906,  the  original  of  which  had 
been  destroyed  or  mislaid. 

J.  A.  Ferguson,  for  the  applicants. 

Winchester,  Sitrr.  C.J.: — Miss  Tuckett,  the  deceased, 
made  a  will  subsequent  to  the  above,  dated  22nd  October, 
1906,  in  which  she  devised  all  her  estate,  real  and  personal, 
to  her  mother,  Martha  Tuckett.  In  it  she  re\^oked  all  former 
wills,  or  testamentary  dispositions,  and  appointed  her  father 
and  mother  executors.  Unfortunately,  her  father  was  one 
of  the  two  witnesses  to  the  execution  of  the  will,  and  I  held 
that  imder  the  Wills  Act,  R.  S.  0.  ch.  128,  sec.  17,  the  de- 
vise to  Mrs.  Tuckett  was  void.  That  section  provides: 
"If  any  person  attests  the  execution  of  any  will,  to  whom, 
or  to  whose  wife  or  husband,  any  beneficial  devise,  legacy, 
estate,  interest,  gift,  or  appointment  of  or  affecting  any  real 
or  personal  estate  (other  than  and  except  charges  and  direc- 
tions for  the  payment  of  any  debt  or  debts),  is  thereby  given 
or  made,  such  devise,  legacy,  estate,  interest,  gift,  or  appoint- 
ment shall,  so  far  as  concerns  such  person  attesting  the  exe- 
cution of  such  will,  or  the  wife  or  husband  of  such  person,  or 
any  periwn  claim iiit^'^  nndt^  ^uch  person,  or  such  wife  or  hus- 
band, be  utterly  mill  and  void.     .     ,     /* 

The  devise  to  iier  mother  being  of  the  whole  e^ntate  of 
the  testatrix,  I  hf^ld  tliat  under  tlie  cireumstanees  the  will 
wati  wholly  inoperative  m  far  as  it  affected  the  ilevise  tu  her 
mother. 

Thereupon  a  eopy  of  I  he  will  uf  30tfi  Au^^if^^*  1^06,  was 
produeed,  and  an  uppliefltion  made  for  prolmte*    Thi*  ap- 
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plication  is  accompanied  with  the  affidavit  of  tlie  father  of 
Miss  Tuckett,  explaining  the  reasons  for  drawing  the  later 
will,  and  shewing  that  it  was  intended  only  to  take  th^ 
place  of  the  first  will.  This  affidavit  is  corroborated  by  one 
from  the  solicitor  who  advised  as  to  the  form  of  the  same, 
but  unfortunately  was  not  present  at  its  execution.  Affi- 
davits of  the  sisters  and  mother  are  also  produced  as  to  the 
loss  of  the  first  will.  The  question  is,  whether  the  appli- 
cation can  be  granted  in  the  face  of  the  revocation  of  all 
former  wills  by  the  later  one. 

The  following  cases  were  cited  in  support  of  the  appli- 
cation: Scott  v.  Scott,  1  Sw.  &  Tr.  258;  Clarkson  v.  Clark- 
son,  2  Sw.  &  Tr.  497;  In  the  Goods  of  Elizabeth  Middleton, 
3  Sw.  &  Tr.  583;  and  Dancer  v.  Crabb,  L.  R.  3  P.  &  D.  98. 

In  Scott  V.  Scott,  the  deceased  died  on  6th  December, 
1867,  having  duly  executed  a  will,  dated  21st  February, 
1852,  and  a  codicil  dated  25th  May,  1854.  On  20th  August, 
1857,  he  signed  a  document  purporting  to  revoke  this  will 
and  codicil.  After  he  had  executed  this  document,  a  sug- 
gestion was  made  to  him  to  bum  the  previous  will  and 
codicil,  inasmuch  as  lie  had  made  a  new  one,  when  he  ob- 
served, "  I  suppose  theic  is  no  use  in  keeping  the  old  ones, 
as  I  have  made  a  new  one,*'  and  accordingly  he  burned 
them.  It  subsequently  turned  out  that  the  document  dated 
20th  August,  1857,  was  not  duly  executed  as  a  will.  A 
declaration  was  filed  propounding  copies  of  the  will  of  21st 
February,  1852,  and  the  codicil  of  25th  May,  1854.  Affi- 
davits were  produced  proving  the  due  execution  of  the  will 
and  codicil,  and  that  the  copies  before  the  Court  were  true 
copies.  Counsel  submitted  that  the  deceased  had  only  de- 
stroyed these  papers  on  the  supposition  that  the  latter  will 
was  valid  and  duly  executed :  and  that,  as  that  was  not  so, 
they  were  entitled  to  probate. 

Sir  C.  Cresswell,  in  his  judgment,  said :  "  The  construc- 
tion put  upon  this  transaction  by  Dr.  Addams  (counsel)  is, 
I  think,  the  correct  one.  There  is  no  reason  to  doubt  the 
truth  of  the  affidavit.  I  must  take  the  fact  to  be  that  the 
deceased  having,  as  he  supposed,  duly  executed  a  second 
will,  said,  ^  Now  I  have  executed  this  will,  the  former  will 
and  codicil  are  of  no  use,^  and  he  destroyed  them.  He 
intended  only  to  destroy  the  first  will  in  substituting  an- 
other for  it.  The  first  will  and  codicil,  therefore,  are  en- 
titled to  probate." 
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i  In  Lee  Clarkson  v.  Margaret  Clarkson  and  others,  and 
Thonian  Clarkson  (heir-at-law)  intervening,  2  Sw.  &  Tr. 
497,  B.  dnly  executed  his  will  in  August,  1857 ;  in  July,  1859, 
he  executed  another  will  purporting  to  revoke  the  will  of 
1857;  in  a  suit  respecting  the  validity  of  the  will  of  1859, 
the  Court  of  Probate  pronounced  against  the  validity  of  such 
will.  The  draft  of  the  will  of  1857  was  then  propounded, 
and  it  was  proved  that  after  the  execution  of  the  will  of 
1859,  B.  had  called  for  the  will  of  1857,  and  after  appear- 
ing to  read  it,  had  torn  it  up,  saying:  "It  is  of  no  use 
keeping  this  now;  I  have  another."  Most  of  the  above  facts 
were  admitted  on  the  record,  and  the  Court,  holding  that 
there  was  no  proof  of  the  destruction  of  the  will  of  1857 
with  intention  to  revoke,  so  as  to  satisfy  1  Vict.  ch.  26,  sec. 
20,  decreed  probate  of  the  draft  thereof. 

In  In  the  Goods  of  Elizabeth  Middleton,  deceased,  3  Sw. 
&  Tr.  583,  the  testatrix  duly  executed  her  will  in  1855,  and 
in  1862  she  signed  another  will,  being  a  copy  of  the  former 
one,  with  the  exeception  of  bequests  to  her  niece,  but  which 
w^as  not  duly  attested.  In  1864  she  cut  out  the  names  of 
the  attesting  witnesses  to  the  earlier  will  in  the  presence  of 
a  fellow-servant.  Both  documents  were  retained  in  her 
possession  until  her  death.  Sir  J.  P.  Wilde,  in  delivering 
judgment,  said :  "  Upon  a  review  of  all  the  facts  I  am  satis- 
fied that  the  deceased,  by  cutting  out  the  signatures  of  the 
attesting  witnesses  to  the  earlier  will,  only  intended  to  re- 
voke it  on  the  assumption  that  the  later  will  had  been  duly 
executed.  The  case,  therefore,  falls  within  the  principle  of 
dependent  relevant  revocation  frequently  acted  on  in  this 
Court,  and  explained  in  Ex  p.  Earl  of  Ilchester,  7  Ves.  279- 
372.  Probate  of  the  will  of  1855  will,  therefore,  be  granted.'*^ 

In  Dancer  v.  Crabb  and  Thompson,  L.  R.  3  P.  &  D.  98, 
the  testatrix,  having  her  will  in  her  hand,  dictated  the 
alterations  she  desired  to  be  made  in  the  first  part  of  it  to 
a  friend,  who  wrote  them  down.  She,  feeling  unwell,  de- 
sired her  friend  to  stop  there,  and  then  tore  off  and  burned 
60  much  of  her  will  as  had  been  covered  by  the  memoran- 
dum written  at  her  dictation.  This  memorandum,  together 
with  the  rest  of  the  will,  which  contained  the  residuary 
clause,  and  the  signatures  of  the  testatrix  and  witnesses,, 
and  the  attestation  clause  intact,  was  placed  in  a  desk  by 
the  testatrix  and  locked  up,  and  she  believed  when  she  did 
§0  that  these  papers  constituted  a  new  will,  and  not  merely 
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instructions  for  such  a  will.  Sir  James  Hannen,  in  deliver- 
ing judgment,  after  referring  to  a  number  of  authorities, 
said :  "  The  decisions  cited  from  Clarke  v.  Scripps  down  to 
Eckersley  v.  Piatt  and  others,  do  not  affect  the  applica- 
tion to  the  present  case  of  the  earlier  authorities  I  have 
referred  to.  They  enforce,  under  varying  circumstances, 
the  principle  that,  although  the  testator  does  an  act 
which,  unexplained,  would  be  one  of  revocation,  yet  if  it 
appear  that  he. did  it  only  as  a  part  of  the  means  of  setting 
up  another  will,  if  that  end  be  not  accomplished,  the  former 
will  is  not  revoked.  Or,  to  state  the  proposition  in  differ- 
ent language,  if  the  testator's  act  can  be  interpreted  thus: 
*  Whatever  else  I  may  do,  I  intend  to  cancel  this  as  my  urill 
from  this  time  forth,''  the  will  is  revoked;  but  if  his  mean- 
ing is,  ^  as  I  have  made  a  fresh  will  my  old  one  may  now 
be  destroyed,'  the  will  is  not  revoked  if  the  new  one  be  not 
in  fact  made."  See  also  the  following  cases:  Cossey  v. 
CoBsey  (1900),  16  Times  L.  R.  133,  and  Dixon  v.  Solicitor 
to  the  Treasury,  [1905]  P.  42. 

In  the  present  case  the  facts  sworn  to  clearly  indicate 
that  the  later  will  was  intended  to  take  the  place  of  the 
earlier  one,  and  that  the  earlier  will  was  only  revoked  »n 
the  supposition  that  the  later  one  was  effective ;  and,  it  not 
being  effective,  the  earlier  will  is  not  therefore  revoked;  and, 
following  the  above  decisions,  I  direct  letters  probate  of  the 
will  of  30th  August,  1906,  to  issue. 


WiNCHLSTER,  SURR.C.J.  APRIL  29TH,  1907. 

SURROGATE  COURT,  YORK. 

Ee  PHIPPS. 

Executors — Renunciation  by  two  out  of  three  Named  in  WUl 
— Grant  of  Probate  to  Third  Executor — Subsequent  Be- 
tractation  of  Renunciation — New  Grant  of  Probate. 

Application  on  behalf  of  Clark  Ernest  Phipps  and 
Caroline  Louisa  Stuart,  executor  and  executrix  named  in  the 
will  of  John  Phipps,  deceased,  to  be  at  liberty  to  retract 
the  renunciation  of  executorship  executed  by  them  in  April, 
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18J)r),  when  the  application  for  probate  was  originally  made 
on  behalf  of  the  executrix  now  acting,  and  for  an  order 
directing  letters  of  probate  to  issue  to  them. 

Thomas  T'^rquhart,  for  the  applicants. 

WiiNCHESTER,  SuRK.  C.J. : — The  ground  of  the  applica- 
tion is  that  the  executrix  Julia  Jane  Phipps,  the  mother  of 
the  applicants,  is  becoming  unable  to  look  after  the  estate 
in  consetjuence  of  her  increasing  years,  and  she  is  de.-irous 
of  having  the  applicants,  who  are  her  son  and  daughter, 
appointed  executors  to  enable  them  to  look  after  the  estate 
for  her. 

By  our  Surrogate  Courts  Act,  K.  S.  0.  1897  ch.  59,  sec. 
65,  it  is  enacted  that  "  where  a  person  renounces  probate 
of  the  will  of  which  he  is  appointed  executor  (or  one  of  the 
executors),  his  rights  in  respect  of  the  executorship  shall 
wholly  cease,  and  the  representation  to  the  testator  and  the 
administration  of  his  effects  shali  and  may,  without  any 
further  renunciation,  go,  devolve,  and  be  committed  in  like 
manner  as  if  he  had  not  been  appointed  executor.''  Chief 
Justice  Sir  Adam  Wilson,  then  Mr.  Justice  Wilson,  held,  in 
Allen  V.  Parke  (1866),  17  C.  P.  105,  that  the  object  of  this 
legislation  was  to  adopt  the  more  reasonable  rule  of  the 
civil  lawyers  and  to  make  the  renunciation  peremptory. 
It  was  unnecessary  for  the  decision  in  that  case  to  have  con- 
sidered the  above  section,  but  unless  there  is  strong  reason 
for  not  following  the  obiter  dictum  of  so  able  a  jurist  as  the 
late  Sir  Adam  Wilson  was,  I  feel  bound  to  follow  it.  In 
In  the  Goods  of  Badenach  (1864),  3  Sw.  &  Tr.  465,  cited  by 
counsel  in  Allen  v.  Parke,  it  was  held  by  Sir  J.  P.  Wilde 
that  the  executor  having  renounced  on  a  statement  that  he 
had  not  intermeddled  in  the  estate  of  the  deceased,  and  it 
appearing  that  he  had  intermeddled,  and  therefore  he  was 
not,  at  the  time  he  renounced,  in  a  position  to  execute  a 
renunciation,  it  was  an  invalid  act;  and  leave  was  given  to 
the  applicant  to  take  probate,  notwithstanding  that  a  simi- 
lar section  to  the  one  above  set  out  was  in  force  at  the  time, 
and  relied  on  by  counsel  opposing  the  application. 

In  In  the  Goods  of  McGill  (1873).  3  P.  I).  113,  Sir  J. 
Hannen,  referring  to  this  section  of  the  statute,  said:  '*  Un- 
less, on  fuller  consideration,  I  should  feel  that  the  words 
of  the  statute  are  imp(Tative,  I  should  not  hastily  decide 
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that  this  Court  is  powerless  to  permit  an  executor  who  had 
renounced,  on  good  grounds,  to  retract  his  renunciation." 

In  In  the  Goods  of  Stiles,  [1898]  P.  12,  Sir  F.  H.  Jeune, 
President  of  the  Division,  held  that  the  old  practice,  which, 
in  a  proper  case,  allowed  a  co-executor,  who  had  renounced 
probate,  to  retract  his  renunciation,  is  not  abrogated  by  sec. 
7d  of  the  Court  of  Probate  Act,  1857,  20  &  21  Vict.  ch.  ::; 
this  section  is  similar  to  sec.  65,  above  set  out.  In  deliver- 
ing judgment  he  said :  "  I  think  that  I  ought  to  decide  this 
point,  which  appears  up  to  the  present  time  to  have  been 
left  open,  in  favour  of  the  applicant.  I  see  no  reason  in 
the  nature  of  things  why,  in  a  proper  case,  where  circum- 
stances have  altered,  one  of  the  several  executors  should 
not  be  allowed  to  retract  his  renunciation  and  carry  on  the 
executorship.  Under  the  old  law,  where  all  the  executors 
of  a  will  renounced,  and  administration  had  been  granted, 
the  renunciation  could  not  be  retracted,  for  the  obvious 
reason  that  the  representation  had  been  suffered  to  go  into 
another  channel,  and  the  executors  could  not  be  allowed  to 
come  in  and  alter  the  state  of  things  to  which  their  con3uct 
had  given  rise.  But,  where  some  executors  proved,  and 
others  renounced,  those  who  had  renounced  were  allowed  to 
retract,  as  they  could  then  be  let  in  without  altering  the 
devolution  of  the  representation,  seeing  that  they  would 
only  occupy  the  position  whicli  they  might  have  originally 
assumed.  Now,  the  79th  section  of  the  Act  of  1857  says: 
*  Where  any  person,  after  the  commencement  of  this  Act, 
renounces  probate  of  the  will  of  which  he  is  appointed  exe- 
cutor ...  the  right  of  sucli  person  in  respect  of  the 
executorship  shall  wholly  cea^-e,  and  the  representation  to 
the  testator  and  the  administration  of  his  effects  shall,  and 
may,  without  any  further  renunciation,  go,  devolve,  and  be 
committed  in  like  manner  as  if  such  person  had  not  been 
appointed  executor.'  I  think  that  the  words,  ^  the  rights 
of  such  person  shall  wholly  cease,'  are  to  be  read  in  connec- 
tion with  those  that  follow,  and  that  the  effect  is  merely 
that  when  an  executor  has  renounced  it  shall  not  afterwards 
be  necessary  to  cite  him.  This  seems  to  have  been  the  view 
of  Lord  Penzance  in  In  the  Goods  of  Witham  (1866),  1  P. 
&  D.  303,  wheref  an  executor  who  had  renounced  before  the 
pa^ssing  of  the  i\ct,  retracted  that  renunciation  for  the  pur- 
pose of  renouncing  again  after  the  passing  of  the  Act.  and 
so  bringing  himself  under  it.     Lord  Penzance  said:  *It  is 
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the  purpose  of  taking  a  grant,  and  was  in  fact  a  part  of 
the  application  for  a  grant.  Except  for  that  purpose,  I 
think  that  it  is  not  possible  for  an  executor  to  retract  his 
renunciation.'  I  think  that  this  passage  shews  that  Lord 
Penzance  adhered  to  his  former  view,  and  did  not  consider 
that  the  section  had  in  any  way  changed  the  former  practice 
in  respect  to  renunciation.  Lord  Hannen  in  the  cases  which 
have  been  cited  can  hardly  be  said  to  have  expressed  any 
definite  view.  I  think,  therefore,  that  in  a  proper  case  one 
of  several  executors  may  be  allowed  to  retract  his  renuncia- 
tion." 

It  has  been  held  that  it  is  the  duty  of  Courts  in  this 
country  to  follow  the  decisions  of  the  higher  Courts  in  Eng- 
land, where  the  decision  is  on  the  same,  or  similar,  point  at 
issue. 

The  decision  in  In  the  Goods  of  Stiles  is  direct  on  the 
question,  and  being  the  latest  decision  on  the  point,  I  am 
bound  by  it.  The  grounds  on  which  the  present  applica- 
tion is  made  are,  in  my  opinion,  of  such  a  character  as  to 
bring  it  within  the  English  decisions,  and  I  therefore  allow 
the  application,  and  order  that  the  executors  be  at  liberty 
to  retract  their  renunciation,  and  that  probate  be  issued  to 
them. 


Winchester,  Surr.  C.J.  May  6th,  1907. 

SURROGATE    COURT,    YORK. 

Ee  COLEMAN. 

Will — Neglect  to  Appoint  Executor — Application  of  Husband 
and  Beneficiary  for  Probate  according  to  the  Tenor  of  the 
Will — Grant  of  Letters  of  Administration  with  the  WUl 
Annexed. 

Application  for  the  grant  of  letters  probate  of  the  will 
of  Selina  Ann  Coleman,  deceased,  to  the  husband  of  the 
testatrix,  he  not  being  appointed  as  executor  by  the  will. 

J.  T.  Richardson,  for  the  applicant. 
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Winchester,  Surr.  C.J. : — By  her  will,  dated  17th  July, 
1906,  the  testatrix  devised  all  her  estate  to  her  husband  in 
the  following  manner:  "...  I  bequeath  to  the  said 
Charles  Coleman,  of  the  same  place,  all  my  goods  and  chat- 
tels; I  also  bequeath  to  the  said  Charles  Coleman  .  .  . 
all  of  that  parcel  of  land  fronting  on  Eastern  avenue  .  .  - 
I  also  bequeath  to  the  said  Charles  Coleman  all  my  vacant 
land  in  the  town  of  East  Toronto  .  .  .  the  said  Charles 
Coleman  to  have  the  right  to  sell  or  dispose  of  all  the  said 
property  at  any  time.'' 

Counsel  for  the  applicant  contends  that  the  husband  of 
the  testatrix  is  entitled  to  probate  according  to  the  tenor  of 
the  will,  and  refers  to  Williams  on  Executors,  10th  ed.,  p. 
165,  in  which  it  is  stated  that  the  appointment  of  an  execu- 
tor "may  either  be  express  or  constructive,  in  which  case 
he  is  usually  called  executor  according  to  the  tenor,  for, 
although  no  executor  be  expressly  nominated  in  the  will  by 
the  word  executor,  yet  if  by  any  word  or  circumlocution  the 
testator  recommends  or  commits  to  one  or  more  the  charge 
and  office,  or  the  rights,  which  appertain  to  an  executor,  it 
amounts  to  as  much  as  the  ordaining  or  constituting  him  or 
them  to  be  executors,*'  and  reference  is  made  at  p.  166  to 
a  number  of  cases  illustrating  the  principle  above  set  out. 
Among  these  is  the  ease  where  the  testator  in  his  will  says, 
"  I  leave  all  my  goods  to  A.B.,''  and  these  words,  it  is  stated, 
amounted  to  the  appointment  of  A.B.  as  executor  "  according 
to  the  tenor,''  and  in  a  note  the  case  of  Androvin  v.  Poil- 
blanc  (1745),  3  Atk.  301,  is  referred  to.  In  that  case  Lord 
Hardwicke  said  a  person  named  "  universal  heir  "  in  a  will 
would  have  a  right  to  go  to  the  Ecclesiastical  Court  for  the 
probate. 

The  question,  however,  came  up  before  the  Court  of 
Appeal  in  In  the  Goods  of  Elizabeth  Pryse,  [1904]  P.  301, 
where  it  was  held  that  the  universal  devisee  and  legatee  of 
a  testamentary  paper  in  which  no  executor  is  named,  is  en- 
titled to  administration  with  the  will  annexed,  but  not  to  a 
probate  according  to  the  tenor  of  the  will.  Elizabeth  Pryse, 
who  died  in  January,  1903,  by  her  will  of  16th  August, 
1901,  left  all  her  property  whatsoever  to  her  daughter 
Sophia,  and  directed  her  said  daughter  to  pay  a  morj^age 
debt  of  £60  due  upon  her  freehold  property,  and  fwther 
directed  that  in  consideration  of  her  doing  so  the  whole'^f 
her  said  freehold  property  should  go  to  the  daughter  abso- 
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lutely.  No  executor  was  appointed  by  the  said  will,  and 
no  beneficiaries  were  named  other  than  the  testatrix's 
daughter  Sophia,  now  the  wife  of  William  Evans.  The 
daughter  applied  for  a  grtint  of  probate  of  the  will  to  her 
as  executrix  according  to  the  tenor  thereof.  The  registrar 
declined  to  allow  probate  to  issue,  being  of  opinion  that 
Sophia  Lewis  was  not  the  executrix  according  to  the  tenor 
on  the  construction  of  the  will.  Sophia  Evans  then  applied 
to  the  President  to  decree  probate  of  the  will  to  her  accord- 
ing to  the  tenor  thereof.  The  President  refused  her  appli- 
cation, and  she  thereupon  appealed  to  the  Court  of  Appeal 
and  that  Court  dismissed  the  appeal.  Lord  Justice  Vaughan 
Williams  in  his  judgment  said :  "  In  this  case  we  postponed 
our  decision  in  order  that  we  might  consulT  the  Judges  of 
the  Probate  Division,  and  ascertain  what  circumstances 
govern  the  practice  of  that  Division  of  the  Court.  No^y  it 
is  admitted,  quite  irrespective  of  those  inquiries,  that  for  a 
very  large  number  of  years — 100  years  or  more — the  prac- 
tice in  the  Probate  Court  in  cases  where  some  one  is  not 
named  as  executor  in  the  will,  and  no  duties  are  indicated 
in  the  will  that  would  constitute  him  executor  thereof  ac- 
cording to  the  tenor,  but  who  has  such  an  interest  that,  in 
spite  of  not  being  named  as  executor,  he  might  be  looked  td 
to  act  as  such,  has  been,  not  to  grant  probate,  but  to  grant 
letters  of  administration  with  the  will  annexed.  That  being 
admitted  to  have  been  for  a  long  time  the  practice,  it  was 
suggested  that  it  had  been  recognized  in  In  re  Oliphant 
(1860),  1  Sw.  &  Tr.  525,  that  the  practice  might  be  departed 
from  in  certain  cases;  and,  as  it  was  further  suggested  that 
by  reason  of  the  law  having  been  modified  by  the  Land 
Transfer  Act,  1897,  in  respect  of  the  devolution  of  land  on 
death,  there  was  a  reason  why  the  prevailing  practice 
should  not  be  followed,  and  that  the  practice  which  was 
suggested  in  Androvin  v.  Poilblanc,  3  Atk.  298,  303,  re- 
ferred to  in  the  case  of  In  re  Oliphant,  should  be  either  sub- 
stituted for  it,  or  substituted  for  it  at  the  discretion  of  the 
Court.  .  .  .  Upon  the  question  of  what  the  present 
practice  is,  the  President  of  the  Probate  Division  has  in- 
formed me  that  the  practice  is  still  that  which  has  been  in 
force  for  so  very  many  years,  and  he  has  further  informed 
me  that  to  alter  the  practice  would  make  considerable 
trouble  and  confusion  in  the  office.  Under  those  circum- 
stances, it  seems  to  me  that  this  appeal  fails  altogether.'' 
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The  practice  followed  in  the  several  Surrogate  Courts 
of  this  province  with  reference  to  the  issue  of  letters  pro- 
bate and  letters  of  administration  is  provided  for  by  B.  S. 
O.  1897  ch.  59,  sec.  37,  which  is  as  follows :  "  Unless  other- 
wise provided  by  this  Act,  or  by  the  Rules  or  Orders  re- 
specting Surrogate  Courts  heretofore  in  force,  or  hereafter 
to  be  made  under  this  Act,  the  practice  of  the  Surrogate 
Courts  shall,  so  far  as  the  circumstances  of  the  ease  will 
admit,  be  according  to  the  practice  of  Her  Majesty's  Court 
of  Probate  in  England,  as  it  stood  on  the  5th  day  of  Decem- 
ber, 1859/^ 

The  decision  in  In  the  Goods  of  Elizabeth  Pryse  declares 
that  the  practice  in  the  Probate  Court  in  England  on  the 
above  date,  in  cases  where  some  one  is  not  named  as  executor 
in  a  will,  and  no  duties  are  indicated  in  the  will  that  would 
constitute  him  executor  thereof  according  to  the  tenor,  but 
who  has  such  an  interest  that,  in  spite  of  not  being  named 
as  executor,  he  might  be  looked  to  to  act  as  such,  has  beea 
not  to  grant  probate  but  to  grant  letters  of  administration 
with  the  will  annexed. 

In  the  present  case,  the  husband  of  the  deceased,  while 
receiving  all  the  estate  of  the  testatrix,  would  be  entitled  to 
apply  to  the  Ecclesiastical  Court  under  Androvin  v.  Poil- 
blanc  for  the  probate  of  the  will,  but  he  is  not  >iow  entitled 
to  do  so  under  the  practice  of  the  Probate  €ourt,  he  not 
having  been  named  in  the  will  as  executor,  and  no  duties? 
being  imposed  upon  him  by  the  will  that  would  constitute 
him  executor  thereof  according  to  the  tenor,  but  he  is  en- 
titled to  a  grant  of  letters  of  administration  with  the  will 
annexed.     The  order  will  issue  accordingly. 


Teetzel,  J.  March  2Gth.  1907. 

TRIAL. 

HILL  V.  TORONTO  K.  W.  CO. 

Street  Railway — J n jury  to  Person  Crossing  Track — NegU- 
gence — Excessive  Speed  of  Car — Failure  to  Shew  thai  In- 
jury Due  to  Speed — Nonsitit. 

Action  by  Thomas  Hill  to  recover  damages  for  injurie:? 
sustained  by  him  owing  to  the  alleged  negligence  of  de- 
fendants. 
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Plaintiff  alleged  that  on  25th  September,  1906,  while 
crossing  Dundas  street,  he  was  struck"  by  one  of  the  defend- 
ants' cars,  from  which  he  received  serious  injuries,  and  for 
which  he  claimed  damages,  upon  the  ground  that  the  car  was 
travelling  at  a  dangerous  and  excessive  rate  of  speed,  and 
that  defendants'  servants  operating  the  car  failed  to  give  the 
necessary  warnings. 

Plaintiff  in  support  of  his  ease  called  a  number  of  wit- 
nesses who  testified  as  to  the  speed  of  the  ear,  their  estimates 
varying  from  8  to  15  miles  an  hour — one  witness  said  20  miles 
an  hour.  Xo  witnesses,  however,  were  able  to  say  how  plain- 
tiff came  to  be  struck.  The  evidence  shewed  that  there  was 
nothing  in  the  street  to  obstruct  his  view,  and  one  witness 
said  he  apparently  did  not  look  as  far  as  he  could  see.  Plain- 
tiff himself  was  unable  to  explain  how  the  accident  happened. 
The  evidence  as  to  the  ringing  of  the  gong  was  unsatisfac- 
tory, some  of  plaintiff's  witnesses  swearing  positively  that  it 
did  ring,  while  others  said  they  did  not  hear  it. 

At  the  conclusion  of  the  plaintiff's  case,  D.  L.  McCarthy, 
for  defendants,  moved  for  a  nonsuit,  upon  the  ground  that, 
even  if  the  plaintiff  had  succeeded  in  proving  that  the  car 
was  travelling  at  a  smartish  pace,  there  was  no  evidence  to 
shew  that  there  was  any  by-law  fixing  speed,  nor  was  the 
speed,  if  proved,  connected  in  any  way  with  the  cause  of  the 
injury,  ajid,  even  if  the  car  was  travelling  at  an  excessive 
rate  of  speed,  it  would  not  justify  plaintiff  in  placing  him- 
self in  a  position  of  danger  in  front  of  it.  He  also  contended 
that  upon  the  plaintiff's  own  statement  and  the  statements  of 
the  witnesses,  he  was  clearly  the  author  of  his  own  wrong, 
and  if  he  had  looked  he  could  have  seen  the  car,  and  if  he 
did  not  look  it  was  his  duty  to  have  looked  before  crossing 
at  a  place  which  he  was  accustomed  to  cross  every  day,  and 
which  he  knew  was  a  place  of  danger,  inasmuch  as  cars  were 
frequently  passing  up  and  down. 

W.  Davidson,  for  plaintiff,  contended  that  on  the  proof 
of  speed  alone  he  was  entitled  to  have  his  case  sent  to  the  jury, 
notwithstanding  the  fact  that  he  did  not  connect  the  alleged 
speed  with  the  accident  to  the  plaintiff. 

Teetzel.  J.: — The  defendants  are  entitled  ,to  my  view. 
It  may  be  wrong;  if  it  is,  the  plaintiff  will  have  the  right  to 
have  it  set  aside   by  a   Divisional    Court,  at  the  expense  of 
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defendants.     The  defendants  have  a  right  to  my  view,  and, 
having  a  strong  view  upon  it  myself,  I  would  not  be  perform- 
ing my  duty  unless  I  expressed  it  and  gave  the  defendants 
the  benefit  of  it.     In  my  opinion,  the  plaintiff  has  failed  ta 
establish  by  evidence  any  legal  claim  against  this  company, 
for  two  reasons.     While  he  has  shewn  that  the  car  was  run- 
ning at  a  high  rate  of  speed  along  this  street — at  a  rate  of 
speed  which,  I  assume,  a  jury  would  be  justified  in  finding 
was  improper,  and  on  account  of  which  they  might  be  liable 
to  prosecution  for  breach  of  the  city  by-law  regarding  speed 
— that  is  not  sufficient  to  entitle  a  plaintiff  who  may  be 
injured  to  claim  damages  against  the  company  without  going 
further  and  shewing  that  that  circumstance,  and  that  circum- 
stance alone,  was  the  cause  of  the  plaintiff's  injury.     A  car 
may  be  going  at  a  higher  rate  of  speed  than  is  justified  by 
the  by-laws  or  contract  with  the  city,  or  justified  by  com- 
mon law,  and  some  one  may  be  hurt  in  the  street,  and  if  that 
only  is  shewn,  that  is  not  sufficient  to  entitle  that  person  to 
recover,  in  my  view.     As  a  part  of  his  case  he  must  shew  that 
it  was  the  speed  of  the  car  and  that  alone  which  caused  his 
injury.     In  other  words  he  must  connect  the  default,  the 
negligence  of  the  company,  with  the  injury  sustained.    In 
every  case  of  an  action  for  damages  for  injur}-  it  is  nece^^sary 
to  find  first  that  there  was  negligence,  and  second  that  that 
negligence  was  the  cause  of  the  plaintiff's  injur}.     Here  I 
fail  to  find  any  evidence  at  all  that  such  was  the  case.     Fur- 
thermore, it  seems  to  me  that  this  unfortunate  plaintiff,  upon 
the  evidence  offered  here,  unexplained  by  himself,  without 
any  justification,  walked  up  against  this  car  or  walked  so 
close  to  the  car  as  to  be  inevitably  struck.     It  was  broad  day- 
light, nothing  that  wq  have  heard  of  to  obstruct  his  view 
at  all ;  no  excuse  to  offer  for  his  not  seeing  the  car  and  stop- 
ping and  allowing  it  to  pass,  instead  of  walking  up  so  close 
to  it  that  he  would  be  struck  by  it  in  passing.     Nor  is  there 
anything  that  shews  that  he  was  deceived  in  any  way  by  the 
practice  of  the  company  or  by  anything  that  the  company 
did  or  omitted  to  do  on  that  occasion.     The  plaintiff  is  in 
the  unfortunate  position  of  not  being  able  to  give  any  intelli- 
gent account  himself  of  how  the  accident  happened.    That  is 
his  misfortune.     He  has  undoubtedly  been  a  great  sufferer, 
and  his  physical  -health  and  mental  condition  are  permanently 
impaired.     IIo  is  an  object  provoking  great  sympathy  from 
any  one  who  knows  his  condition.     It  is  a  verv  unfortunate 
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affair  for  him.  Probably  it  has  deprived  him  now  of  the 
ability  to  earn  a  livelihood  for  himself,  and  he  will  be  left 
a  burden  upon  his  friends.  But  the  law  does  not  recognize 
any  claim  on  the  ground  of  sympathy  for  misfortune  when 
an  action  is  brought  for  damages.  The  plaintiff  in  such 
cases  must  establish  a.  legal  right  against  the  company, 
against  the  defendants,  to  compensate  him  for  the  injuries 
hb  has  sustained.  It  would  seem  to  me  clear,  admitting  that 
the  company  were  running  their  car  at  an  unusual  rate  of 
speed,  that  this  plaintiff  in  coming  out  upon  the  highway 
and  attempting  to  cross  had  an  equal  duty  to  look  out  for 
passing  cars,  either  slowly  or  rapidly  passing  cars.  Any 
one  walking  across  a  railway  or  street  railway  track  has  a 
duty  imposed  upon  himself,  not  only  to  himself  but  to  the 
tavelling  public  and  to  the  whole  community,  to  watch  out 
for  passing  cars.  It  is  inconceivable  to  me  how,  if  this 
plaintiff  had  cast  up  his  eyes  at  all  in  the  direction  from 
v/hich  the  cars  on  that  track  would  be  approaching,  he  could 
have  failed  to  see  this  car.  It  was  travelling  for  several 
hundred  feet  north  of  him,  and  it  was,  as  I  said  before, 
broad  daylight,  and  there  was  nothing  to  obstruct  his  view. 
Whether  he  was  meditating  or  blindly  going  across  in  an 
absent-minded  way  regardless  of  the  track  and  heedless 
entirely  of  the  danger,  I  do  not  know.  If  he  was,  that  is 
his  own  misfortune.  It  seems  to  me  that  it  was  his  plain 
duty,  as  it  is  the  duty  of  every  one,  to  look  out  for  passing 
cars,  and  if  an  accident  h-appens,  notwithstanding  that  the 
car  may  have  been  going  faster  than  it  ought  to  have  gone, 
it  cannot  be  said  that  it  was  solely  the  speed  of  the  car 
that  caused  the  accident,  but  it  can  be  equally  said  that  his 
fcilure  to  look  was  the  cause  of  the  accident;  that  he  him- 
self was  equally  guilty  of  negligence  in  crossing  a  railway 
track  with  a  company  moving  its  cars  too  fast  down  the 
track;  and  in  such  a  state  of  facts,  where  both  parties  are 
guilty  of  negligence,  the  plaintiff  cannot  succeed.  The  plain- 
tiff cannot  recover  against  a  defendant  where  he  himself,  on 
his  own  evidence,  acted  in  a  manner  which  necessarily  con- 
tributed to  the  injury  which  he  suffered.  In  this  case  I  think 
it  is  incontrovertible  that  this  unfortunate  plaintiff,  by  his 
omission  to  exercise  ordinary  care  in  crossing  a  street  car 
track,  collided  with  the  car,  and  suffered  the  injuries  which 
have  been  so  serious  to  him.  The  railway  company  are  not 
ii'surers  to  every  one  who  travels  on  the  street.     They  axe 
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bound  to  exercise  reasonable  care  in  the  operation  of  their 
cars,  but  citizens  using  the  highway  are  equally  bound  to  use 
ordinary  care  not  only  to  protect  themselves,  but  to  protect 
the  street  railway  property,  and  if  both  the  traveller  on  the 
highway  and  the  railway  company  are  guilty  of  negligence  at 
the  same  time  and  an  injury  happens,  the  man  who  is  in- 
jured has  no  right  to  recover  for  the  joint  act.  Both  acts 
of  negligence  concur  in  producing  the  injury.  For  these 
reasons,  I  think  it  is  quite  clear  that  this  unfortunate  plain- 
tiff has  not  established  a  right  to  compensation  for  his  in- 
jury against  the  defendants.  If  I  am  wrqpg  in  this  view  the 
plaintiff  can  succeed  in  having  it  put  right,  and  having  the 
costs  of  this  trial  and  of  his  appeal  no  doubt  imposed  upon 
the  company. 
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CHAMBERS. 

Ke  CHARLP]S  H.  DAVIS  CO.   LIMITED. 

Company — Winding-up  —  Petition  for  Order — Discretion — 
Opposition  of  Majority  of  Creditors — Rights  of  Minority 
—Costs. 

Motion  by  certain  creditors  to  vacate  a  winding-up  order 
granted  on  7th  ^lay. 

A.  C.  McMaster,  for  applicants. 

\V,  N.  Tilley,  for  petitioning  creditors. 

Britton^  J.: — I  quite  realize  that  there  is  a  discretion 
to  grant  or  refuse  a  winding-up  order,  as  pointed  out  in  Re 
Strathy  Wire  Fence  Co.,  8  0.  L.  R.  186,  4  0.  W.  R.  889, 
and  I  somewhat  reluctantly  exercise  the  discretion  in  this 
case  against  what  seems  to  be  the  wish  of  a  majority  of  the 
creditors  of  this  company — ^but  minority  creditors  have  their 
rights,  and,  having  regard  to  the  allegations  in  reference  to 
the  formation  of  a  new  company  to  take  over  a  portion  of  the 
business  carried  on  by  the  Charles  H.  Davis  Co.  Limited, 
I  am  of  opinion  that  the  winding-up  order  should  be  made. 

Were  Mr.  Martin  now  in  the  country,  T  would  name  him 
as  provisional  liquidator,  but,  as  he  is  not,  Mr.  Langley  will 
be  appointed  as  such  provisional  or  interim  liquidator. 

This  is  a  ca.se  in  which  the  creditors  represented  by  Mr. 
McMaster  were  entitled  to  be  heard,  and  their  costs  of  oppos- 
ing the  petition,  as  well  as  the  costs  of  the  petitioning  credi- 
tors, should  be  paid  by  the  liquidator  out  of  the  estate. 
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Cartwright,  Master. 


CHAMBERS. 

PORT  HOPE  BEEWING  AIO)  Ml 

ANAGH. 

Solicitor — ChafiQe — Prateipe   Order  1 
PMniiffs—Semnff  , 

^lotion  by  the  eompaDj  plaintiff 
order  changing  solicitor,  taken  out  b 

D.  O'Connell,  Peterbomugh,  for  i 
A.  B.  Morinej  for  the  other  plaini 

The  Master:— It  ig  quite  clear  1 

numerous,  ran  only  have  one  solieito 
in  order  to  effect  a  valid  change. 

It  is  not  denied  that  in  this  case 
takea  out  without  the  congeot  of  \l 
therefore,  be  set  ^slde  with  eoeta. 

If  the  plaintiffs  in  a  cause  beconn 
to  the  conduct  of  the  action  so  that 
separate  application,  he  can  do  so  1 
settled  praetice.  See  In  re  Matthew 
463,  and  raises  there  cited;  also  In  re  \ 
[1895]  3  Ch.  747. 
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All  the  cases   reported   »n   Vol.  IX.   of   Thk  Ontario   Wbkkly   Rkportsr,   from    Ist 
January  to  11th  May,  1907,  are  digested. 

The  digest  includes  all  the  cases  decided  at  Osgoode  Hall  and  other  oases  reported  in  Thb 
Ontario  Weekly  Rkportbk, 

Where  the  case  digested  is  reported  in  the  Ontario  Law  Reports,  a  reference  is  added  to 
the  volume  and  page,  thus  : 

Doe  V.  Roe,  8 ;  13  O.  L.  R.  6. 

The  figure  **8  "  indicates  the  page  of  Thk  Ontario  Weekly  Reporter,  Vol.  IX. 

The  Supplement  contains  the  cases  reported  in  1906  in  Vol  VIII.  of  ThIc  Ontario  Wskklt 
Reporter,  which  have  since  been  reported  in  the  Ontario  Law  Reports. 


ABANDONMENT. 

See  Sale  of  Goods.  4. 

ABATEMENT. 

See  Landlord  and  Tenant,  1 — Specific 
Performance,  2. 

ACCOUNT. 

See  Banks  and  Banking — Bills  of  Ex- 
change and  Promissory  Notes,  1 — 
Contract,  12 — Executors  and  Ad- 
ministrators, 1  —  Judgment,  1  — 
Partnership,  1. 

ACQUIESCENCE. 

See  Building  Contract.  2 — Contract,  12 
— Railway,  11. 

ACTION. 

See  Consolidation  of  Actions. 

ADMINISTRATION  ORDER. 

See  Executors  and  Administrators,  2. 

ADMISSIONS. 

See  Railway,  6. 

AD  VERTI SEM  ENT. 

See  Execution — Municipal  Corporations, 
10— Trade  Name. 
▼OL.  IX.  o.w.r.  no.  19—68 


AFFIDAVITS. 

See  Discovery,  5,  6,  11 — Judgment,.  2 
— Injunction — New  Trial — Particu- 
lars, 5,  9— Railway,  4r— Way— Will, 
18, 

AGENCY. 

See  Parliamentary  Elections. 

AGENT. 

See  Principal  and  Agent. 

AIR. 

See  Easement. 

ALIEN    LABOUR   ACT. 

Convictions  of  Distillery  Company  for 
Importation  of  Alien  Workmen — 
Prt^vjoiis  Contrn'^t  —  *"''itizf»n"  -  - 
**Re«ident"  —  Skilled  Workmen  — 
New  Industry  —  Quashing  Convic- 
tions —  Costs:  Rr\x  V.  II.  (^orby 
Distillery  Co.,  762. 

ALIENS. 

See  Parliamentary  Elections. 

ALIMONY. 

See  Appeal  to  Supreme  Court  of  Can- 
ada, 1,  2 — Dower — Husband  and 
Wife.  2 — Venue,   1. 
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ALTiOT,MENT   OF   SHAKES, 
gee  Compaaj^ 

AJklKNDMEINT. 

3«»  A^easineDt  and  Taicea,  5— Bills  of 

Exrhfi^KC   and   PromiBBory    N^tiis^   5 

Building  Contnift,  3 — Ciioiraet.  G 

— C^osiU,  2  —  Juclffrat^nt,  9 — ^Mechan* 
ic's  I^iens,  2— Parties.  4— Pleading. 
2,  H,  4,  5.  7,  8 — Sale  of  Ooods^,  5 
— Tiinb*i^Way. 

ANIMALS. 

See   EUllwAj*   1. 

ANNUITY, 

See  Lunatic— WilL 

APPEAL  TO  COURT  OF  APPHAL. 

L  Ij^rnvt  IQ  Appeal  fi^ro  BeciBion  of 
Ontario  Railway  and  Mnnjcipal 
tSnjiird  —  (.^n«  stioik?4  of  Fnr(  .  i-r  - 
eate  oi  Bouftl :  Re  Cify  of  Niagara 
Falla  and  Niagara  Falls  Suspt^naion 
Bridge  t'o,,  865, 

2.  Ijeave   to   Appeal    from   Ordor   of  Di- 

visianal  Court — ^Aranunt  in  DiBpuie 
— ^Bpwial  Cipenmstanoes  —  Juatloe 
of  the  OaBe:  Cronkhite  V.  Imperial 
Bank  of  Canada,  tlS4. 

3.  Leave   to   Appeal    trow.  Order  of  Di- 

t  is  tonal  Court — Re?^ersal  of  Judg- 
ment of  Trial  Juil^re — I » rounds  of 
Appt^al  —  Spc'cial  Cirfunii!tJiB€i*8  — 
Damages  —  Heat  oration  of  Roadbed 
of  lJighvir*a; :  Cummingii  t.  T^wn  of 
Dundaa,  624* 

4.  Stay    of    Execution    of    I  a  junction— 

Disobedience  of  I  njaoftion  —  Con- 
tempt of  Court — Stay  Gratit«>d  u|>on 
Terms  :  Cop*land-(  'hatier»ou  Co,  v, 
Buaiuess    8y sterna    Limited,   31WX 

5.  Stay  of  Proceedings  ^  **Fnrther  Pro- 

ceediaxs"  —  Motion  for  Injuufition 
—Rule    829:    Etnbreo    y.    MeCurdf. 

mi. 

See  Damages,  1 — Street  Raitwaya,  L 

APPEAL    TO    DIVISIONAL    COORT. 

See  Biltfl  of  Eichanjfe  and  Promiasory 
Notes,  3 — Biiililia^  Com  met,  3 — 
Coutraet,  n^Miues  iind  xViinerals, 
3. 
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Hee  Judifment,   6 — Plead inir,  2, 
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ber  Co.  and  Township  of  Lawrence, 
Re  Tvlickle,  Dyment,  &  Son  and 
Townships  of  Sherborne,  Living- 
stone,  and    McClintock,   605. 

3.  Tax    Sale — ^Assessment   Rolls  —   De- 

fective Description  of  Land — Vali- 
dating Statute  —  Authority  to  As- 
sessment Commissioner  to  Purchase 
for  Municipality — Waiver  —  Plain- 
tiff as  Alderman  Voting  for  Reso- 
lution —  Absence  of  Notice  to  Own- 
er— Setting  Aside  Sale :  Russell  v. 
City  of  Toronto,  288. 

4.  Tax    Sale — ^Defect    in    Proceedings — 

Failure  to  Notify  Owners  of  Liabil- 
ity of  Lands  to  Sale— Other  Omis- 
sions —  Declaration  that  Sale  Void 
— Lien  of  Purchaser  for  Purchase 
Mon^  and  Subsequent  Taxes:  Mac- 
kenzie V.  Wadson,  26. 

5.  Tax   Sale — Right   of  Owners  to  Re- 

deem —  Ektension  of  Time  for — 
Special  Act,  2  Edw.  VII.  ch.  49— 
Construction  —  Payment  to  Town 
Treasurer  by  Tenant  in  Common — 
Agreement  to  Take  back  Money — 
Pleading  —  Amendment  —  Costs  — 
Title  to  Land:  Ray  y.  Kilgour,  641. 

6.  Tax  Sale — Setting  a^^ide  —  Lands  not 

Included  in  List  of  Lands  for  Sale 
— Vague  and  Indefinite  Description 
of  Lands  in  Assessment  Roll — ^As- 
sessment Act  —  Lien  of  Purchaser 
— Purchase  Monoy  —  Taxes- -Mesne 
Profits  —  Improvements  —  Refer- 
ence: Carter  v.  Hunter,  58:  13  O. 
L.  R.  310. 

See    Distress — Vendor    and    Purchaser, 
2. 

ASSIGNMENT  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy  and  Insolvency. 

AlgSIGNMENT    OF    CHOSE    IN    AC- 
TION. 

1.  Assignee  of  Money   Demand — Assign- 

ment made  for  Purposes  of  Suit — 
Absence  of  Control  or  Interest  in 
Assignee  —  Status  of  Assignee  as 
Plaintiff — Jj^ve  to  Add  Assignors 
as  Parties:  Mills  v.  Small,  421. 

2.  Claim  against  Estate — Notice   to   Ex- 

ecutors —  Judgment  Debtor — Un- 
just Preference  —  Attachment  of 
Same  Fund  by  Judgment  Creditor 
— Issue  as  to  Validity  of  Assign- 
ment — Assignment  of  Portion  of 
Fund:   Fairbanks  v.   Saunders,   184, 


3.  Voluntary  Assignment  of  Fund  to 
Wife  of  Assignor  —  Informality  — 
Validity  as  Elquitable  Assignment 
— Subsequent  Assignment  for  Value 
—  Priority  —  Notice  to  Holders  of 
Fund  —  Executors  —  Oral  Notice 
to  One:  McMurchie  v.  Thompson, 
247. 

See  Damages,  2 — Equitable  Assignment 
— Judgment,  3. 

ASSIGNMENT   OF   LEASE. 
See   Partnership,   2. 
A»SSIGNMENT    OF    MORTGAGE. 

See   Company,    5 — Ekecutons    and    Ad- 
ministrators, 2 — Mortgage,  1,  6. 

ASSIGNMENTS    AND    PREF- 
ERENCES. 

See   Bankruptcy   and   Insolvency. 
ATTACHMENT  OF  DEBTS. 

/Salary  of  Policeman — Service  of  At- 
taching Order  on  Treasurer  of  Muni- 
cipality—Cheque for  Salary  Made 
our  before  Service  —  Recall  before 
Delivery  to  Judgment  Debtor — Pay- 
ment of  Salary  before  it  is  Due — 
No  Debt  Due  when  Service  Made: 
Fallis  V.  Wilson.  418;  13  O.  L.  R^ 
595. 

See  Assignment  of  Chose  in  Action,  2. 

ATTORNEY-GENERAL. 
See  Highway,  1— Stay  of  Proceedings. 

AWARD. 
See  Arbitration  and  Award. 

'  BAIL. 
See  Arrest. 

BAILMENT. 

Machine  —  Repairs  —  Lien  for  —  Con- 
tract —  Rental  of  Machine  —  Rea- 
sonable Sum  for  —  Possession  — 
Implied  Contract  of  Letting  — 
Counterclaim  —  Damages  —  Costs : 
Barbeau  v.  Piggott,  234. 

BALLOTS. 
See  Municipal   Corporations,  9,  12. 
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BANKRUPTCY   AND    INSOLVENCY. 

1.  Assignments   and   Preferences  —  Ac- 

tion by  Assignee  for  Benefit  of 
Creditors  of  Insolvent  Trader  to 
Set  aside  Conveyances  to  Trader's 
Wife — ^Mis-statement  of  Considera- 
tion— Conveyances  for  Value — Ab- 
sence of  Intent  to  Defraud — Action 
Brought  after  Expiry  of  Statutory 
Period  —  Evidence  —  Costs:  Att- 
wood  V.  Pett,  173,  748. 

2.  Assignments  and  Preferences — Assign- 

ment by  Insolvent  Trader  for  Bene- 
fit of  Creditors — Claim  of  Wife  of 
Insolvent  to  Rank  on  Estate — 
Transactions  between  Husband  and 
Wife — Price  of  T^and  Conveyed  by 
Wife  —  Money  Lent  —  Interest  — 
Costs:  Pett  v.  Attwood.  178,  748. 

3.  Conveyance  of  Land  by  Insolvent  to 

Creditor  —  Preference  —  Statutory 
Presumption  —  Circumstances  Re- 
butting —  Absence  of  Knowledge  of 
Insolvency  and  of  Fraudulent  Intent 
— Effect  of  Transaction  on  Claims 
of  other  Creditors:  Thompson  v. 
Morrison,  179. 

See  Parties,  3. 

BANKS    AND   BANKING. 

Overdrawn  Customer's  Account  —  Pro- 
missoi-y  Note — Collateral  Securities 
— Transfer  to  Third  Party — Breach 
of  Bank  Act  by  Allowing  Inspec- 
tion and  Sale  of  Customer's  Ac- 
count —  Rate  of  Interest  —  Agree- 
ment —  Compounded  Interest  at  7 
per  Cent.  —  Illegality  —  Dismissal 
of  Action  by  Transferee  of  Note 
against  Maker — Damages  in  Cross- 
action  :  Montgomery  v.  Ryan,  Ryan 
v.  Bank  of  Montreal  and  Mont- 
gomery, 572. 

See  Bills  of  Exchange  and  Promissory 
Notes,  2. 

BARRISTER. 

See  Particulars,  6 — Railway,  4. 

BENEFIT   SOCIETY. 

See    Division    Courts. 

BEQl  EST. 

See  Will. 

BIGAMY. 

See   Criminal   I>aw,   1, 
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2.  Forgery  of  Makers'  Names — ^Indorse- 

ment in  Name  of  Firm — Liability 
of  Non-authorizing  Partner  —  Dis- 
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of  .lury  —  Disregard  of  ont-  -Hulc 
615  —  .ludgment  of  Court:  Crowa 
Bank  of  Canada  v.  Brash,  789. 
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Trial  Judge — Signatures  of  Defend- 
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See  Mandamus  —  Railway,  4,  5,  11 — 
Specific  Performance,  2. 
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See  Crown  Patent — Nuisance. 

BUILDING. 

See  Assessment  and  Tsxes.  1 — Master 
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Specific    Performance.    1— ^Waste^ 
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1.  Extras — Absence  of  Written  Order — 

Want  of  Authority  —  Pleading  — 
Oounterclaim — Costs:  Williams  v. 
Oomwall  Paper  Co..   111. 

2.  I*rovisions  of — Construction  —  Archi- 

tect— Remuneration — Extra  Work  — 
I^ayment  for,  outside  Contract — ^In- 
crease in  Cost — Knowledge  and  Ac- 
quiescence of   Owner — Amount   Due 

Interest — Costs:     Mills  v.   Small, 

893. 

S.  Work  and  Labour  and  Materials  — 
E3xtras — Action  for  Price — Building 
EJrected  for  Municipal  Corporation 
— Authority  of  Architects — Decision 
as  to  Necessity  for  EiXtra  Work — 
Quantum  Meruit — Pleading — Amend- 
ment— Evidence  adduced  on  Appeal  : 
Oominion  Paving  and  Construction 
Co.  V.  City  of  Toronto,  38. 

See   Contract,  10. 

BUILDING  SOCIETY. 
See  Mortgage,  2. 

BUSINESS  TAX. 

See  At^s*^tflijL..  1M    Liijii  Tuxes,  2. 

HY  LAWS. 

See    Company,    4— Liquor    Lic<fflQ±*e    Act 
— MtiuieipaJ  C-orporations, 


CAPIAS. 


St*e    Arrest. 


CARRIERS, 

1.  Exprt^as      Company    —    f'^outnict    — 

Peris hnhk  Goodji — ^Duty  to  Fi>rwiird 
by  FtkBt  Trnln — Cirn^ss  Nf*glij;ence — 
Sub -agents  of  Crtrrji^rs  —  Urulwn.v 
Ck>mpflDy— Xofjr^  — ■  Ijocal  flffir-i^  of 
CorapaDj— CouiiiorHaim  —  Rx]>r^a 
Chiirges:  Jumfs  v.  I>oiniiiinn  Ex- 
press  Co.,  m;  13  O,  L.   R.  23  L 

2.  Ship — r»*ilt?iition    of    Goods    Cnrrtt^d — 

R^Ievin  — ■  Dttmngesi  —  Freight  — 
nemurrflijf-^Custi=s^Set-oir;  n?*bome 
r.  Dean.  SS9. 

CAUTION. 

Spe    l>t'rolu(ion    of   K^tatefi   Apt— Land 
Thk^  Act. 


See  Justice  of  the  Peace. 

CHANGE    OF    SOLICITOR. 

See  Solicitor.   1. 

CHATTEL  MORTGAGE. 

See   Equitable   Assignment. 

CHEQUE 

See  Money  in  Court,  1- 

CHOSE    IN    ACTION. 

See  Assignment  of  Chose  in  Action — 
Damages,  2 — Equitable  Assignment 
—Parties,  3 — Sale  o*"  Goods,  1. 

CLOSE  OF  PLEADINGS. 

See  Jury  Notice.  2. 

COLLATERAL  SECURITIES. 

See  Banks  and  Banking — Bills  of  Ex- 
change and   Promissory  Notes,  1. 

COMPANY. 

1.  Directors — Sale  of  Mining  Properties 

to  Companj — .\tx|iiUition  by  Direc- 
tor— Agii'Qt  or  IVu^tee  for  romijany 
— Secret  Profits — ^Affirratinc^f?  of  Con- 
tract by  Company — Return  of  Not^ 
and  Sharps — Costs  :  Ruethel  Mia- 
ing  Co,  ^^  Thorpe,  942. 

2.  Dirootors— Transfer  of   Shares  before 

First  Pnynifnt  Made  —  Breach  ot 
Duty  by  DiniCtora — Ontjirio  Com- 
imnies  A  or — Inquiry  into  Standing 
and  Sol\'4?ncy  of  Trmusferpes  — 
Winding-up— Liability  of  Directors 
to  Make  Good  Amounts  not  Beoov- 
(*red  from  Traiihferf^L^  as  Contribu- 
toriea :  Re  Peterlwrough  Cold  Stor- 
age Co.,  ssn, 

S.  OrgaiiixfltEou— AcquiBitiou  of  Busiiit^»« 
Canit^m*^^ — Moneys  Paid  for  LiablJi- 
ti^ — F'niiivt'  Rep  risen  tati  on* — ^Actior 
by  Shnt-f*lif>hh'r— Rppnymmjr  to  dim- 
fwiny  of  MoTi4?ys  Paid  out — Coats: 
O' Sullivan  t,  Clark  bod  *  46. 

4*  Siitjfir.T>]itioTY  for  Shares  —  ^Ulotraent 
— Xi *t  i t. f —  Wn i  v**r  —  I« su e  of  Pre- 
fprenrt^  SIuhtis — Xect^flsily  for  Hy- 
law — Rrso  1 11 1 i on  of  I ) i r< ^etors — Com . 
paiiit*.<i  Acf  —  F*n>nii«sory  Noie  foi- 
Price  of  Bliai-ew^Failure  of  Cimsid- 
**r«(:ion ;  51  lines  Tallorme  Co.  v. 
Wilkoii.  2m. 
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5.  SubBcription  for  Shares — Contract  to 

Assign  Mortgage  in  Payment— Pow- 
ers of  Provisional  Directors  of  Life 
Insurance  Company — ^Acceptance  of 
Assignment  of  Mortgage — Advance  ot 
Funds  of  Company — Ultra  Vires  — 
No  Concluded  Agreement — Specific 
Performance  —  Damages :  Monarch 
Life  Assurance  Co.  v.  Brophy,  151. 

6.  Subscription    for    Shares — ^Promissory 

Note  Given  for  Price — Misrepresen- 
tation ' —  Condition  —  Absence  of 
Allotment  —  Acceptance  of  Plain- 
tiff as  Shareholder — Estoppel — Re- 
covery on  Not'*:  Fischer  v.  Borland 
Carriage  Co..  193. 

7.  Trading  Company  —  Contract  —Con- 

sideration —  Partly  Executed  Con- 
.  tract — Absence  of  Seal — Authority 
of  President — Absence  of  By-law  or 
Resolution — Directors — Powell  of — 
Contract  Involving  Extension  of 
Plant  and  Increase  of  Capital  — 
Construction  of  Contract  —  Extent 
of  Orders — Power  of  Cancellation: 
National  Malleable  Castings  Co.  v. 
Smith*?  Falls  Malleable  Castings 
Co.,  165. 

S.  Winding-up — Mortgage  by  Company 
— Summary  Foreclosure  —  Winding- 
up  Act,  sec.  39  —  Other  Incum- 
brancers— Leave  to  Bring  Action — 
Costs:  Re  Canada  Cabinet  Co., 
818. 

9.  Winding-  up  —  Ontario  Joint   Stock 

Companies  Winding-up  Act — Order 
under — County  Court  Judge — ^Jur- 
isdiction— Action  to  Set  aside  order 
— ^Fraud  —  Collusion  —  Improper 
Concealment  of  Facts  —  Ii^junction 
— Petition — Service  on  Solicitors — 
Hblders  of  Preferred  Shares  — 
Priority  over  Holders  of  Common 
Shares — Distribution  of  Assets  — 
Effect  of  Order — Resolution  of  Com- 
pany— Liabilities  —  T'ntrue  State- 
ment —  Status  of  Petitioner  —  Con- 
tributory — Dispute  as  to  Ijiability— 
Appointment  of  Liquitiator — Appli- 
cation of  Member  of  Company — Sale 
of  Assets — Provision  for  Delivery  of 
Charter  to  Purchaser — Dismissal  of 
Action  —  Costs  :  Deacon  v.  Kemp 
Manure  Spreader  Co.,  965. 

10.  Winding-up — Petition  for  Order  — 
Discretion — Opposition  of  Majority 
of  Creditors — Rights  of  Minority — 
Costs:  Re  Charles  H.  Davis  Co, 
Limited,  993. 

11.  Winding-up — Secretary -Treasurer  — 
Claim   for   Services  and   Expenses — 


Contributory  —  Shares  —  Payment 
—S^-off— Authority  —  Preference: 
Re  Ottawa  C«ment  Block  Co.^  Ma- 
coun's  Case,  305,  409. 

See  Constitutional  I^w  —  Contempt  ot 
Court— Costs,  7  —  Covenant.  1  — 
Criminal  Law,  2 — ^Discoveigr.  2. 

COMPENSATION. 

See  Municipal  Corporations,  3— Rail- 
way, 4,   10— Will,  9. 

COMPROMISE. 

See  Malicious  Prosecution,  1— Trusts 
and  Trustees,  1. 

CONSENT. 

See  DevoluUon  of  Estates  Act, 

CONSOLIDATION  OF  ACTIONS. 

1.  Application  of  Common  Defendant - 

Different  Plaintiffs  with  rjifferent 
Solicitors  and  Interests  —  Tnal  ot 
Actions  together  —  Applicatioo  J^ 
Trial  Judge:  Conway  ^.^'^^J 
and  Goderich  R.  W.  Co..  369.  420. 

2.  Application   of   Common   Defendant-- 

Trial  of  Test  Action  or  Actions  to 
be  Tried  together :  Webster  v.  Con- 
sumers' Gas  Co..  Dodds  v.  Coosnm; 
ers»  Gas  Co..  Mills  v.  Con^nmw^ 
Gas  Co..  Heard  v.  Consumers  <ia8 
Co.,  363.  417. 

3.  Conduct   of  proceedings  —  Cjoss-ft*- 

tions— Time  —  Diligence  —  Stay  oC 
one  Action :  Cobalt  Nipigon  Co.  y. 
McKim  Co..  McKim  Co.  v.  Cobalt 
Nipigon  Co.,  257. 

CONSPIRACY. 

See  Criminal   Law.  2— Pleading,  5  — 
Trade  Fnion. 

CONSTITUTIONAL  I>AW. 

Powers  of  Provincial  Legislature— Axt 
Respecting  Licensing  of  Ertra-pro- 
vincial  Corporations — Intra  \iws— 
Companv  Carrying  on  Bu»in«w  m 
Ontario:  International  Text-Book 
Co.  V.  Brown.  369 ;  13  O.  K  R.  W*. 

See  Criminal   Law.   1— Municipal  Cor- 
porations, 5 — ^Railway,  3. 

CONTEMPT  OF  COURT. 

r.'isicbedience  of  Injunction — ^Wilful  Coo- 
tempt  —  Company  —   Sequestratiofl 
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Locus  PoenitentijT  —  A,pology  — 
Reparation — Fine  —  Costs:  Copc- 
land-Chatterson  Co.  v.  Business 
Systems  Limited,  610. 

See  Appeal  to  Court  of  Appeal,  4. 
CONTRACT. 

1.  Breach — Damages  —  Construction  of 

Contract  —  Removal  of  Brush  from 
Land — Removal  of  Trees — Quantum 
of  Damages :  Delamatter  v.  Brown, 
777. 

2.  Construction  —  Advances  —  Share  of 

Profits  —  Breach  —  Damages  — 
Measure  of  —  Possible  Profits  — 
Evidence  —  Redaction  of  —  Impas- 
sibility of  Performance:  Battle  v. 
Willox,  48. 

3.  Construction — Provision    for    Cancel- 

lation —  Right  of  Administrator 
under  —  "Assigns "  —  Lease  — 
Partnership:  I>eschenes  Electric  Co. 
V.  Royal  Trust  Co..  517. 

4.  Construction    —    Supply    of    Natural 

Gas  —  Covenant  Restricting  Sup- 
ply to  Others  than  Plaintiffs  — 
Breach  —  Exceptions  —  Supply  to 
Consumers'  Company :  St.  Cath- 
arines and  Niagara  Power  and  Fuel 
Co.  V.  Thorold  Natural  Gas  Co., 
86,  860. 

5.  Construction    —    Supply    of    Natural 

Gas  —  Remod:*  for  InsuflUcient  Sup- 
ply— Right  to  Enter  upon  "  Field  " 
of  Plaintiffs  —  Covenants  and  Con- 
ditions of  Contract  —  Injunction — 
Dissolution  —  Damages:  Niagara 
Peninsula  Power  and  Gas  Co.  v.  St. 
Catharines  nrd  Niagara  Power  and 
Fuel  Co..  531. 

6.  Conveyance    of     Land   to     Son     upon 

Tnder  taking  of  Latter  to  Pay 
Money  to  Daughter  —  Enforcement 
by  I>atter  —  Trust  —  Pleading  — 
Amendment  —  Statute  of  Frauds  — 
Instrument  of  Fraud  —  Perjury: 
Kendrick  v.  Barkry,  356. 

7.  Correspondence  —  Sale  of  Wheat  — 

Dispute  as  to  Price — Terras  of  Con- 
tract— Evidence  of  Custom  or  Usage 
in  Trade :  Northern  Elevator  Co. 
V.  Lake  Huron  and  Manitoba  Mill- 
ing Co.,  139;  13  O.  L.  R.  341). 

8.  Goods  to  be  Manufactured  by   Plain- 

tiff— Refusal   of    Defendants   to   Ac- 


c^t — Statute  of  Frauds— Place  of 
Making  Contract — Foreign  Country 
— Application  of  Ontario  Law: 
Dunstan  v.  Niagara  Falls  Conceii- 
trating  Co.,   11. 

9.  Interest  in  Syndicate  for  Sale  of  Pat- 

ent— Royalty  —  Share  of  Profits — 
Evidence — Agent :  Mclntyre  v.  New- 
ton, 303. 

10.  Refitting  Steam  Yacht  —  Work  and 

Labour  .  —  Materials  Supplied  — 
Action  for  Price- — Specifications  — 
Authority  of  Agent— -Quantum  Mer- 
uit— Incomplete  Work  —  Defective 
Work  —  Deductions — Counterclaim 
—  Damages  for  Delay — Penalty  — ' 
Interest  —  Costs:  Goderich  Engine 
and  Bicycle  Co.  v.   Menzies,  1,  398. 

11.  Sale  of  Land  —  Contract  not  En- 
forceable under  Statute  of  Frauds — 
Clause  of  Contract  Binding  Pur- 
chaser to  Pay  Fixefi  Sum  if  Agree- 
ment not  Carried  out — Alternative 
Promise  —  Enforcement  —  County 
Court  Appeal  —  Court  of  Final 
Resort  —  Decision  of  Court  of  Co- 
ordinate Jurisdiction  —  Judicature 
Act,  sec.  81  (2)  :  Mercier  v.  Camp- 
bell, 101. 

12.  Sale  of  Land  —  Purchase  Money  — 
Account  —  Construction  of  Contract 
— Acquiescence  —  Latent  Ambigu- 
ity —  Extrinsic  Evidence  —  Con- 
flicting Testimony  —  Finding  of 
Referee  —  Appeal  —  Interest  — 
T'nsettled  Account  —  Judgment  on 
Report — Cost«  :  Douglas  v.  Bensley, 
373. 

13.  Timber    —    Woodmen*s    I-.ien8 — Vu 

dertaking  to  Pay  Amounts  of,  if 
Established  —  Construction  —  New 
Trial :  Mechefeske  v.  Robert  Stew- 
art Limited,  182. 

See  Bailment  —  Building  Contract  — 
Carriers,  1  —  (^ompany,  1,  5,  7  — 
Covenant  —  Discovery,  2  —  Fraud 
and  Misrepresentation  —  Insumnce 
—  Interest  —  Jndtrment,  .3.  4  — 
Landlord  and  Tenant — Master  and 
Servant,  1  —  Municipal  Corpora- 
tions. 1,  17  —  Parent  and  Child,  1 
— Particulars,  3,  J> — Parties,  6  — 
Principal  and  Agent — Railway.  1, 
5,  10 — Sale  of  Goods — Specific  Per- 
formance— Statutes  —  Vendor  and 
Purchaser. 

CONTRIBl  TORY. 
See  Company. 
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CONTRIBUTORY  NEGLIGENCE. 

Bee  Neglig^uc-e  —  liailway,  1,  8,  9 — 
Street  Railways,  1,  2,  3.. 

CONTROVERTED  ELECTION. 

Bee  Parliamentary  Elections. 

CONVERSION. 

Detention  of  Goods — Demand  and  Re- 
fusal —  Qualified  Refusal  —  Proof 
of  Title  and  Ownership  of  Goods^ 
Delay  to  Obtain  Solicitor's  Advice — 
Absence  of  Bona  Fides  —  L>efend- 
ant's  Right  to  Return  Goods  after 
Action  and  Obtain  Stay  of  Proceed- 
ings —  Practice  since  Judicature 
Act  —  Damages:  Griffiths  v.  Grand 
Trunk  R.  W.  Co.,  875. 

See  Will,  5. 

CONVEYANCE  OF  LAND. 

See  Contract,  6 — Dower. 

CONVlC^nON. 

See  Alien  Labour  Act — Criminal  Law 
— Municipal  Corporations,  5 — Police 
Magistrate. 

CORRUPT  PRACTICES. 

See  Parliamentary  Elections. 

COSTS. 

1.  Action  Ended  by  Conduct  of  Defend- 
ants — ■  Question  whether  Action 
has  Succeeded  —  Incidence  of  Costs 
— Motion  for  Summary  Disposition : 
Titter ington   v.    Bank   of   Hamilton, 


2.  Action  for  Defamation  —  Defence — 
Money  Paid  into  Court  —  Amend- 
ment —  Subsequent  Acceptance  by 
Plaintiff  of  Money  Paid  in:  Mor- 
cncy  V.  Wilgress,  415. 

8.  Disoontinuanop  of  Action — Pleading 
— Guarantee — Denial :  Bradshaw  v. 
Cohen,  51. 

4.  Dismissal  of  Action  —  Disposition  of 

Costs  Reserved  at  Abortive  Trial — 
Conduct  of  Parties :  Sheard  v- 
Menge,  45. 

5.  Judgment    on    Further    Directions   — 

Amount  in  Controversy — Judgment 
for  Plaintiff  with  Costs — Refusal 
to  Give  Direction  as  to  Scale  of 
Costs :     Ouollette  v.   Reaume,  713. 


6.  Scale  of  Costs — Action  in  High  Court 

— Payment  into  Court  with  Defence 
of  Sum  within  County  Court  Jurij*- 
diction  —  Acceptance  —  Rule  425: 
Stephens  v.  Toronto  R.  W.  Co.,  Z'lH): 
13  O.  L.  R.  3G3. 

7.  Security    for    Costs — Action    Broughi 

by  Liquidator  in  Name  of  Company 
in  Liquidation — Liability  for  t'osts 
— ^Assets  of  Company — Undertaking 
of  Liquidator:  Toronto  Cream  and 
Butter  Co.  v.  Crown  Bank  of  Can- 
ada. 543,  718. 

8.  Security     for     Costs  —  Motion     for, 

Iiaunched  without  Sufficient  Inquiry 
— Solvency  of  Plaintiffs— Disniissal 
of  Motion  —  Costs:  Ing  Kon  v- 
Archibald,  540. 

9.  Security    for    Costs — Plaintiff   Ordin- 

arily Resident  out  of  Ontario — Evi- 
dence —  Rule  1198  (b)  —  Amoant 
of  Security  —  Increase:  Scblond 
V.  Foster,  114. 

10.  Taxation  of  Defendants*  Cost? 
against  Plaintiff — Defendants'  Soli- 
citor Paid  by  Salary:  Liddiard  v. 
Toronto  R.  W.  Co.,  508. 

See  Alien  I^abour  Act — Assessment  and 
Taxes.  1,  5  —  Bailment  —  Bank- 
ruptcy and  Insolv^icy.  1,  2 — Bills 
of  £]xchange  and  Promissory  Notes. 

1,  5— Building  Contract,  1.  2— Car- 
riers, 2— Company,  1.  3.  a  9.  10— 
Contempt  of  Court— -Contract,  10, 
12 — Oiminal  Law,  3  —  Distress  — 
Equitable  Aissignmcnt  —  Evidence. 
2 — Executors  and  Administrators.  1, 
2 — Husband  and  Wife.  1— Infant. 
2 — Interest— -Judgment.  1,  4.  5,  7— 
Jury  Notice,  2 — Liquor  License  Act 
— ^f  echanics'  Liens.  1  —  Money  in 
Court,  1 — Mortgage.  4 — Municipal 
Corporations.  10,  14.  16 — Municipal 
Elections,  1  —  Negligence.  7 — New 
Trial  —  Particulars.  9— Parti^'S.  1. 

2.  3— Partition — Partnership,  1,  2— 
Patent  for  Invention — Pleadinc,  2. 
7 — Police  Magistrate — ^Railway.  4. 
9— Reference  —  Sale  of  Goods,  3— 
Solicitor.  2 — Street  Railways.  1  — 
Timber  —  Venue.  1 — Writ  of  Sum- 
mons,  1,  2,  3. 

COUNTY  COT'RT  APPEAL. 
See  Contract.  11. 

COT'NTY  COl'RT  JUDGE. 
See  Company.  9 — Way. 
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COUNTY   COURTS. 
See  Costs,  6— Venue,  2. 

COURT  OF  APPEAL. 
See  Appeal  to  Court  of  Appeal. 

COURTS. 
See  Contract,   11 — Division   Courts. 
COVENANT. 

1.  Restraint    of    Trade — Partnership   — 

Dissolution — Agreement  of  Defend- 
ant not  to  Carry  on  Business,  Pro- 
vided Plaintiff  Continues  in  Busi- 
ness— ^Transfer  of  Plaintiff's  Busi- 
neBs  to  Incorporated  Company  — 
Plaintiff  Manasring  and  Interested 
in  Business:  Carpenter  v.  Carpen- 
ter, 862. 

2.  Restraint    of    Trade — Termination    of 

Partnership — Covenant  not  to  Carry 
on  Similar  Business — Carrying  on 
Business  as  Ajjent  or  Manager  for 
Another :    Anderson  v.  Ross,  681. 

See  Contract.  4,  5 — Railway,  10 — Speci- 
fic Performance,  1. 

CREDITORS'  RELIEF  ACT. 
See  Money  in  Court,  2. 

CRIMINAL  CONVERSATION. 
See  Hu.sband  and  Wife,  1. 
CRIMINAL  LAW. 

1.  Bigamy  —  Indictment  for  —  Defence 

— Divorce  by  Foreign  Court — Brit- 
ish Subjects  —  Ontario  Domicile — 
Invalidity  of  Divorce — Bona  Fide 
Belief  in  Validity  of  Divorce  not 
a  Defence  —  CV>nstitutional  Law  — 
Criminal  Code,  sec.  275,  sub-sec.  1 
(a) — Intra  Vires:  Rex  v.  Brinley, 
457. 

2.  Conspiracy    —    Illegal    Trade    Com- 

bination— Criminal  Code,  sec.  520 — 
Incorporated  Companies — Acts  Pre- 
ceding Incorporation  —  Adoption 
after  Incorporation  —  Evidence  as 
to  Agreements  to  Enhance  Prices 
and  Stifle  Competition — Conviction 
—  Appeal :  Rex  v.  Master  Plumbera» 
and  Steam  Fitters'  Co-operative  As- 
sociation, Limited,  and  Central  Sup- 
ply Association  of  Canada,  Limited, 
450. 

8.   Imprisonment     for     Non-payment     of 
Fine   and   Costs — Warrant   of  Com- 


mitment— Tender  of  Fine  and  Costs 
— Refusal  of  Keeper  of  Gaol  to  Ac- 
cept— Rule  o^  Prison  as  to  Time  of 
Day  when  Payment  Accepted — Un- 
authorized Rule — Discharge  of  Pri- 
soner upon  Habeas  Corpus:  Rex 
V.  Colahan.  661. 

4.  Procedure  —   Motion   for  Change  of 

Venue  —  Fair  Trial :  Rex  v.  O'- 
Gorman  and  Others,  928. 

5.  Statutory  Offence — (Jrand  Trunk  Rail- 

w^ay  Company  of  Canada — Breach  of 
Provisions  of  Act  of  Incorporation 
— Omission  to  Issue  Tariff  of  Fares 
for  Third  Class  Passengers — Failure 
to  Provide  Third  Class  Carriages- 
Conviction  of  General  Manager  of 
Company — Criminal  Code,  sec.  138 
—  Railway  Commis.'^ion :  Rex  v. 
Hays,  488. 

See  Alien  T^abour  Act — Malicious  Pro- 
secution —  Municipal  Corporations, 
5— Police  Magistrate. 

CROPS. 

See  Fraudulent  Conveyance. 

CROSSING. 

See  Negligence,  7 — Railway,  11. 

CROWN. 

See  Assessment  and  Taxes.  2. 

CROWN  GRANT. 

See  Mines  and  Minerals,  1. 

CROWN  PATENT. 

Construction  —  Trespass  to  Land  — 
Boundaries  —  Evidence  —  Surveys 
and  Plans  —  Paper  Title  —  Statute 
of  Limitations:  Drulard  v.  Walsh, 
491. 

CUSTOM. 

See  Contract,  7. 

DAMAGE^. 

1.  Assessment  of,  by  Jury---Quanttim — 

Personal  Injuries  —  Xegligi'uce  — 
Elements  of  Damage  —  Apix^al : 
Hamilton  v.  Hamilton,  Grimsby,  and 
Beamsville  Electric  R.  W.  Co.,  807. 

2.  Assignment    of    Claim    for    Dn mages 

ex  Delicto  —  Action  by  Assignee — 
Cause  of  Action — Chose  in  Action — 
Invalidity    of    Assignment:    McCor- 
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mack  V.  Toronto  R.  W.  Co..  300; 
13  O.  L.  R.  656. 

3.  Fatal  Accidents  Act — Action  by  Mar- 

ried Woman  for  Death  of  Aged 
Father — Reasonable  Expectation  of 
Pecuniary  Benefit  from  Continuance 
of  Life :  Dewey  v.  Hamilton  and 
Dundas  Street  R.  W.  Co.,  511. 

4.  Quantum  —  Master's  Report  —  Ap- 

peal— Absence  of  Order  of  Reference 
— Order  Made  nunc  pro  tunc — ^Tim- 
ber Cut  off  I^nds  of  Plaintiff:  Car- 
ter V.  Canadian  Pacific  R.  W.  Co., 
680. 

See  Bailment — Banks  and  Banking — 
Carriers,  2 — Company,  5— Contract, 
1,  2,  5,  10 — Conversion — Distress — 
Easement  —  Fraud  and  Misrepre- 
sentation —  Highway,  3 — Husband 
and  Wife,  1 — Judgment,  4,  5— T^and- 
lord  and  Tenant.  2  —  Master  and 
Servant,  1,  2 — Municipal  Corpora- 
tions, 6 — Nuisance  ■ —  Particulars, 
3-— Parties.  6— Railway,  5,  9 — Sale 
of  Goods.  2,  4  —  Timber  —  Trade 
Union — Water  and  Watercourses,  1. 

DAYS  OF  GRACE. 

See  Judgment.  7. 

DECEIT. 

See   Fraud    and    Misrepresentation. 

DECLARATION  OF  QUALIFICA- 
TION. 

See   Municipal   Elections,   1. 

DEDICATION. 

See  Highway,  1. 

DEED. 

See  Contract.  6 — Dower — Fraudulent 
Conveyance  —  I*arent  and  Child — 
Partition — Pleading,    0 — Settlement. 

DEFAMATION. 

Slander  —  Privileged  Occasion — Quali- 
fied Privilege  —  Malice  —  Evidence 
of  —  Disagreement  of  Jury — Non- 
suit:   Latta   v.  Fargey,  231.  601. 

See  Costs,  2— Pleading,  4.  8 — Venue,  7. 

DEFAULT  JT'DGMENT. 

See  Judgment. 


DEMURRAGE. 

See  Carriers,  2. 

DEPOSITIONS. 

See  Evidence,  1 — ^Fraudulent  Conf€y- 
ance. 

DEPUTY    RETURNING   OFFICER. 

See  Municipal  Coriwrations,   15. 

DETINUE, 

See  Carriers,  2 — Conversion — I^Andlord 
and  Tenant,  1. 

DEVISE. 

See  Will. 

DEVOLUTION  OF  ESTATES  ACT. 

Sale  of  Land — Caution — AdministTator 
— Consent  of  Adults  —  Infants  — 
Official  Guardian:  Re  Hart,  285; 
13  O.  U  R.  379. 

See  Will.      15. 

DIRECTORS. 
See  Company. 

DISCHARGE  OF  MORTGAGE. 
.  See  Vendor  and  PurchaKer,  2. 
DISCONTINUANCE    OF    ACTION. 
See  Costs,  3. 

DISCOVERY. 

1.  Examination  of— Next   Friend  of  In- 

fant Plaintiff— Rulet*  43I>,  440: 
Vano  v.  Canadian  Coloured  Cotton 
Mills  Co..  10;  13  O,  U  R.  421. 

2.  Examination    of    Officer    of    Plaintiff 
•        Company  —  Relevancy  of  l^ufstions 

— Scope  of  Examination — Contract 
— Financial  Standing  of  Compatky : 
Northern  Iron  and  Steel  Co.  v.  Sol- 
way  &  Cohen.  597,  700. 

3.  Examination    of    Plaintiff — Issue    of 

Appointment  for.  before  Service  of 
Statement  of  I>efence — Sorviiv  of 
Statement  of  Defence  on  same  Day 
— Fraction  of  Day — Rule-!  of  Coort : 
Stone  V.  Davies,  187.  258. 

4.  Inspection  of  Defendants'   Premisps— 

Application      by     Plaintiffs     before 
Statement    of    Claim — Rules    1906. 
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1908 — Adjacent  Mines  —  Tresi)aaB: 
Right  of  Way  Mining  Co.  v.  La 
Rose  Mining-  Co..  678. 

5.  Production  of  Documents — Affidavit 
— Claim  of  Privilege — Reports  Ob- 
tained for  Solicitor  in  Contempla- 
tion of  Possible  Litigation :  Orr  v. 
Toronto  R.  W.  Co..  30. 

6-  Production  of  Documents  —  Affidavit 
— Master  and  Servant — Agreement 
to  Share  Profits — Master  and  Ser^ 
vant  Act,  sec.  3 — Statement  Fur- 
nished by  Master  —  Production  of 
Books — Postponement  of  Discovery 
—  Impeachment  of  Statement  for 
Fraud:  Engeland  v.  Mitchell,  31; 
13  O.  L.  R.  184. 

7.  Production  of  Documents  —  Books 
of  Plaintiffs — Postponement  of  Dis- 
covery till  Counterclaim  Established : 
Parry  Sound  Lumber  C'o.  v.  Flan- 
ner,  708. 

8«  Production  of  Documents — Business 
Books  of  Defendant — Examination 
of  Defendant  —  Materiality  of  Pro- 
duction Sought  by  Plaintiff:  Boyd 
V.  Marchment,  275;  13  O.  L.  R. 
468. 

9.  Production  of  Documents — Deposit  in 

Court  —  Delivery  out :  Appleyard 
V.  Mulligan,  240. 

10.  Production  of  Documents — Ijettors  in 
Possession  of  Defendant's  Agents — 
Refusal  of  Agents  to  give  up :  Outer- 
bridge  V.  Oliphant,  506.  731. 

11.  Production    of    Documents  —  Motion 

for  Better  Affidavit  —  Oontpntious 
Affidavit  —  Exhibits  —  Practice: 
Doyle    V.    Williams,    286. 

12.  Surgical  Examination  of  Plaintiff — 
Action  for  Personal  Injuries — Rule 
462 — Order  before  Delivery  of  De- 
fence: Burns  v.  Toronto  R.  W.  Co., 
277;   13  O.  L.   R.  404. 

See  Executors  and  Administratons,  1 — 
Particulars. 

DISCRIMINATION. 

See  Liquor  License  Act. 

DISMISSAL   OF    ACTION. 
See  Costs,  4. 

DISMISSAL  OF  SERVANT. 
See  Master  and  Servant. 


DI SQU  ALIFIC  ATION. 

See  Reference. 

DISTRESS. 

Taxes — Controversy  as  to  Amount  Due 
— Excessive  Distress— Special  Dam- 
age —  Costs:  Bradley  v.  Township 
of  Gainsboro,  397.  819. 

See  Landlord  and  Tenant,  1. 
DISTRIBUTION    OF   ESTATES. 

See  Will. 

DIVISION  COURTS. 

Jurisdiction  —  Action  against  Benefit 
Society— Domestic  Forum  —  Error 
in  Finding  of  Judge  in  Inferior 
Court— Error  Giving  Jurisdiction: 
Re  Errington  v.  Court  X>ouglafl  No. 
27  Canadian  Order  of  Foresters, 
675. 
See  Statutes. 

DIVISIONAL   COURTS. 
See  Appeal  to  Court  of  Appeal. 
DIVORCE. 

See  Criminal  Law,  1. 

DOCUMENTS. 

See  Discovery— Executors  and  Adminis- 
trators, 1. 

DOMESTIC  FORUM. 
See  Division    Courts. 

DOMICILE. 
See   Criminal   Law,   1. 
DOWER. 

Conveyance  of  T^nd  Free  ^ro^i-Dispen^^ 
ing  with  Concurrence  of  WifeT-i^ir- 
cumstances  Disentitling  to  \liraony 
—Prostitute  —  Right  to  Value  of 
Dower:  Re  Smithers,  819. 
See  Fraudulent  Conveyance— Mortgage, 
6. 

DRAINAGE. 

See  Municipal  Corporations,  6,  7. 

EASEMENT. 

Severance    of   Tenement   —   Conveiyance 
of  Dwelling-house  —  Implied  Right 
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to  Access  of  Light  and  Air — ^Inter- 
ference with  by  Grantor — Erection 
of  Fence — Derogation  from  Gran*- 
— Right  to  Flow  of  Water  from 
Premises  Conveyed  —  Interference 
with,  by  Fence  —  Injunction  — 
Damages :  Ruetsch  v.  Spry,  696. 

See  Mines  and  Minerals.   1— Nuisance. 

EATING  HOUSES. 

See    Municiiial    Corporations,   4. 

ELECTION. 


See  Mortgage,  6 — Parties,  2,  4 
of  Goods.  3. 

ELECTIONS. 


Sale 


See  Municipal  Elections — ^Parliamentary 
Elections. 

ELECTRICAL    APPLIANCES. 

See  Negligence,  2.  3. 

EQUITABLE  ASSIGNMENT. 

Funds  in  Hands  of  Chattel  Mortgagees 
— Written  Order  by  Mortgagors  - 
Mistake  as  to  Balance  Due — ^Assign- 
ment by  Mortgagors — Rival  Claim- 
ants of  Fund — Interpleader  Applica- 
tion —  Dismissal  —  Subsequent  In- 
terpleader Action — ^Disposal  of  Fund 
— Costs:  Elgie  v.  Edgar.  614. 

See  Assignment  of  Chose  in  Action,  3. 


See   Will. 


ESTATE. 


ESTOPPEL. 


Agent  Pledging  Credit  of  Principal — 
Debts  Incurred  by  Agent — Payment 
by  Principal  to  Agent — ^Agent  Neg- 
lecting to  Pay  Creditors—Creditors 
Estopped  by  Conduct  from  Recover- 
ing from  Principal — Receipts — Rep- 
resentations that  Agent  had  Paid 
Creditors  —  Principal  Altering  Po- 
sition on  Faith  of:  Gentles  v.  Can- 
adian Pacific  R.  W.  Co.,  601. 

See  Company.  0  —  Partition  —  Street 
Railways,  5. 

EVIDENCE. 

1.  Deposition  of  Witness  at  Former 
Trial — Proof  of  Search  for  Witness 
and  Failure  to  Find  him — Absence 
of  Strict  Proof  that  Witness  out  of 


Jurisdiction  —  Hearsay  —  Admissi- 
bility of  Evidence  —  Rejection  at 
Trial  —  New  Trial :  Cuff  v.  Fraiee, 
691. 

2.  Foreign   Commission  —  Examination 

abroad  of  Real  Plaintiffs — Action 
by  Nominal  Plaintiff — ^Terms — Se- 
curity for  Costs  of  Commission: 
Mills   v.   Small.  307. 

3.  Motion    for    Interim    Injunction — Ex- 

amination of  Witnesses  in  Support 
of — Refusal  to  Answer  Questions- 
Relevancy  —  Scope  of  Inquiry  — 
Motion  to  Compel  Answers — Dispo- 
sition of:  Clisdell  v.  Lovell,  687. 

See  Bankruptcy  and  Insolvency,  1 — 
Bills  of  Exchange  and  Promissory 
Notes.  3  —  Building  Contract,  3 — 
Contract,    2,    7,    9,    12 — CosU,   9— 

•  Criminal  I^aw,  2 — Crown  Patent — 
Fraudulent  Conveyance  —  I^and 
Titles  Act.  1 — Mines  and  Minerals. 
1 — Mortgage,  3 — Patent  for  Inven- 
tion— Railway,  4,  8 — Settlement — 
Trade  Union — Tru.sts  and  Trustees, 
a— Way. 

EXAMINATION. 

See  Discovery — Evidence,  2.  3 — Rafl- 
wa.v,   4. 

EXCESSIVE  DISTRESS. 
See  Distress — I^andlord  and  Tenant  1. 

EXCHANGE  OF  LANDS. 

See  Municipal  Corporations,  2. 

EXECUTION. 

Sale  of  I^nd  by  Sheriff  under— Pur- 
chase by  Person  who  has  Acquired 
Rights  of  Execution  Creditoi^— Ir- 
regularities— Lis  Pendens  —  Adver- 
tisement —  Description  of  Land  — 
False  Bidding  —  Sale  at  Undervalue 
— No  Interference  in  Conduct  of 
Sale— Ratification  of  Sale  by  Execu- 
tion Debtor — Participation  in  Pro- 
ceeds: Steen  v.  Steen.  65. 

See  Appeal  to  Court  of  Appeal,  4— 
Arbitration  and  Award — Fraudulent 
Conveyance — Judgment,  2.  5 — Mort- 
gage, 3. 

EXECU1X>RS   AND  ADMIN- 
ISTRATORS. 

1.  Action  by  Executor  for  Account  of 
Documents  and  Property  of  Testator 
— Right  of  Action — Action  for  Ois- 
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covery  —  Dismissal  —  Costa :  Bar- 
tram  V.  Wagner,  448. 

2.  Removal  of  Executor  from  Province 
— Release  from  Office  of  Executor 
and  Trustee — Moneys  in  Hands  of 
Executor — Administration  Order  — 
Assignment  of  Mortgage — Unauthor- 
ized Signature — Finding  of  Fact — 
Costs:  Scott  V.  Millican,  954. 

8.  Renunciation  by  two  out  of  three 
Executors  Named  in  Will — Grant 
of  Probate  to  Third  Executor — Sub- 
sequent Retractation  of  Renuncia- 
tion— New  Grant  of  Probate :  Re 
Phippe,  982. 

See  Assignment  of  Chose  in  Action  2,  3 
— Contract,  3 — Devolution  of  Estates 
Act — Judgment,  3 — Vendor  and  Pur- 
chaser,  2— Will,    19. 

EXHIBITS. 

See   Discovery,    11. 

EXPRESS  COMPANY. 

See  Carriers,   1. 

EXPROPRIATION. 

See  Railway,  4. 

EXTRAPROVINCIAL     CORPORA- 
TIONS. 

See  Constitutional  Law. 

EXTRAS. 

See  Building  Contract,  1,  2,  3. 

FACTORIES  ACT. 

See  Master  and   Servant,  2,  4. 

FACTORY. 

See  Master  and  Servant,  2. 

FALSE  REPRESENTATIONS. 

See  Company,  3,  6. 

FARM  CROSSING. 

See  Railway,  5. 

FARMERS'  SONS. 

See  Municipal  CoiT)orations,  15  — 
Schools. 

FATAL  ACCIDENTS  ACT. 

See  Damages.   3 — Railway,  9. 


FENCES. 
See  Easement  —  Nuisance — Railway,  1. 

FINE. 
See  Contempt  of  Court — Criminal  I^aw^ 

FIRE. 

See   Negligence,   1. 

FIXTURES. 

See  Landlord  and  Tenant,  3. 

FORECLOSURE. 

See  Company,  8 — Mortgage,  1,  3. 

FOREIGN  COMMISSION. 

See  Evidence.  2.  y- 

FOREIGN  JUDGMENT. 

See   Judgment. 

FORFEITURE. 

See  Patent  for  Invention. 

FORGERY. 

See  Bills  of  Exchange  and  Promissory 
Notes,  2. 

FRACTION    OF    DAY. 

See  Discovery,  3. 

FRANCHISES. 

See    Street    Railways,   5. 

FRAUD  AND  MISREPRESEN- 
TATION. 

Action  for  Deceit — Sale  of  Shares — Ud- 
true  Representations  —  Principal 
and  Agent  —  Contract  —  Settle- 
ment —  Reservation  of  Rights  — 
Damages:  Pitt  v.  Dickson.  380. 

See  Bankruptcy  and  Insolvency — Bills 
of  EiXchange  and  Promissory  Notes, 
5 — Company.  6,  9  —  Contract,  6 — 
Discovery,  f5 — Mortgage,  5 — ^Trade 
Union. 

FRAUDULENT  CONVEYANCE. 

Intent  to  Defpat  Creditors — Marriage 
Settlement- -Evidence  of  Frand — In- 
ferences —  Conveyance  by  Husband 
to  Wife — Pretended  Consideration — 
Dower    in    other    Properties — Valut- 
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of  Land  —  Charges  thereon — Will — 
Precatory  Trust  —  Gift  of  Cattle — 
Crops  Grown  on  Land  Conveyed — 
Seizure  under  Execution  —  Inter- 
pleader Issues  —  Evidence  —  Ad- 
missibility —  Depositions  of  Parties 
in  other  Actions:  McKinnon  v«  Gil- 
lard  No.  1,  McKinnon  v.  Gillard 
No.  2,  Gillard  v.  McKinnon.  Gillard 
v.  Cuthbert,  77. 

See     Bankruptcy     and     Insolvency  — 
Parent  and  Child — Particulars.  2. 

FREIGHT. 

See  Carriers,  2. 

FURTHER  DIRECTIONS. 

See  Costs,  5. 

GAOU 

See  Criminal   Law,  3. 

GARBAGE. 

See  Municipal  Corporations,  1. 

GIFT. 

See   Fraudulent   Conveyance — ^i\\, 

GOODWILL. 

See  Railway,  4. 

GRAND  TRUNK  RAILWAY  COM- 
PANY. 

See  Mandamus. 

GROSS  NEGLIGENCE. 

See  Carriers,   1. 

GUARANTY. 

See  Costs,  3. 

HABEAS    CORPUS. 

See   Criminal   Law,   3. 

HIGH   COURT  OF  JUSTICE  FOR 
ONTARIO. 

See  Assessment  and  Taxes,  1. 

HIGHWAY. 

1.  Dedication  —  User  by  Public  —  Ac- 
tion —  Parties  —  Attorney-General 
— Municipal  Coriwration  —  Owner- 
ship —  Title:  Macoomb  v.  Town 
of  Welland.  143;  13  O.  L.  R.  336. 


2.  Non-repair    of    Sidewalk — Injury    to 

Person  —  Negligence  of  Municipal 
Cori)oration-^Notice  of  Defect — Evi- 
dence: Kew  V.  City  of  London,  22%. 

3.  Roadbed    Washed    away    by    Natural 

Stream — Construction  of  New  Road- 
bed— Diversion  of  Stream — Depn? 
elation  in  Value  of  Property  Abut- 
ting on  Highway  —  Obligation  of 
Municipality  to  Repair  or  Destruc- 
tion of  Highway — Duty  to  Repair 
where  Cost  Reasonable  —  Damages 

—  Mandamus  —  Injunction:  Cum- 
mings  V.  Town  of  Dundas,  107;  13 
O.  L.  R.  384. 

See  Municipal  Corporations,  3,  6 — 
Negligence,  3 — Nuisanoe. 

HIRE   OF    CHATTELS. 

See  Bailment. 

HIRING. 

See  Master  and  Servant. 

HOSPITAL. 

See  Pleading,  10. 

HUSBAND  AND  WIFE. 

1.  Criminal  Conversation  —  Death  of 
Plaintiff — Survival  of  Cause  ot  Ac- 
tion —  Damages  —  Costs:  Milloy 
V.    Wellington,    749. 

2-  Interim   Alimony    and    Disbursements 

—  Denial  of  Valid  Marriage  — 
Amount  Allowed:  Johnston  v. 
Johnston,  217. 

See  Assignment  of  Chose  in  Action,  3 
— Bankruptcy  and  Insolvency.  1.  2 
— Criminal  Law,  1 — Dower — ^Fraud- 
ulent Conveyance  —  Mortgage,  3 — 
Timber. 

ILLEGAL  DISTRESS. 

See  Landlord  and  Tenant.  1. 

ILLEGAL    TRADE    COJkfBI NATION. 

See  Criminal  Law,  2. 

ILLEGAL   TRANSACTION. 

See  Bills  of  Exchange  and  Pr<HDi68ory 
Notes,  6. 

IMPOSSIBILITY  OF  PERFORM- 
ANCR 


See  Contract.  2, 
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IMPRISONMENT. 

See  Criminal  I^aw.  3> 

IMPROVEMENTS. 

See  Assessment  and  Taxes.  6 — Parent 
and  Child.  1. 

IMPROVIDENCE. 
See  Parent  and  Child.  2 — Settlement. 

INCUMBRANCE. 

See  Vendor  and  Purchaser,  2. 

INDEMNITY. 

See  Negligence,  1 — Parties,  5.  6 — Rail- 
way. 10 — Sale  of  Goods^  3. 

INDIAN  RESERVE. 

See  Municipal  Corporations,  15. 

INDIGENT  DEBTOR. 

See  Arrest. 

INFANT. 

1.  Promlssoij     Note    Given     for     First 

Premium  for  Insurance  on  Infant's 
Life — Action  by  Insurance  Company 
— Ontario  Insurance  Act,  sec.  150, 
sub-sec.  6:  Federal  Life  Insurance 
Co.  V.  Hewitt.  857. 

2.  Purchase  of  O^oods — ^Action  for  Price 

— Defence  of  Infancy — Alleged  Rati- 
fication after  Majority  —  Letter 
Acknowledging  Account  —  Insuffi- 
ciency— ^Re-sale  of  Goods  after  Ma- 
jority— Dismissal  of  Action — Costs 
— Partnership:  Louden  Manufactur- 
ing Co.  v.  Milmine,  829. 

See  Devolution  of  Estates  Act — Dis- 
covery,  1 — Parliamentary   Eilections. 

INJUNCTION. 

Interim  Order  —  Continuance  —  Bal- 
ance of  Convenience  —  4L)ffidavits 
Sworn  before  Issue  of  Writ  of  Sum- 
mons:     Calverly  v.  Lamb,  926. 

See  Appeal  to  Court  of  Apeal,  4,  5 — 
Company,  9 — Contempt  of  Court — 
Contract.  5 — Easement — Evidence, 
3  —  Highway,  3  —  I^andlord  and 
Tenant,  2 — ^Municipal  Corporations, 
6 — Patent  for  Invention — Schools- 
Stay  of  Proceedings — Trade  Union 
— Water  and  Watercourses,  1. 


INSOLVENCY. 

See  Bankruptcy  and  Insolvency. 

INSPECTION. 
See  Discovery,  4. 

INSPECTOR  OF  BUILDINGS. 
See  Negligence,  1. 

INSURANCE. 

1.  Life  Insunince — Action  on  Policies — 

Question  whether  Policies  in  Foroe 
at  Death  of  Insured  —  Construction 
of  Policies — Payment  of  Premiums 
— '"Annually"  —  Limits  of  Year: 
Pense  v.  Northern  Li^e  Assurance 
Co.,  646. 

2.  Life   Insurance — Benefit   Certificate — 

Designation  in  Favour  of  Wife  and 
Children  —  Preferred  Beneficiar- 
ies— Change  by  .  Assured — Designa- 
tion in  Favour  of  one  of  same  Class 
who  is  also  a  Creditor — Intention  to 
Exonerate  Estate  from  Debt — In- 
validity of  Appointment  —  Trust  — 
Sinister  Exercise  of  Power:  Re 
Kemp,  Johnson  v.  Ancient  Order  of 
ITnited  Workmen.  899. 

3.  Life     Insurance  —   Designation      in 

Favour  of  Son  of  Assured— Condi- 
tion that  he  shall  not  Receive  In- 
surance Moneys  until  he  Attain 
Age  of  25 — Ineffective  Condition — 
Right  to  Receive  Moneys  at  Major- 
ity :  Re  Clinadian  Order  of  Home 
Circles   and   Smith,   738. 

4.  Sprinkler  Leakage   Insurance — ^Policy 

—  Construction  —  Exception  — 
Ijosb  from  Frost — 'Payment  of  Pre- 
mium —  Authority  of  Agent:  Haw- 
thorne Sz  Co.  V.  Canadian  Casualty 
and  Boiler  Ins.  Co.,  809;  Boulter- 
Davies  Co.  v.  Canadian  Casualty 
and  Boiler  Ins.  Co.,  816. 

See   Company,    5 — ^Infant,    1 — Interest. 

INTEREST. 

Assignment  of  Insurance  Policy  in  Trust 
to  Secure  Debt  and  Future  Pre- 
miums— Contract  for  Payment  of  In- 
terest —  Construction  —  Rate  and 
Mode  of  Computing  Interest — Inter- 
est Act  —  Application  —  Statute 
of  Limitations  —  Trustee  —  Costs 
—Subrogation:  Robinson  v.  ^tna 
Ins.  Co.,  283. 
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INTERPLEADEK — JUKY   NOTICE. 


See  Bankruptcy  and  Insolvency.  2  — 
Banks  and  Banking — Bills  of  Ez« 
change  and  Promissory  Notes,  1 — 
Building  Contract,  2 — Contract,  10, 
12 — Money  in  Court,  1 — Mortgage, 
2.   5— Railway.  4,   10— Timber. 

INTERPLEADER. 

See  Equitable  Assignment — Fraudulent 
Conveyance. 

INTOXICATING    LIQUORS. 

See    Municipal    Corporations,    8-15. 

INVESTMENTS. 

See   Settled    Estates   Act. 

JOINDER  OF  ISSUE. 

See    Jury    Notice,    2. 

JOINDER  OF  PARTIES. 

See  Parties, 

JUDGMENT. 

1.  Default    —    Defence    —    Account   — 

Setting  aHide  Judgment  —  Terms  — 
Costs:    Pringle  v.   Waller.  35. 

2.  Default  of  Delivery  of  Defence — Ab- 

sence of  Affidavit  of  Default — Ir- 
regularity —  Judgment  and  Execu- 
tion Set  aside :  Ilyslop  v.  Ostrom, 
933. 

3.  Foreign  Judgment — Action  on — Judg- 

ment Recovered  in  England  against 
Defendants  in  Ontario — Jurisdiction 
— Breach  of  Contract — Place  of  Per^ 
formance— Goods  to  be  Shipped 
from  Canada  to  England — Place  of 
Payment  —  Alternative  Claim  on 
Original  Cause  of  Action — Pleadinf^ 
— Assignment  of  Claim  —  Partner- 
ship —  Executors — I^arties:  Morita 
V.  Canada  Wood  Specialty  Co.,  522. 

4.  Foreign   Judgment  —   Action    on   — 

Breach  of  Contract  —  Alternative 
Cause  of  Action  —  Measure  of  Dam- 
ages —  Costs:  Moritz  v.  Canada 
Wood  Specialty  Co.,  887. 

5.  Summary    Judgment — Rule    60.3 — De- 

fence —  Counterclaim  —  Leave  to 
Proceed  —  Terms  —  Damages  — 
Execution  —  Costs :  Powell  v.  Am- 
erican Henderson  Roller  Bearing 
Co.,   377. 

f.   Summary    Judgment — Rule    603 — De- 
lay   in    Moving — Motion    Made    be- 


fore ESxpiry  of  Time  for  iNniv* 
Statement  of  Claim — Defence  if  : 
tion — Invalidity    of  Orders  d  iil 
way  Committee   of  Privy  0>:a'- 
Adverse   Determination   in  f>r  i| 
Action — Res  Judicata — Ultimatf 
peal  to  Privy  Council:  Grand Tr^ 
R.   W.   Co.   V.   City  of  Torotif  *1 
671. 

7.  Summary   Judgment   —  Rule  rtC  -| 

Leave   to   Defend — Costs  <rf  Mwli^ 
— Defective    Special    Indoreem^:- 
Promissory    Note     Payable   »»n  I*- 
mand  —  Days    of    Grace :    Baci  t 
British  North  America   v.  NevEi:.| 
433. 

8.  Summary  Judgment — Rule  ^C- 
Promissory  Notes? — Purehas**  of  Pr 
ent  Right— R.  S.  C.  1906  dL  '  ' 
— IVfective  Patterns — ^Plaosibl^  I»- 
fence — I^eave  to  Defend :  Hty^  •. 
Roade,  743. 

9.  Summary    Judgment — Rule    61«>— K«- 

fusal  —  Appeal  —  Amendm^n-  - 1 
Duty    of   Municipal    CorpoTati"   ^ 
to     Defending     Frivolous     Acti«»' 
Moore  v.  City  of  Toronto.  665. 

See  Bills  of  Exchange  and  Promis-crr 
Notes.  2— Sale  of  Goods.  2 — S<4i-*>  i 
—Will,  16. 

JUDGMENT   CREDITORS 

See  Money  in  Court,  2. 

JUDGMENT    DEBTOR. 

See  Arrest  —  Assignment  of  Ctiose  ia 
Action,   2 — Attachment  of   DebtF. 

JURISDICTION.. 

See  Arbitration  and  Award — ^Asses- 
ment  and  Taxet».  1 — Company,  9— 
Costs,  6  —  Division  Courts  —  Eri- 
dence,  1 — Judgment.  3 — Jury  Noti<^. 
1 — Justice  of  the  Peace  —  Manda- 
mus —  Police  Magistrate — Trial  — 
Venue,  5 — Writ  of  Summons,  2. 

JT'RY. 

See  Bills  of  Exchange  and  Promissory 
Notes.  2 — ^Damages,  1 — D*»famation 
— ^Malicious  Prosecution,  2 — Maj^t^r 
and  Servant — Negligence,  2,  5 — Rail- 
way. 2,  6,  9  —  Street  Railways,  1. 
2,    3. 

JURY   NOTICFa 

1.  Irregularity — Claim  un<V*r  Me<»hanics' 
Lien  Act — Exclusive  Jurisdiction  of 
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mediate  Payment  —  Discretion  — 
Striking  out :  Trussed  Concrete  Steel 
Co.  V.  Wilson,  238. 

2.  Notice   of   Trial — Close   of    Pleadings 

—  Counterclaim  —  Joinder  of  Issue 
— Rules  of  Court — Costs:  Nixon  v. 
Mundett,  400. 

JUSTICE  OF  THE  PE.VCE. 

Jurisdiction — Delay  in  Issue  of  Summons 

—  Liquor  License  Act  —  Criminal 
Code  —  Prohibition  —  Certiorari: 
Rex  V.  Hodgins,  298,  376. 

See   Police   Magistrate. 

LACHES. 

See  Judgment,  6 — Justice  of  the  Peace. 

LAKE. 

See  Water  and  Watercourses,  1. 

LAND  TITLES  ACT. 

1.  Caution  —  Vacating  —  Proof  of  Ac- 

tion Begun  Insufficient — Leave  to 
Adduce  Evidence  —  Terms:  Re 
Hebert  and  O'Brien.  172. 

2.  Registration  of  Cautions — Claims  for 

Compensation  —  Bona  Fides  — 
Terminating  Cautions:  Re  Kay  and 
White  Silver  Co.,  712. 

LA;NDL0RD    AND    TENANT. 

1  Dlsirt^ss  for  Rpnt  —  S5iisii4*n»Joni  o£ 
RpnitHly  —  I*romipviory  'SitU'  ^-  R^nt 
of  rimtti^li^ — A  bill  anient  oi  Clfijm^ 
IltepiE  Distrr'ss^  —  Kxt^ossive  DJa- 
Ir^sA  —  DH<*ntk>n  i>f  nhnttel^  — - 
Damftpe'^  —  t'oiititerclajm :  Arm- 
etrnDg   V,    ^lieHook,  ITS. 

2,  Or«l  Aprf^t'inprif  for  T^ns^^- — Tt^Tijint  \Xi 

Pos«i»BMi«n  —  DiwtnrbnntN*  of  Pfis- 
fifRikm  —  Tr^'sprts.^  —  T/eflat*  to 
StrnniJi^r  —    NntiiH-^ — Registry   Tjiw^^ 

—  Damacpw  —  Injunrtiori :  Hare  v. 
Kric*,  fm, 

3.  V^ault  Bonr  Plac^  on  Demised  Pr-^m- 

is^rs  by  Pcfendfint — ADn*^xflt!on  to 
Frop'hrtM — K^^mnvsil  uftcr  ExiJirj"  of 
Term — Trntint's  Fi^ctun^  —  I^mst?— 
Pnwiso  ^  8horf  Forms  A^"t :  Cronk- 
hit**    %\    lTi)\^ntt\    Bjink    of    CrtnndR, 

fk^   Wmitp, 


See  Contract,  3 — Landlord  and  Tenant 
—  Partnership,  2 — Railway,  10  — • 
Specific  Performance,   1 — Waste. 

LEAVE  TO  AJPPBAL. 

See  Appeal  to  Court  of  Appeal — Ap- 
peal  to   Supreme  Court  of  Canada. 

LEGACY. 

See  Will. 

LEGISLATURE. 

See  Constitutional  Law. 

LIBEL. 

See  Pleading.  8 — Venue,  7. 

LICENSE. 

See  Assesssment  and  Taxes,  2 — Con- 
stitutional Law. 

LIEN. 

See  Assessment  and  Taxes,  4,  6 — Bail- 
ment —  Contract.  13  —  Mechanics' 
Liens — Solicitor,  2. 

LIFE  INSURANCE. 

See  Infant,  1 — Insurance. 

LIGHT. 

Sfl^  Eaaement- 

LLMITAnOX   OF   ACnONS. 

Moi't^iiirm?  iti  PuH«*.»P«ion — Acqui^Uion  of 
Title — V^miifTr  nnd  Purolirtmer  :  Re 
TlioniMnii  and  Stevensod,  625* 

8pf*  f  rn wn  Patent^ — lutiprest — Plt'Oditlfft 
2— Will,  4. 

LlQiriDATOR. 

StK>  Coni|miiy.  i\ — Costs,  7, 

JJt^rfJH   LK^KNSK  ACT. 

MtinifipHl  Ry-law — Vnrt  Ptxihtbition  — 
Snr,  141  of  Act — Power  to  Prohibit 
Sjili*  rn  Sli*>iiP,  Lpfivinif  Tuvprns  with 
Powt^r  to  Sell  —  DisfTiininsitioii  — 
CostJ^ ;  lh>  P''riiw|fn^  mul  Town  of 
OrilJifi,  305. 

Sp<*  JtL^rrn*  of  th<?  Pfnt^— ^Jriinieipiil 
ConKiriitkm«,  ^^ITk — Ratlwfty*  4. 
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LIS   PENDENS. 

Registry  of  Certificate — Motion  to  Va- 
cate— ^Jadicature  Act,  sec.  98   (3)  — 

!  ■  Vendor  and  Purchaser  —  Claim 
against  Purchaser  to  Share  in  Land : 
Rhum  V.  Pasternack.  130. 

See  Execution — ^Median  ics'  Liens,  2. 

LOCAL   IMPROVEMENT   RATES. 

See  Vendor  and  Purchaser,  2. 

LOCAL  JUDGE. 

See  Arbitration  and  Award. 

LOCAL  MASTER. 

See  Reference. 

LOCAL  OPTION  BY-LAW. 

See    Municipal    Corporations,    8-15. 

LUNATIC. 

Sale  of  Land  for  Maintenance  of — An- 
nuity Charged  thereon — ^Disposition 
of  Purchase  Money  —  Sale  Freed 
from  Annuity — Payment  into  Court 
— Mortgage:  Re  Dowd,  a  Lunatic, 
746. 

MAINTENANCE. 

See  Lunatic — Parent  and  Child,  2. 

MALICE. 

See  Defamation. 

MALICIOUS    PROSECUTION. 

1.  Proof  of   Favourable  Termination  of 

Criminal  Proceedings — Release  as  a 
Result  of  Compromise  or  Settlement : 
Baxter  v.  Gordon,  Ironsides  and 
Fares  Co.,  194;  13  O.  L.  R.  598. 

2.  Want    of    Reasonable    and    Probable 

Cause  —  Functions  of  Judge  and 
Jury — Nonsuit — Selling  aside — NeW 
Trial  —  Questions  for  Jury — Judi- 
cature Act,  sec.  112  —  Suggested 
Amendment:  Still  y.  Hastings,  121, 
13  O.  L.  R.  322. 

See  Pleading.  5. 

MANDAMUS. 

Application  to  Compel  Railway  Company 
to  Furnish  Third-class  Carriages 
and  Carry  Passengers  at  a  Penny  a 
Mile — Statute  Incorporating  Grand 
Trunk  Railway  Company  —  Other 


Adequate  Remedy — Jurisdiction  of 
Board  of  Railway  Commissioners  — 
Refusal  of  Mandamus :  Re  Robert- 
son and  Grand  Trunk  R.  W.  Oos 
629. 

See    Highway,    3 — Water    and    Watw- 
courses,  2. 

MARRIAGE. 

See  Husband  and  Wife. 

xMAJRRIAGE    SETTLEMENT. 

See  fVaudulent  Conveyance  —  Settle- 
ment. 

MASTER  AND  SERVANT. 

1.  Contract  of  Hiring — Indefinite  Term 

— Presumption  —  Yearly  Hiring — 
Findings  of  Fact  —  Dismissal  with- 
out Notice — Statute  of  Frauds  — 
Damages:  Gould  v.  McCrae«  620. 

2.  Injury  to  Child  under  14  Employed  in 

Factory — Liability  at  Common  Law 
— Workmen's  Compensation  Act  — 
Factories  Act  —  Findings  of  Jury — 
Negligence  —  Damages  —  Liability 
of  Owner  of  Building  —  Lease  of 
Part  of  Building  for  Factory — ^Tse 
of  Elevator  —  Child  Injured  by  — 
Breach  of  Factories  Act :  Jones  v. 
Morton  Co.,  500. 

3.  Injury  to   Servant — Action  for  Dam- 

ages— Workmen's  Compensntion  Act 
— Limitation  of  Time  —  Waiver  — 
Cyorrespondence — Common.  Law  Lia- 
bility— Findings  of  Jury — Reason- 
able Precautions:  Thompson  v. 
Ontario  Sewer  Pipe  Co..  132. 

4.  Injury   to   Servant — Negligence — ^Fac- 

tories Act  —  Dangerous  Machine  — 
Want  of  Guard — Impracticability  of 
Secure  Guard  —  Findings  of  Jury: 
Deeley  v.  Canadian  Westinzhouae 
Co.,  736, 

5.  Injury    to   Servant   —   Negligence  of 

Master — Dangerous  Work — ^Findines 
of  .Jury — Liability  at  Common  I-aw 
—  Workmen's  Compensation  Art. 
Dodds  V.  Consumers'  Gas  Co.,  Mills 
V.  Consumers'  Gas  Co..  Heard  v. 
Consumers'  Gas  Co.,  Webster  v. 
Consumers'  Gas  Co.,  905. 

6.  Injury    to    S<»rvant    and    Conse^iu'^nt 

Death — Evidence  of  Negligence  — 
Case  for  Jury :     Cuff  v.  FraEee,  *W1. 

See   Discovery.   6 — Negligence,   S>. 
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MASTER  IN  CHAMBERS. 
See  Trial. 

MECHANICS*  LIENS. 

1.  Action      to      Enforce — Statement      of 

Claim  —  Particulars — Unnecessary 
Motion — Practice — Costs:  Rowlin  v. 
Rowlin,  397. 

2.  Lis   Pendens — Lien   of   Material   Man 

— One  Claim  against  Lands  of  three 
Sei/arate  Owners  —  Amendment : 
Dunn  V.  McCallum,  33,  315,  750. 

See  Jury  Notice,  1 — Railway,  3. 

MEDICAL  PRACTITIONER. 
See  Discovery,   12. 

MEDICAL  SUPERINTENDENT. 
See  Pleading,    10. 

MENS  REA. 
See  Municipal  Corporations,  5. 
MESNE    PROFITS. 
See  Assessment  and  Taxei,  G. 

MINES  AND  Minerals. 

1.  Crown  Grant  of  Mining  lands — Con- 

struction— Reservation  of  Jtaihvuy 
Right  of  Way— Evidence— Descrip- 
tion —  Plan  —  Actual  Exception  ot 
Strip  of  Land  and  not  mere  Ease- 
ment— Title — Declaration:  La  Rose 
Mining  Co.  v.  Temiskaming  and  Nor- 
thern Ontario  Railway  Commission, 
513. 

2.  Discovery  of  Minerals — ^Application — 

Dismissal  by  Mining  Recorder — Ap- 
peal to  Mining  Commissioner — Ne- 
glect to  Serve  Parties  Adversely  In- 
terested —  Applicants  ui/on  Same 
Propertv:  Re  Petrakos,  367;  13  O. 
L.  R.  050. 

3.  Mines  Act — Appeal  from  Decision  of 

Mining  Commissioner  —  Notice  of 
Appeal — Time  for — Solicitors — Next 
Sitting  of  Court — Sotting  aside  No- 
tice— Extension  of  Time  for  Appeal : 
Hunter  v.  Bucknall,  817. 

See  Assessment  and  Taxes,  1 — Com- 
pany, 1  —  Discovery,  4 — Trial  — 
Trusts  and  Trustees,  2. 


MINING  COMMISSIONER. 
See   Mines   and    Minerals,   2,    3 — Trial. 

MINING  RECORDER. 
See  Mines  and  Minerals,  2. 

.  MISDIRECrnON. 
See  Negligence,  2,  7. 

MISREPRESENTATIONS. 
See    Fraud    and    Misrepresentation. 
MISTAKE. 

See  Bills  of  Exchange  and  Promissory 
Notes,  4 — Equitable  Assignment — 
Settlement. 

MONEY    IN    COURT. 

1.  Issue  of  Clieque  in  Favour  of  Per^jon 

Entitled — Refusal  to  Accept — Loss 
of  Cheque  —  Application  for  New 
Cheque  after  Long  Delay — Interest 
— Costs:  Re  Sturgis,  Sturgis  v.  Van 
Every,  663. 

2.  Ownership     of — Partnership  —  Judg- 

ment Creditors — Stop  Orders — Credi- 
tors' Relief  Act — Payment  out  to 
Sheriff  for  Distribution:  Campbell 
V.  Croil.  772,  917. 

See  Costs,  2— Timber. 

MORTGAGE. 

1.  Assignment   —   Registration — Absence 

of  Actual  Notice  or  Knowledge  — 
Payment  to  Original  Mortgagee — 
Rights  of  Assignee  against  Mort- 
gagor and  Grantee  of  Equity  of  Re- 
demption —  Foreclosure  —  Parties  : 
Watson   V.   Grant,   53. 

2.  Building  Society — Terminating  Shares 

—  Payment  —  Interest  —  Amount 
Necessary  to  Discharge  Mortgage — 
Accelerated  Payments :  Mitchell  v. 
Colonial  Investment  and  Loan  Co., 
219,   6gl. 

3.  Execution  —  Delivery — Retention  by 

Husband  of  Mortgagor — Agency  for 
Mortgagee  —  Evidence — Action  foe 
Foreclosiirp  —  Deface :  C^oonev  v. 
Henry,  956. 

4.  Rpdemption  —  Extondini:    Time    for  — 

Terms — Costs  :  Imperial  Tru*«ts  Co. 
v.  New  York  Securities  Co.,  4o,  98, 
730s 
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5.  Redemption   —   Reference  —  Ix-regular 

Proceedings — Aci-ount  —  Rents  Col- 
lected by  Solicitor  and  Misappro- 
priated— Agent  of  Owners  of  Equity 
of  Redemf/tion — Mortgagee  in  Pos- 
session— AgOnt — r)isbii4*sementB  f<A' 
Repairs — ^Trade  Discount — ^Fraud  — 
Person  Chargeable  with  Interest  — 
Rate  of — •'  Liability  :''  Plenderleith 
V.    Parsons,   265. 

6.  Second    Mortgagee    of    Part    of    Land 

Covered  by  First  Mortgage — Re- 
demption— Right  to  Assignment  of 
First  Mortgage  —  Dower — Will  — 
Election :  Jones  v.  Shortreed,  705. 

See  Company,  5,  8 — Executors  and  Ad- 
ministrators. 2  —  Limitation  of  Ac- 
tions— Lunatic  —  Vendor  and  Pur- 
chaser,   2. 

MORTMAIN. 

See   Will,  8. 

MUNICIPAL  CORPORATIONS. 

1.  By-law   Establishing   System   for  Col- 

lection and  Disposal  of  Garbage — 
Operation  by  Contractors — Disposal 
within  Municipality — Purchase  of 
Land — Special  Rate — Vote  of  Rate- 
payers —  Limitation  of  Private 
Rights  —  Confiscation  of  Private 
Property :  Re  Jones  and  City  of  Ot- 
tawa,   323,    H60. 

2.  By-law   for   Closing   Lane   and   Open- 

ing New  Lane — Interests  of  Private 
Persons — Interests  of  Municipality 
— Injury  to  other  Persons Pri- 
vate Lane  —  Exchange  of  I^nds — 
Bona  Fides  of  Council :  Re  Mills 
and  City  of  Hamilton,  731. 

3.  By-law   for   Closing   Road — Injury   to 

Lands  Adjoining — Compensation  to 
Land  Owner  —  Advantage  from 
Works  Erected  on  Portion  of  Road 
Closed  —  Arbitration — Refusal  of 
Arbitrator  to  Set  off — Appeal   from 

Award — Amount    Allowed Lands 

Abutting  on  Highway:  Re  Bi*own 
and  Town  of  Owen  Sound,  727. 


4.  By-law    Regulating    Eating    Hour 

HouiN  of  Closing — Sundav  Clo^inir 
— Restraint  of  Trade — Municiftal 
Act— Regulations — Powers  of  Coun- 
cil— Intra  Vires — Form  f^f  Rv-law — 
Power  to  Pass:  Re  Campbell  and 
City  of  Stratford,   115.  34.5. 

5.  By-law    Regulating    Sale    of    Bread — 

Weisrht  of  Loaf — Power  of  Munici- 
pality— Power    of    Provincial    Legis- 


lature— Conviction  for  selling  under 
Weight — Mens  Rea — Evidence:  Rex 
v.  Chisholm,  914. 

G.  Drainage  —  Repair  of  Highway  — 
Watercourse — Injury  to  Land — Re- 
medy— Action — Injunction  —  Dam- 
ages :  Smith  y.  Township  of  EBdon, 
9u3. 

7.  Drainage — Surface  W>ter — Sewers- 
Flooding  Cellar  —  Negligence — Con- 
struction of  Sidewalk — liability— 
Act  of  God  —  Extraordinary  Rain- 
fall :  James  v.  Town  of  Bridgeburg, 
18». 

&  Local  Option  By-law  —  F\ulare  t* 
Name  Time  and  Place  for  Summing 
up  Votes — Motion  to  Quash  By-law 
— Saving  Clause  of  Statute :  Re  BeU 
and  Township  of  Elma,  13  O.  L.  R, 
80. 

9.  Local     Option     By-law  —  Motion    to 

Quash  —  Adoption  by  Electors — 
Th ree-fi  f ths  ^la jori ty— Oompnta tioD 
— Rejected  or  Uncounted  Balloto 
not  to  be  Considered — Illegal  Votes 
— Going  behind  Voters'  Lists — ^Effect 
on  By-law:  Re  Cleary  and  Town- 
ship   of    Nepean,   406. 

10.  Local    Option    By-law  —  Motion    to 

Quash  —  Irregularities  in  Submis- 
sion to  Electors — A'dvertising — Post- 
ing— Time  of  Passing  by  Council — 
Substantial  Compliance  "  with  Stat- 
ute— ^Bly-law  Good  on  Face — ^Delay 
in  Moving  —  Discretion — Refusal  to 
Quash — C\>sts:  Re  Robinson  and 
Village  of  Beamsville,  273,  317. 

11.  Local  Ofytion  By-law  —  Publication 
— •*  Three  Successive  Weeks  "  — 
Municipal  Act,  sec.  3,38— Non-com- 
pliance with — Applicition  of  Saving 
Clause,  sec.  204-— Quashing  by-law: 
Re  Rickey  and  Township  of  Marl- 
borough,   563,   930. 

12.  Local    Option   By-law  —  Scrutiny    of 

Votes  of  Electors — Qualification  of 
Voters  —  Recount  —  Majority  — 
Computatioa — Spoiled  Ballots — ^Un- 
marked Ballots:  Re  W^eston  Local 
Option  By-law,  250. 

13.  Local  Option  By-law  —  Time  for 
Finally  Passing  by  Council — Neces- 
sity for  Expiry  of  2  Weeks  from 
Declaration  of  Result  of  Vote — Li- 
quor I<iicensp  Act — Municipal  Act — 
Invalidity  of  BK'-law — Quashing:  Re 
Duncan  and  Town  of  Midland,  82fi. 
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14.  Local    Option    By-law — Voting    on — 

Day  Fixed  for  Taking  Votes  More 
than  5  Weeks  after  first  Publication 
of  Proposed  By-law — Municipal  Act, 
sec.  338— Imperative  Enactment — 
By-law  Quashed — Costs:  Re  Hen- 
derson and  Township  of  Mono,  599. 

15.  Local    Option    By-law — Voting    on — 

Majority  —  Computation  —  Illegal 
Votes — Owners  —  Farmers*  Sons — 
Forms  of  Oaths  —  Qualifications  of 
Voters — Deputy  Returning  OflScers — 
Deprivation  of  Right  to  Vote — Effect 
on  Result — Townshifif  By-law — ^Ap- 
plication to  Indian  Reserve  Forming 
Part  of  Township— Formal  Objec- 
tions— Publication  of  By-law — Name 
of  Newspaper  — ■  Time  of  Voting  — 
Three  Weeks  after  First  Publication 
— Computation  —  Irregularities  in 
Meeting  of  Council— Final  Passing 
of  By-law— Time  for — Scrutiny  — 
Election  of  Council — Declaration  of 
Councillors:  Re  Armour  and  Town- 
ship of  Onondaga,  833. 

16.  Sewer — Insufficiency — Injury  to  Pro- 
perty—LiaFility— Costs  :  Gallagher 
v.  City  of  Toronto.  310,  696. 

17.  Water    Supplied    to    Contractor— Ac- 

tion for  Price — Rate  Applicable — 
Quantum  Meruit:  City  of  Stratford 
V.  Murphy,  283. 

See  Assessment  and  Taxes — Attachment 
of  Debts  —  Building  Contract,  3 — 
Highway — Judgment,  9 — Liquor  Li- 
cense Act — Negligence,  1,  6 — Stay  of 
Proceedings — Street  Railways,  ?». 

MUNICIPAL  ELECTIONS. 

1.  Declaration     of     Qualification    to    be 

Filed  by  Candidate  after  Nomin- 
ation— Declaration  Made  and  Sub- 
scribed 6  Weeks  before  Nomination 
—  Municipal  Act,  sec.  129  (3) — 
Construction — Objection  Taken  after 
Blection — Irregularity — Result  not 
Affected — ^Motion  to  Set  aside  Blec- 
tion— CVjsts:  Rex  ex  rel.  Armstrong 
V.  Garratt,  G36. 

2.  Declaration   of  Result  of  Poll — ^Place 

for  MaEing — Municipal  Act,  sec.  178 
— Failure  to  Comply  with — Irregu- 
larity—Curative Provision  of  Stat- 
ute, sec.  204 :  Rex  ex  rel.  Armour  v. 
Peddie,   393. 

NATURAL    GAS. 
See  Contract,  4,  5. 


NAVIGAM^E    >VATERS. 
See  Water  and  Watercourses. 
NEGLIOENCE, 

1.  Fall  of  Wall  of  Building  Left  Stand- 

ing after  Fii-e — Dangerous  C^ondition 
— Notice  and  Knowledge — Nuisance 
— Liability  of  Municiptel  Corporation 
— By-laws — Inspector  of  Buildings 
— Liability  over  of  Owners  of  Build- 
ing— Indemnity  —  Municipal  Act : 
Campbell  v.  Cluff,  401. 

2.  Injury    to   and   Consequent    Death   of 

Boy  Operating  C&lcium  Lamp  in 
Theatre — Duty  of  Employers  to  Fur- 
nish Profj'er  Appliances — Exposed 
Switch  —  Electrical  Current — Ne- 
glect to  Provide  Rubber  Mitts — 
Theatre  Leased  to  Playing  Company 
— Division  of  Gross  Receipts — Non-' 
liability  of  Owners  of  Theatre — 
Findings  of  Jury — Misdirection  — 
Nonsuit:   Bradd  v.  Whitney,  656. 

3.  Injury  to  Person  by  ^Electric  Wii*e — 

Proximity  to  Highway — Findings  of 
Jury — Knowledge  of  Danger  —  New 
Trial :  Findlay  v.  Hamilton  Electric 
Light  and  Cataract  Power  Co..  434, 
775. 

4.  Injury    to    Person — Street    Railway- 

Horse  Frightened  by  Electric  Car 
— High  Speed  and  Noise — Duty  of 
Motorman  -^  Findings  of  Jury: 
Drewitt  v.  Hamilton,  Grimsby,  and 
Beamsville  Electric  R.  W.  Co.,  427. 

5.  Master   and    Servant — Injury    to    and 

Death  of  Servant — ^Action  by  Widow 
for  Damages — Findings  of  Jury — 
Accident — Cause  of :  Markle  v.  Simp- 
son Brick  Co.,  436. 

6.  Municipal    Corporation — Public    Park 

—  Gate  at  Railway  Crossing  — 
Watchman — G-ate  Left  Opten— Sig- 
nal that  Track  OeaT — Injury  $0 
Person  Crossing  Track — Liability  of 
Corporation  —  Duty  —  Neglect  to 
Perform:  Soulsby  v.  City  of  To- 
ronto,  871. 

7.  Street     Railway — Injury     to     Person 

Ci>06sing  TlackV-Admitted  Contri- 
butory Negligence — Motorman  Per- 
ceiving Danger  and  Endeavouring  to 
Avoid  Injury — Inability  to  do  so  by 
Reason  of  Previous  Neglect  to  Re- 
duce Speed—"  Crossing  " — Ultimate 
Negligence — Rule  of  Street  Railway 
Company  —  ^lisdirection — Substan- 
tial Wrong  or  Miscarriage — New 
Trial— Costs :  Brenner  v.  Toronto  R. 
W.   Co.,    198;    13   O.   L.   R.   423. 
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See  Carriers,  1— Damages,  1 — Highway, 
2 — Master  and  Servant — Municipal 
Corporations,  7 — Particulars,  4,  5 — 
Railway,  2,  6-9— Street  Railways, 
1-4. 

NEW  TRIAL. 

Discretion  of  Court  below — Refusal  of 
Court  of  Apr/eal  to  Interfere — Affi- 
davit of  Merits  —  Costs:  Clarke  v. 
I'nion  Stock  irnderwriting  Co.  of 
Peterborough,    48(5. 

See  Bills  of  Exchange  and  Promissory 
Notes,  3 — Contract,  13 — Evidence,  1 
— Malicious  Prosecution,  2 — Negli- 
gence. 3,  7— Pleading,  2 — Sale  of 
Goods,    5 — Street    Railways,    2. 

NEXT  FRIEND. 

See  Discovery,  1. 

NONSUIT. 

See  Defamation — Malicious  Prosecution, 
2— Negligence,  2— Street  Railways, 
4, 

NOTICE. 

See  Assignment  of  Chose  in  Action,  2, 
3 — Bills  of  Exchange  and  Promis- 
sory Notes,  2  —  Carriers,  1 — Com- 
pany, 4 — Highway,  2 — Jury  Notice 
— Landlord  and  Tenant,  2  —  Mort- 
gage, 1 — Negligence,  1 — Settlement 
— Solicitor,  2. 

NOTICE  OF  ACTION. 

See  Pleading,   10. 

NOTICE  OF  APPEAL. 

See  Mines  and  Minerals,  3. 

NOTICE  OF  TRIAL. 

See  Jury  Notice,  2. 

NUISANCE. 

Clangins:  of  Heavy  Gate — Jarring  House 
Adioininjr — Disturbnnce  of  Inmates 
— Dnmneres — Obptmction  of  Highway 
—  Erection  of  Fence  —  Disputed 
Boundary — I*lan  —  Evidence — Pos- 
sespion — k^onntercla im — House  Lean- 
•  ing  over  upon  Adjoining  Land — In- 
jury to  Fence  and  Gate — Projecting 
Raves — ^Easeinent  —  Prescription  : 
Foster  v.  Toronto  ^ectric  Light 
Co.,  590. 

See  Negligence,  1. 


OATHS. 

See  Municipal  Corporations,   15. 

OFFICIAL  GUARDIAN. 

See  Devolution  of  Estates  Act. 

ONTARIO  RAILWAY  AND  MCNIOI- 
PaT.  BOARD. 

See  Appeal  to  Court  of  Appeal.   1, 

OPTION. 

See  Partition. 

PAllteN^    AND    CHILD. 

1.  Agreement    between    Father    and    Sob 

— Rent  of  Farm — Claim  by  Sob 
against  Father's  Estate  for  Compea- 
sation  for  Services  and  Imf/rove- 
ments  —  Settlement  in  Lifedme  of 
Father:   Oliver  v.   McMillan,  949. 

2.  Conveyance    of    Farm    by    Father    to 

Daughters — Agreement  for  Mainten- 
ance— Action  to  Set  Aside  —  Evid- 
ence— Mental  Capacity — Improvid- 
ence— Lack  of  Independent  Advice: 
Empey  v.  Fick,  73 ;  13  O.  I^  R.  178. 

See    Contract,    6 — Damages,    3. 

PARLIAMENTARY  EILJ^CTIONS. 

Controverted  Election — Scrutiny — ^Vot- 
ers* Lists  Act — Finality  of  Lis:ts — 
Infants  and  Aliens — Persons  Voting 
on  Transfer  Certificates  Siimed  in 
Blank — Corricpt  .Practice — Striking 
off  Votes  of  Persons  Concerned  in — 
Agency — Other  Votes  Struck  off:  Re 
Port  Arthur  and  Rainy  River  Pro- 
vincial Election,  Preston  v.  Kennedy. 
347. 

PARTICUT^RS. 

1.  Counterclaim  —  Alternative      Claim — 

Postponement — Premature  Motion — 
Quantum  Meruit:  Dixon  v.  Garbntt, 
392,    509,    586. 

2.  Statement    of    Claim — Action    to    Set 

aside  Cbnveyance  as  Fraudulent — 
Allegations  of  Fraud — Sufficiency : 
H3II  V.  Gow,  248. 

3.  Statement  of  Claim — Discovery — Pro- 

duction of  Documents — Contract — 
Damages :   Flanner  v.  Wallace.  722. 

4.  Statement  of  Claim — Joint  Negligence 

of  Defendants — Joinder  of  Defend- 
ants: Norman  v.  Hamiltoci  Bridge 
Works  Co.,  300.  / 
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5.  Statement  of  Claim — Negligence — Ab- 

sence of  Affidavit — No  Necessity  for 
Particulars  before  Pleading:  Sfrtild- 
ing  V.  Canadian  Pacific  R.  W.  Co., 
870. 

6.  Statement  of  Claim — Professional  Ser- 

vices —  Barrister  and  Solicitor  — 
Claim  for  Lump  Sum — Quantum 
Meruit — Defence  of  Criminal  Charge 
— Other  Services:  Arnoldi  v.  Cock- 
burn,  883. 

7.  Statement  of  Claim— Sale  of  Horse— 

BrPAch  of  Warranty— Unsoundness 
—Special  Damage — Personal  Injur- 
ies: Pepler  v.  Egan,  247. 

8.  Statement    of    Claim  —  Seduction  — 

Times  and  Places— Death  of  Plain- 
tiff's Daughter:  Hodgson  v.  Bible, 
264,  867. 

9.  Statement     of     Defence— Action     for 

I3ieach  of  (^ontract— Patent  for  In- 
vention —  Infringement  —  Affidavit 
—Practice— Costs :  Copeland-Chat- 
terson   Co.  v.   Lyman   Brothers,  129. 

See    !nechanic8'    Liens,    1— Pleading,    7. 

PARTIES. 

I  Action  to  Sot  aside  Probate  of  Will 
—Next  of  Kin  —  Representation — 
Substituted  Service— Extension  of 
Time  for  Delivery  of  Statement  of 
Claim— Costs:  Madill  v.  McConnell, 
868. 

2.  Application  by  Plaintiff  to  Add  a  De- 

fendant—Facts Disclosed  on  Apjm- 
cation— Leave  to  Discontinue  with- 
out Co«ts— Election :  Mcllroy  v. 
Miles,    542. 

3.  Assignment       of       Claims    —    Action 

Brought  in  Name  of  Assignors  — 
Want  of  Substantial  Interest— In- 
solvencv— Motion  to  Dismi«?s  Action 
^S'H'urity  for  Costs— Authority  of 
Solicitors*  —  Correspondence— Costs  : 
Tllsley  and  Horn  v.  Toronto  Hotel 
Co.,    aSTS. 

4.  Misjoinder    of    Defendants  —  Separate 

Causes  of  Action— Election — Amend- 
ment:  Creighton  v.  Tovi^n  of  Cobalt 
and  Village  of  Haileybury.  28  (,  312. 

5  Third  Party  Pro<'eduro — Claim  for 
Indemnity  —  Order  Allowing  Third 
Party  Notice  to  be  Served — Rules 
2^.  213-  -Oidor  Directing  Trial  of 
iTiTrd  Pai-ty  Tssups — Provisions  of: 
Peterborouch  Hydraulic  Co.  v.  Mc- 
Allister, 724. 


6.  Tliird  Party  Procedure — Indemnity  or 
Relief  over — Contract — ^Damages — 
Distinct  Issues — Setting  aside  Third 
Party   Notice:   Budd  v.   Dixon,  371. 

See  Assignment  of  Chose  in  Action, 
1 — Discovery — flighway.  1 — ^Judg- 
ment, 3 — Mines  and  Minerals,  2 — 
Mortgage,  1 — Particulars,  4 — Sale  of 
Goods,   1,  3— Timber— Trade   Union. 


PARTITION. 

Action  lor  —  Beneficiaries  under  Trust* 
Deed — Submission  to  Arbitration — 
Award — Provision  for  Option  of 
Purchase — Exercise  of  Option — Re- 
lease —  C^onveyance  —  Estoppel  — 
Costs:  Tasker  v.   Smith,  15;  59o. 

PARTNERSHIP. 

1.  Account  —  Payment  by  Partner  — 
Credit  for — Consideration — Services 
in  Introducing  Partner  to  Capitalist! 

Voluntary      Payment — Reasonable 

Amount  to  be  Allowed— Reference— 
ATVpeal  —  Costs :  Evans  v.  Jaffray, 
12o,  429. 

2  Declaration  of— Dissolution— Asset  of 
Partnership— I^a«o  of  Land  Taken 
in  Name  of  Defendant— Assignment 
of  I>»ase  as  Security — Redemption 
—Reference— Costs :  Troy  v.  Ham- 
ilton, 341,  865. 

See  Bills  of  Exchange  and  Promissory 
Notes.  2— Contract,  3— Covenant- 
Infant.  2— Judgment,  3— Money  in 
Court,  2. 

PASSENGER. 

See    Criminal    Law,    5. 

PATENT  FOR   INVENTION. 

Sale  of  Patented  Article — Condition  Re- 
stricting T'so— Sale  Subject  to— Bvi- 
^^nce — Waivpr  of  Condition — Issue 
of  Fact — Finding  in  Favour  of  Con- 
dition —  Injunction  —  Costs  —  At- 
tacking Validity  of  Patent— Status 
of  Licensees  —  Novelty— r  tility— 
Onus— Invention  —  Combination  of 
Old  Elements  —  Forfeiture  for  Re- 
fusal to  Soil— Failure  to  Establish 
Rpfusal— Patent  Act—'*  Rpasonable 
Price '' — Rpstriction  as  Part  of 
Price:  (^opeland-Chatterson  Co.  v. 
Lyman  Btos.,  Co.,  908. 

See  Contract,  9 — ^.ludgment,  8 — ^Particu- 
lars, 9. 
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PATENT  FOR  LAND. 

See  Crown  Patent 

PAYMENT. 

See  Ck>mpany,  11 — Estoppel — Judgment, 
3 — Mortgage,    1,    2 — Partnership,    1. 

PAYMENT  INTO  COURT. 

See  Costs,  2,  G — Lunatic. 

PAYMENT  OUT  OF  COURT. 

See  Costs,  2,  6 — Money  in   Court,  1 — 
Timber. 

PENALTY. 

See    Contract,    10. 

PERJURY. 

See  Contract.  6. 

PHYSICIANS    AND    SURGEONS. 

See  Discovery,   12. 

PLAN. 

See   Crown   Patent — Mines  and   Miner- 
als,   1 — Nuisance — Way. 

PLEADING. 

1.  Reply — Motion  to  Strike  out — Depar- 

ture— Inconsistent  Pleading:  County 
of  Dufferin  v.  County  of  Wellington, 
262. 

2.  Statement     of     Claim — Amendment — 

Abandonment  of  Part  of  Claim  after 
Trial — New  Trial  Directed — Reduc- 
tion of  Amount  ro  as  to  Prevent 
Appeal  to  Privy  Council  —  Work"- 
men's  Compensation  Act — Allega- 
tions of  Facts  Provwl  at  Trial  — 
Terms  of  Amendment — Costs — Leave 
to  Plead  »>tntute  of  Limitations: 
McKay  v.  Toronto  R,   W.  Co.,  8S2. 

3.  Statement    of    Claim  —  Amendment — 

Alternative  Cause  of  Action — T^eave 
to  i^et  up:  Stuart  v.  Bank  of  Mon- 
treal, 741,  822. 

4.  Statement   of   Claim  —  Amendment  — 

Slander  —  Works  Spokon  to  other 
Persons :  McPherson  v.  Grant,  43. 

5.  Statement  of  Claim — Motion  to  Strike 

out  —  Embarras.sment — Prayer  for 
Relief — Malicious  Prosecution — Con- 
spiracy— Amendment :  Vandusen  v. 
Robertson,  634. 


6.  Statement    of    Claim — Non-conformity 

with  Indorsement  on  Writ  of  Sum- 
mons— Additional  Claim  Related  to 
Original  Claim — ^Action  to  Establish 
Will  and  Set  aside  Deed — Claim  m 
Set  aside  Later  Will — Embarrass- 
ment— Cross-action :  >Kcholson  v. 
Mahaffy,  685. 

7.  Statement    of    Claim — Non-conformity 

with  Indoi-sement  on  Writ  of  Sum- 
mons —  l*articulai*s  —  Amendment 
— CJosts:    Martin   v.   Jones,   866. 

8.  Statement    of    Defence — Amendment — 

Libel  and  Slander  Act,  sees.  13,  10: 
Morency  v.  Wilgress,  302. 

9.  Statement      of      Defence — Motion     to 

Strike  out  Part — Action  to  Establisb 
Will — Setting  up  I»rior  Will:  Re 
Hughes.  Mahaffy  v.  Nicholson,  506. 
652,   917. 

10.  Statement  of  Defence — **  Not  Guilty 
by  Statute" — Motion  to  Strike  out- 
Public  Officer — Medical  Sufi^rintend- 
ent  of  Hospital — Notice  of  Action — 
Public  Health  Act:  Pye  v.  City  of 
Toronto    and    Tweedie,    632, 

See  Assessment  and  Taxes,  5 — ^Bills  of 
Exchange  and  Promissory  Notes,  o 
— Building  Contract,  1,  3— Contract. 
6— Costs,  3  —  Judgment  3.  5,  6— 
Jury  Notice,  2 — Mechanics*  Lieos. 
1 — Particulars  —  Parties — Sale  of 
Goods,  o — Venue. 

POLICE    MAGISTRATE, 

Jurisdiction — Appointment  for  Town  — 
Power  to  Convict  for  Offence  Com- 
mitted in  another  Town  for  which 
there  is  a  Police  Magistrate — Kx 
Officio  Justice  of  the  Peace — Act  r*^ 
specting  Police  Magistrates — Inter- 
pretation of--Quashing  Conviction — 
Protection  of  .Justices — Costs  against 
Informant  —  Undertaking :  Rex  v. 
Holmes.  750. 

POLICEMAN. 

See  Attachment  of  Debts. 

POW15R   OF    APPOINTMENT. 

See  Settled  Estates  Act— Will,  5. 

PRACllCE. 

See  Appeal  to  Court  of  Apf^al — Appeal 
to  Supreme  Court  of  Canada — ^Arbi- 
tration and  Award — Arrest — Assess- 
ment and  Taxes,  5 — Attachment  of 
Debts— Company,      8 — Consolidati*^n 
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of  Actions  —  CoDversioD — Costs  — r 
Criminal  Law,  4— Damages,  4 — ^Dis- 
covery— ^Bvidence,  2 — Injunction — 
Judgment — Jury  Notice  —  Lis  Pen- 
dens— £lunatic — Mechanics'  Liens,  1 
— Mines  and  Minerals,  3 — Money  lu 
Court — Mortgage,  1,  4— New  Trial 
—  Particulars  —  Parties — Pleading 
— Reference  —  Solicitor  —  Stay  of 
Proceedings — .Timber — (Trade  Union 
— ^Trial — Venue — Writ  of   Summons. 

PRECATORY  TRUST. 

See   Fraudulent   Conveyance. 

PREFERENCE. 

See  Assignment  of  Chose  in  Action,  2 
— Bankruptcy  and  Insolvency— Com- 
pany, 11. 

PREFERENCE  SHARES. 
See   Company,   4. 

PRESCRIPTION. 

See  Nuisance. 

PRINCIPAL   AND    AGENT. 

Authority  of  Agent  —  Contract — BreaclT 
— ^Terms:  Western  Commission  Co. 
V.  Moore,  499. 

See  Contract,  9,  10  —  Discovery,  10 — 
Estoppel — Fraud  and  Misrepresenta- 
tion— Insurance,  4 — Mortgage,  3,  TT 
— Vendor  and  Purchaser,  3. 

PRINCIPAL  AND   SURETY. 

See  Bills  of  Exchange  and  Promissory 
Notes,  4. 

PRISON. 

See  Criminal  Law,  3. 

PRIVATE  WAY. 

See   Way. 

PRIVILEGE. 

See  Defamation — Discovery,  6. 

PRIVY    COUNCIL. 

See  Judgment,  6. 

PROBATE. 

See    Executors    an9    Administrators,    3. 
VOL.  IX.  o.w.B.  NO.  19 — 69a 


PRODUCTION  OF  DOCUMENTS. 

See  Discovery. 

PROFESSIONAL  SERVICES. 

See  Particulars,   6. 

PROHIMTION. 

See  Justice  of  the  Peace — Statutes. 

PROMISSORY    NOTES.        i 

See  Banks  and  Banking — ^Bills  of  Ex- 
change and  Promissory  Notes. 

PROSTITUTE. 

See   Dower. 

PROVINCIAL  LEGISLATURE. 

See   Constitutional    Law. 

PUBLIC  HEALTH   ACT. 

See  Pleading,  10. 

PUBLIC  PARK. 

See  Negligence,  6. 

PUBLIC  SCHOOLS. 

See    Schools. 

PURCHASE  OF  PATENT  RIGHl'S. 

See    Judgment,    8. 

QUANTUM    MERUIT. 

See  Building  Contract,  3 — Contract  ID 
— Municifi^I  Corporations,  17 — Par- 
ticulars, 1,  6. 

RAILWAY. 

1,  Animals   Killed   on    Track   —   Escape 

from  Adjoining  Enclosure  —  Defec- 
tive Gate — Agreement  between  Rail- 
way Company  and  Owner  of  Land 
that  Latter  should  Provide  Cross- 
ing and  Gates — ^Absence  of  Know- 
ledge of  by  Tenant  —  Effect  of — 
Liability  —  Railway  Act — Contribu- 
tory Negligence :  Yoates  v.  Grand 
Trunk  R.  W.  Co.,  423. 

2.  Collision  —  Death    of    Engine-driver — 

Negligence  —  Rules  of  Company  — 
Disobedience  of  Deceased — Cause  of 
Death  —  Action  by  Widow — Find- 
ings of  Jury :  Maycock  v.  Wabash 
R.  R.  Co.  and  Grand  Trunk  R.  W. 
Co.,   546. 
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3.  Dominion  Undertaking  —  Mechanics' 
Liens — Provincial  Act — Application 
of — Constitutional  Law  :  Crawford 
V.    TUden,    781. 

4.  Bzpropriation  of  Land  —  Compensa- 

tion— Arbitration  and  Award — Ap- 
peal— Evidence  on — Affidavit  of  Ar- 
bitrator— Barrister — Examination  of 
Arbitrator^— Questions  of  Fact — "As 
in  a  Case  of  Original  Jurisdiction" 
— Value  of  Hotel  Premises — Proxi- 
mity to  Railway  Station — Quantum 
of  Compensation  —  Disturbance  of 
Possession  —  Loss  of  Profits-Good- 
will— Liquor  License  —  Chances  of 
Failure  to  Renew  —  Interest  on 
Amount  Awarded  —  Computation 
from  Date  of  Deposit  in  Registry 
Office  of  Order  of  Board  of  Railway 
Commissioners — Costs :  Re  Cavan- 
agh  and  Canada  Atlantic  R.  W.  Co., 
842. 

5.  Farm  Crossings — Overhead  Bridge  ano 

Underpass  —  Depriving  Owner  of— 
Contract — 'Damages — Board  of  Rail- 
way Commissionei-s :  McKenzie  v. 
Grand  Trunk  R.  W.  Co.,  Dickie  v. 
Grand  Trunk  R.  W.  Co.,  778. 

6.  Injury    to   and   Consequent   Death    of 

Person  Crossing  Track — ^Negligence 
— Failure  to  Give  Warning  of  Ap- 
proach of  Train — Findings  of  Jury 
—  Admission  of  Deceased  that  he 
Ran  into  Train :  Moir  y.  Canadian 
Pacific  R.  W.  Co..  22. 

7.  Injury   to   and   Consequent   Death    of 

Person  Crossing  Track — Negligence 
— Findings  of  Jury  —  Train  "  be- 
hind Time"  —  Failure  to  Shew 
Negligence  or  that  Deo^as'^d  Misled 
— Dismissal  of  Action:  Hanly  v. 
Michigan  Central  R.  R.  Co.,  229; 
13  O.  L.  R.  560. 

8.  Injury    to    Person    Crossing    Track — 

Negligence — Statutory  Signals — Ex- 
cessive Speed — Findings  of  Jury — 
Contributory  Negligence — Failure  to 
Tjook  for '  Approaching  Train — 
Dangerous  Crossing  —  Evidence — 
Previous  Accident  —  Inflammatory 
"Address  to  Jury — Absence  of  Pre- 
judice :  Sims  v.  Grand  Trunk  R. 
W.   Co..   469. 

"9.  Injury  to  Section  Foreman — Death — 
Action  by  Widow  under  Fatal  Acci- 
dents Act  and  Workmen's  Comr/^nsa- 
tion  Act  —  Collision  of  Trains — 
Nerligence  of  Engine-driver — ^Diso- 
bedience of  Rules  —  Contributoi-y 
Negligence  of  Deceased  —  Want  of 
Proper  Equipment — Findings  of  Jury 


— Liabilitv  at  Common  Law  —  Lia- 
bility under  Workmen's  Compensa- 
tion Act — ^Damages — Payment  into 
Court  with  Defence — Costs:  Muma 
V.  Canadian  Pacific  R.  W.  Co.,  47o. 

10.  Leasehold  Interest  in  Land  —  Sab- 
lease — Covenant — Payment  of  Rent 
— ^Acquisition  of  Fee  —  Sarrender — 
—  Compensation  —  Indemnity  — 
Interest  —  Agreements  —  Construc- 
tion: Canadian  Pacific  R.  W.  Co. 
V.  Grand  Trunk  R.  W.  Co.,  793w 

11.  Protection    of    Public    at    Highway 

Crossings — Gates    and    Watchmen — 

liability   of  Municipality Order? 

of  Railway  Committee  of  Privy 
Council  and  Board  of  Railway  Com- 
missioners —  Acquiescence:  Cana- 
dian Pacific  R.  W.  Co.  v.  City  og 
Toronto,  785. 

See  Carriers,  1 — Conversion — Criminal 
Law,  5  —  Mandamus  —  Mines  and 
Minerals,  1 — Negligence,  6 — Specific 
Performance,  2. 

RAILWAY  COMMISSIONERS. 

See  Criminal  Law,  5 — Railway,  4,  5,  11 
— Specific  Performance,  2. 

RAILWAY   COMMITTEE   OF   PRIVY 
COUNCIL. 

See  Judgment,  6 — Railway,  11. 

RATHTICATION. 
See  Execution — Infant,  2, 
RECEIPTS. 
See  Estoppel. 

RECOUNT. 
See  Municipal  Corporations,  12. 

REDEMPTION. 

See  Mortgage,  4,  5.  6 — Partnership,  2. 

RBPERBNCB. 

Local  Master — Employment  of,  as  Soli- 
citor  for  Party,  pending  Reference-— 
I>isqualification--Setting  aside  Pro- 
ceedings— Provision  that  Part  of  the 
Evidence  Taken  shall  Stand— Costs: 
Livingston  v.  Livingston,  273;  13  O. 
L.  R.  604. 

See  Mortgage,  5 — ^Partnership.  2— Sak 
of  Goods,   2. 
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RIGHT    OF    WAY. 

id        See  Mines  and  Minerals,  1. 

1  RIVER. 

See  Water  and  Watercourses. 

ROYALTY. 

See  Contract,  9. 

SALARY. 

See  Attachment  of  Debts — Costs,  10. 

SALE   OF   BREAD. 

See  Municipal  Corporations,  5. 

SALE    OF   GOODS. 

Action  for  Balance  of  Price — Failure 

*  of     Consideration  —  Manufactured 

Goods — Contract — ^Failure    to    Fulfil 

Requirements  —  Counterclaim     for 

Part  of  Price  Paid  and  Damages  for 

Breach  of  Contract  —  Findings  on 

•Evidence — ^Assignment   of   PlaintiflPs 

^aim  Pendente  Lite  —  Refusal  of 

jBsignee    to    be    Added    as    Party — 

'ismissal     of    Action:       Nixon     v. 

undet,  612. 

m    for    Price — Contract — ^Faflure 

Fill  Requirements  of  —  Tests — 

dence — ^Acceptance   of    Goods   by 

Juct,  notwithstanding — Retention 

loods  —  Failure  to  Notify  Ven- 

—  Defects  in  Goods— Right  to 

jtion  from  Price — Counterclaim 

damages — Measure  of  Damages 

perty  not  Passing  —  Construc- 

f  Contract  —  Special  Terms— 

ent — Reference:     RoyaJ  Elec- 

..  V.  Hamilton  Electric  Light 

taract  Power  Co.,  437. 

r  price  —  Findings  of  Fact 
m  to  Sue  Agents  —  Third 

-Indemnity — Costs :      Smith 

»ws,  62. 

—  Written  Agreement  — 

—Breach  —  Failure  to  do 

•k — Abandonmen  t — ^Re  turn 

»py  —  Waiver  of  Right — 

istruction   of    Contract — 

Votes  Given  for  Price — 

of  Securities — Damages : 

•oss,  618.  • 

'^ntract  —  Return  of 

ion  for  Repayment  of 

rranty  —   Breach    — 

ndment — New    Trial : 

land,  560. 
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SALE  OF  LAND — SLANDER. 
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See  Contract,  7,  8— Infant,  2— Particu- 
lars, 7 — Patent  for  Invention. 


SALE    OF    EAND. 

See  Contract,  11,  12  —  Devolution  of 
Estates  Act — Execution — Lunatic — 
Settled  Estates  Act  —  Vendor  and 
Purchaser. 


SCALE  OF  COSTS. 
See  Costs.  5.  6. 

SCHOOLS. 

Public  Schools — Change  in  School  Site — 
Expenditure  of  Money  —  Special 
Meeting  of  Ratepayers — ^Taking  Poll 
— Right  of  Farmers'^  Sons  to  Vote — 
Public  Schools  Act  —  Injunction — 
Motion  for  Judgment :  McFarian  v. 
Greenock  School  Trustees,  183;  18 
O.  L.  R.  220. 

SCRUTINY. 

See   Municipal    Corporations,    12,    15 — 
Parliamentary  Elections. 

SEAL. 

See  Compiany,  7. 

SECRET  PROFITS. 
See  Company,  1. 

SECURITY   FOR  COSTS. 

See  Costs,   7,  8,  ^—Evidence,   2— Par- 
ties,  S. 

SEDUCTION. 

See  Particulars,  8. 

SEQUESTRATION. 
See  Contempt  of  Court 

SERVICE  OF  PAPERS. 

See  Company,  9 — ^Mines  and  Minerals, 
2 — Parties,  1 — ^Writ  of  Summons. 

SET-OFF. 
See  Carriers,  2 — Company,  11. 


SETTLED  ESTATES  ACTT. 

Will — Life  Estate  —  Power  of  Appoint- 
ment—** Settlement  "— "  By  Way  of 
Succession  "  —  Order  for  Sale  of 
Lands — ^Payment  of  Purchase  Money 
to  Surviving  Trustee — InveBtment — 
Security:  Re  Denison,  740. 

See  Waste. 

SETTLEMENT. 

Trust  Deed — Will — ^Action  to  Sgt  aside 
— ^Power  of  Revocation — Considera- 
tion— Solicitor's  Advice  —  Improvi- 
dence —  Reformation  —  Mistake — 
Intention  of  Settlor  —  Evidence — 
Examination  de  Bene  Esse — ^Notice: 
Howland  v.   Macdonald,   337. 

See  Fraud  and  Misrepresentation — 
Fraudulent  Conveyance — ^Parent  and 
Child,  1. 

SETTLEMENT  OF  ACTION. 
See  Solicitor,  2. 

SETTLEMENT  OF  CRIMINAL  PRO- 
CEEDINGS. 

See  Malicious  Prosecution,  1. 

SEWERS. 
See  Municipal  Corporations,  7,  16. 

SHARES. 

See  Company  —  Fraud  and  Misrepre- 
sentation. 

SHARING  PROFITS. 

See  Discovery,  6. 

SHERIFF. 

See  Execution — Money  in  Court,  2. 

SHIP. 

See  Carriers,  2. 

SHOPS. 

See  Liquor  License  Act. 

SIDEWALK, 

See  Highway. 

SLANDER. 

See  Defamation — Pleading,  4. 
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SOLICITOK— STREET   RAILWAYS. 


SOLICITOR. 

1.  Change — Praecipe  Order  Issued  by  one 

of  two  Plaintiffs  —  Setting  aside: 
Port  Hope  Brewing  and  Malting  Co. 
V.   Cavanagh,   994. 

2.  Settlement  of  Action  by  Parties — De- 

priving Plaintiff's  Solicitor  of  Costs 
Collusion  —  Fi-uits  of  Litigation — 
Notice  of  Lien — Authority  of  Soli- 
citor—Retainer: De  Santis  v.  Can- 
adian  Pacific   R.    W.   Co.,  331. 

See  Company,  9 — Consolidation  of  Ac- 
tions, 1 — C  Conversion  —  Costs.  10 — 
Discovery,  .5 — Mines  and  Minerals, 
3— Mortgage,  5  —  Particulars,  6— 
Parties,    3— Reference  -—  Settlement. 


SPECIAL  DAMAGE. 
See  Distress. 

SPECIFIC  PBRFORMiVNCE. 

1.  Agreement   for  Lease  —  Rent  to   be 

Fixed  by  Percentage  on  Cost  of 
Building  to  be  Erected— Amount  of 
Rent — Consent  of  Lessees  to  Extra 
Cost  of  Building  —  Construction  of 
Agreement — Dependent  or  Indoifend- 
ent  Covenants:  Joseph  v.  Anderson 
and  Macbeth  Co.,  482. 

2.  Agreement   to   Divide    Specified    Land 

to  be  Acquired  by  Defendants — Ac- 
quisition by  Defendants  of  Part  only 
—Claim  of  Plaintiffs  to  Half  of 
I-rfind  actually  Acquired  —  Right  to 
Less  than  Half  with  Abatement  in 
Price — Railway  Company — Railway 
Act  —  Order  of  Board  of  Railway 
Commissioners  —  Agreement  not  to 
Bid  at  ^aI(^-V^alidity:  Canadian 
Pacific  R.  W.  Co.  v.  Grand  Trunk 
R.   W.    Co.,   158. 


See    Company.    r> 
cHaser,    1,*  3. 


Vendor    and    Pur- 


SPRINKLER   LEAKAGE   INSFR- 
ANCE. 

See   Insurance,  4. 

STATEMENT   OF   CLAIM. 
See  Pleading,  2-7. 

.       STATEMEXT  OF  DEFENCE. 
See  Pleading,  8.  9.  10. 


STATUTE  OF  FR 

See  C^ontract,  (5,  8,  11  - 
Servant,  1  —  Vendo 
chaser,  1. 

STATUTES. 

Retroactivity — 6  Edw.  Vll 
22  (O.)  —  Procedure 
Courts — Contract — Pro 
termination  of  Forum 
Actions — Prohibition : 
Manufacturing  Co.  v.   I 

See  Assessment  and  Taxe^ 
stitutional  Law — Mun! 
ations,  8-15— Munieipfii 
Stay  of  Proceedings-T-^'i 

STAY   OF    PROCEE 

Action  against  Munici|/al  ! 
Injunction  against  I! 
Attorney-General— V^ali  I 
lation — Application  for 
General  ex  rel.  Boultei 
Hiram pton  ,218. 

See  Appeal  to  Court  of  A 
Arbitration  and  Awaii 
tion  of  Actions — Convt 

STfFLTNG   PROSECI 

See  Bills  of  Exchange  an; 
Notes,  5. 

STOP  order; 

See  Money  in  Court,  2. 

STREAM. 

See  Water  and  Watercoui  i 

STREET  RAILW. . 

1.  Injury    to    Passenger    Al 

Car — Neglieencp — Conti  i 
liffonce — C'ns^  for  .Tury- 
cretion  —  Ap|"i*pal :      ^>  : 
Ottawa   EW'tric  I{.   >>' 

2.  Injury    to    Pasaenpf^-    A I 

Car — Negligencp — Conti 
Iigence  —  Findings  of   '. 
Tl-lal :     f'ooledge  v.  Tt 
Co..   222.   623. 

3.  Injury   to   Terson    Atteni 

on    Car    and    Consequ( 
Negligence  —  Findings 
Contributory       Nepliger  • 
Npsrligenre  —  Dismissa 
Watkins  v.  Toronto  R.    I 
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SUBttOOATION — ^TITLE  TO   LAND. 
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4.  Injury  to  Person  Crossing  Track — 
Nepli pence — Excessive  Sj^eed  of  Car 
— Failure  to  Shew  that  Injury  Due 
to  Speed — Nonsuit :  Hill  v.  Toronto 
R.    W.   Co..  988. 

J).  Municipality  Assuming;  Ownership — 
Award — Value  of  Railway — Fran- 
chises and  Privilejjes  —  Principle  of 
Valuation  —  Addition  of  Percentage 
to  Value  as  Found — Expiry  of  Time 
for  Assuming  Ownershij^ — ^Estoppel 
by  Proceeding  with  Arbitration: 
Re  Town  of  Berlin  and  Berlin  and 
Waterloo  Street  R.   W.  Co.,  412. 

S«e  Negligence,  4.  7. 

SUBROGATION. 

See  Interest. 

8UBSCRTITION    FOR    SHARES. 

gee  Company. 

SUCCESSION  DUTIES. 

See  Revenue. 

SUMMARY  JUDGMENT. 

See  Judgment. 

SUNDAY. 

See  Municipal  Corporations,  4. 

SUPREME  COURT  OF  CANADA. 

See  Appeal  to  Supremo  Court  of  Can- 
ada. 

SURGICAL   EXAMINATION 
See  Discovery,  12. 

SURRENDER. 
See  Railway,  10. 

SURVEY. 
Soe  Crown  Patent. 

SURVIVAL  OF  CAUSE  OF  ACTION. 
See  Husband  and  Wife,  1. 

TAVERNS. 
See  Ijiciuor  License  Act. 

TAX   SALE. 
See  Assos«mont   and  Taxes,  3-6. 


TAXATION   OF  COSTS. 


See  Costs.  10. 

TAXES. 

See   Assessment   and   Taxes — Distress. 

TENANT  FOR  LIFE. 

See    Waste— Will. 

TENANT   IN   TAIL. 

See  Will.  6. 

TENANTS  IX  COMMON. 

See  Assessment  and  Taxes,  5. 

TENDER. 

See  Criminal  Law,  3. 

TERMINATING   SHARES. 

See  Mortgage,  2. 

THEATRE. 

See  Negligence,  2. 

THIRD  PARTY  PROCEDURE. 

See  Parties — Sale  of  Goods,  3. 

TIMBER. 

Issue  as  to  Ownei-ship  —  Severam'e  by 
Stranger— Waiver  of  Tort — Conrey- 
apce  of  Land  bv  Husband  to  Wif^— 
Title  to  Timber  —  Amendment  of 
Xspue — ^Parties — Damages — Money  i» 
Court  —  Pavment  out  —  Interest — 
Costs:     Faulkner  v.  Greer.  241.  773. 

See  Assessment  and  Taxes.  2  —  (Tob- 
tract.  13— Damages.  4 — Water  and 
Watercourses,  2. 

TIME. 

See  Appeal  to  Supreme  Court  of  Can- 
ada, 2  —  Arbitnition  and  Award 
— Assessment  and  Taxc'S.  5 — Con- 
solidation of  Actions.  3  —  Criminal 
j^^v.  3 — ^Discovery,  3 — Judgment,  6 
— Master  and  Servant.  3  —  Mines 
and  Minerals,  3 — ^Mortgaee.  4 — Mu- 
nicipal Corporations,  S.  10.  13,  14, 
ITi — Parties,  1 — Street  Railways,  5 
— Vendor  and  Purchaser,  1. 

TITLE  TO  LAND. 

See  Assessment  and  Taxes,  5 — Limita- 
tion of  Actions  —  Mines  and  Min- 
erals,  1. 
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See  Water  and  Watercourses,  2. 

TORT. 
See  Damages,  2 — Timber. 

TRADE  COMBINATION. 
See  Criminal  Law,  2. 

TRADE  NAME. 

Infringement — Similarity  —  Distinction 
— Advertisements — Absence  of  Fraud 
or  Deception  —  Passing  off  Goods : 
National  Casket  Co.  v.  Eckhardt, 
313. 


TRADE  UNION. 

Conspiracy — Injuring  Plaintiffs*  Trade — 
Evidence  —  Liability  of  Central 
Body  —  Damages  —  Injunction  — 
Parties:  Metallic  Roofing  Co.  of 
Canada  v.  Jose,  786. 

TRADE  USAGE. 
See  Contract.  7. 

TRADING    COMPANY. 
See  Company,  7. 

TRANSFER  OF   SHARES. 
See  Company,  2. 

TRESPASS  TO  TiAND. 

See  Crown  Patent  —  Discovery,  4  — 
Tjandlord  and  Tenant,  2— Water  and 
Watercourse?*,    1. 

TRIAL. 

Direction  for  Ti'ial  of  Action  by  Mining 
Commissioner — Minces  Act,  sees.  9,  20 
— Jurisdiction  of  Master  in  Cham- 
bers :      Harrison  v.   Mobbs.  545. 

See  Consolidation  of  Actions — Costs,  4 
— Criminal  T^aw,  4  —  Evidence.  1 — 
Jury  Notice — New  Trial— Parties,  5 
— Pleading,   2 — Venue. 

TRl^ST  DEED. 
See  Partition — Sottlement. 


1.  Breach  of  Trust  —  Threat  of  Litiga- 

tion— Promise  to  Make  Amends  by 
Will  —  Comrfromise  —  Considera- 
tion —  Enforcement — Revocation  of 
^ill  _  Claim  on  Estate:  Lee  ▼. 
Totten,   SOS. 

2.  Mining  Lands-Sale  of  tj;^dmdea  ^^ 

terests  —  Dispute  as  to  Extent  ^ 
Interests  -  Absence  of  Writing 
Evidence-<>)rroboration  —    ^^i*^ 
ation   of  Title:     Townsend    v.    bte 
pEens  and  Walton,  430. 

See  Company,  1-Contract,  f— p^^" 
tors  and  Administrators— Insurance, 
2--Interest  —  Settled  Estates  Act— 
SetUement— Will,  5,  9,  lo. 

ULTIMATE    NEGLIGENCE. 

See  Negligence,  7-^Street  Railways,   3. 

VENDOR  AND   PURCHASER. 

1.  Contract  for  Sale  of  I^««jl-f  t^^^^^' 

for  Cancellation  by   Vendor   it    un 
able  or  Unwilling  to  Answer  Requl 

sitions     on     '^'^'^'—'"''ll^ZlforCom- 
tpmpting  to  Answei—Time  ^J^^Z- 
pletion  of  Sale-Statute  of  Fr^uji' 
Specific    Performance:      Crabbe    t. 
Linle,  Moses  v.  Little.  r»r>l. 

2.  Contract    for   Sale  of  J^^^^^^jfJ" 

tions  on  Title— Discharge  of  Mort- 
gage bv  Executor  of  Mortgagee  — 
Necessity  for  Registration  of  Pro- 
bofo  of  V'll — T  '^f'^^  TmnvovoTnont 
Ratps  —  Apportionment  as  Taxes 
or  Incumbrance  Removable  by  Veo- 
<jor_>fnnicipnl  Act,  sec.  681  :  Re 
Taylor  and  Martyn,  666. 

3    Contract    for    Sale   of   lAnd—Specific 
Performance   —   Correspondence   — 

^jfpnt  ■  Completion  of  Contract  — 

Siihspouent  Formal  Offer  to  Ptar- 
chnsrand  Refusal  -  Effect  of: 
Rohan  V.  Galbraith,  05:  13  O.  L.  R. 
301. 

See   Contract,    H,   12— Lis   Pendens  — 
Partition. 

VENUE. 

1.  Motion  to  Chang(--Action  for  Ali- 
monv  —  Interim  Disbursements  — 
Torms  —  Costs:  James  v.  James, 
309. 
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2.  Motion   to  Change  —  County   Court 

Action — Preix)nderance  of  Conveni- 
ence —  Witnesses:  Canadian  Oil 
and  Waste  Saving  Machine  Co.  v. 
Toronto   Suburban  R.  W.  Co.,  569. 

3.  Motion   to  Change — Preponderance  of 

Convenience  —  Witnesses — Expense 
—Terms :    Wade  v.  Elliott,  570,  680. 

4.  Motion    to   Change — Preponderance  ot 

Convenience — Witnesses  —  Place  for 
Trial — ^Terms  as  to  Expenses:  Sea- 
man V.  Perry,  537,  761. 

5.  Motion  to  Change — Place  for  Trial — 

Convenience — ^Place  of  Residence  of 
Plain tiflFs  —  Defendants  out  of  the 
Jurisdiction :  Geedv  v.  Wabash  R. 
R.  Co.,  507. 

6.  Place  of  Trial  Named  in  Indorsement 

on  Writ  of  Summons  —  Another 
Place  Named  in  Statement  of  Oaim 
— Motion  to  Strike  out — Waiver  of 
Irregularity  by  Previous  Motion  to 
Change  Venue:  Geedy  v.  Wabash 
R.  R.  Co.,  677. 

7.  Place   where  Cause   of   Action   Arose 

and  Parties  Reside — Rule  529  (b) — 
Libel — Ijetter  —  Place  of  Posting — 
Publication  —  Change  of  Venue  — 
Preponderance  of  Convenience  — 
Fair  Trial :    Lewis  v.  Moore,  841. 

See  Criminal  Law,  4. 

VOLI^NTARY    ASSIGNMENT. 

See  Assignment  of  Chose  in  Action. 

VOTERS'  LISTS  ACT. 

See  Parliamentary  Elections. 

VOTERS  AND  VOTING. 

See  Municipal  Conwrations,  8,  9,  12, 
15 — Schools. 

WAIVER. 

See  Assessment  and  Taxes,  3 — Com- 
pany, 4 — Master  and  Servant,  3 — 
Patent  for  Invention — Sale  of  Goods, 
4 — Timber — Vendor  and  Purchaser, 
1 — Venue,   6. 

WARRANT    OF    COMMITTAJL. 

See  Criminal  Ijaw,  3. 

WARRANTY. 

See  Particulars.  7 — Sale  of  Goods,  4,  5. 


WASTE. 

Lease  for  Years  by  Tenant  for  Life- 
Settled  Estates  Act — Rights  of  Re- 
versioners on  Death  of  Life  Ten- 
ant —  "  Without  impeachment  of 
Waste  "  —  Repair  of  Buildings  — 
Short  Forms  Act  —  Permissive 
Waste  —  Wear  and  Tear:  Morris 
V.  Cairncross,  918. 

WATER    AND    WATERCOURSES. 

1.  Lands   Bordering  on   Navigable  I^ake 

— Rights  of  Riparian  Owner  —  Ac- 
cess over  Shoal  Water  to  Deeper 
Water — Removal  of  Sand  or  Gravel 
from  Bed  of  I^ke  at  Edge  of  Water 
—Trespass — Diminution  of  Soil — 
Recession  of  Shore  Line  —  Special 
Injury  —  Injunction  —  Damages: 
Stover  v.  Lavoia,   117. 

2.  Logs  Floated  over  Stream  —  Tolls — 

Summary  Order  Fixing — ^Past  Tolls 
— -Mandamus:  Re  Beck  Manufac- 
turing  Co.,   99,    193. 

See  Eiasement — ^Highway,  3 — Municipal 
Corporations,  6,  7,  17. 

WAY. 

Private  Way  —  Closing  up  —  Plan  — 
Amendments  —  Petition  to  County 
Court  Judge  —  Evidence — Affidavitb 
— Title  of  pptitioners — Registrv  Act, 
R.  S.  O.  1897  ch.  1.%.  sec  110  — 
Construction  of — Substituted  Way: 
Re  Hamilton  Terminal  R.  W.  Co. 
and  Whipple,  463. 

See  Highway  —  Municipal  Corpora- 
tions, 2,  3,  6  —  Negligence,  3  — 
Nuisance. 

waLL, 

1.  Attempted  Revocation  by  New  Instru- 

ment— Failure  of  Attempt  by  Reason 
of  Husband  of  Sole  Devisee  Attest- 
ing Instrument  —  Destruction  of 
Original  of  Former  Will — ^ProUuc- 
tion  of  Copy  —  Admission  to  Pro- 
bate —  Dependent  Relative  Revfca- 
tion:   Re  Tuckett.  970. 

2.  Construction   —   Bequests  —  Condi- 

tions —  Validity :    Re  Quay,  823. 

3.  Construction — Bequests   to    Daughters 

—  Payment  Deferred  till  Certain 
Age  Reached  —  Death  of  Daughter 
under  Age  —  Vested  or  Contingent 
Interest — Expressions  in  Will :  Re 
Livingston,  333. 
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WINDING-UP — WITNESMKS. 


4.  CoDfitruction  —  Devise  —  E5state  — 

Fee  Simple  or  Liie  Estate  with  £k- 
ecutory  Devise  over — "  Die  without 
Lawful  Issue "  —  Death  in  Ldfe- 
time  of  Testator  —  Lapsed  Devise 
— ^Annuities  and  Legacies  Charged 
on  Lands  Devised  —  Payment  by 
Life  Tenant  —  Reimbursement  of 
his  Estate  —  Statute  of  Limita- 
tions: Re  Keleher,  90. 

5.  C<mstruction   —  Devise  —  Heirs  of 

Brother— Heirs  of  Wife— Will  of 
Wife— Will  of  Brother— Trust- 
Conversion — Power  of  Appointment 
— Exercise  by  Will — Implied  Gift — 
Di'<tribution  of  Estate:  Re  Pellett, 
587. 


C  Construction  —  Devise 
Estates  Tail  —  Bar 
by  Tenant  in  Tail  — 
Re  Bastedo,  721. 


—  Successive 

—  Mortgages 
Fee  Simple: 


7.  Construction    —    Devise   —   Tenants 

for  Life  —  Remainder  to  Children 
— Per  Stirpes  or  per  Capita — Pre- 
ceding Gift  of  Income  per  Stirpes — 
**  Hereinbefore  Devised  to  them  " — 
**  Equally  *'  —  "  lietween  "  —  "  Or 
their  Legal  Representatives:"  Re 
lanson.    278. 

8.  Construction    —    Devise    —    Vested 

Estate  —  Divesting  on  Death  of  In- 
fant Devisee  —  Gift  over  to  Pres- 
byterian Church  in  Canada — Testa- 
tor Dying  within  Six  Months  after 
Exeontion  of  Will  in  lS8r>— Statutes 
of  Mortmain  —  Act  Incorporating 
Board  of  Trustees  —  Application  of 
Statutes  —  Lapsed  Devise  —  AJb- 
sence  of  Residuary  Clause — Intes- 
tacy :   Re   Archer,  652. 

9.  Construction  —  Legacy  to  Charitable 

Institution  —  Uncertainty  as  to 
Object  —  I>i''iMion  nmonfi:  Institu- 
tions with  Similar  Names — Residu- 
ary Request — Failure  for  Indefinite- 
ness  —  Trustees  —  Compensation : 
Re  Young,  566. 

10.  Construction  —  Personalty  —  Abso- 

lute Bequest  to  Wife.  Followed  by 
Bequest  to  Take  Effect  on  Death  of 
Wife :  Re  I^atimer,  Latimer  v.  Lati- 
mer, 261. 

11.  Construction   —   Residuary   Bequesi 

"  Partie«<  Mentioned  in  this  my 
Will  "  —  Application  to  Benefici- 
aries only — Persons  Xamr^d  bv  Wny 
of  Description  of  Beneficiaries  — 
Executors — Persons  Named  in  Codi- 
cils :    Ite   Miles    ."m."*. 


12.  Construction    —   Residue 

to  Children  —  Death  o 
before  Testator  —  Chi 
Named— Wills  Act — Cli 
ing  Parent's  Share  —  E 
plicable  to  Members  of 
Moir,  858. 

13.  Construction  —  Restraii 

ation  —  Part  Restrictii 
— ^lafetime   of   Devisee 
Porter.  197;  33  O.  L.  E 

14.  Construction  —  Specific 
Lapsed  Legacy — Absorpt 
due  —  Distribution  pe 
Sale  of  Lands  —  Payme 
brances  and  other  Debts 
769. 

15.  Construction  —  Vested 
Period  of  Distribution  ■ 
Ijegatee  without  Issue 
Surviving  Husband  — 
of  Estates  Act  —  Trust 
to  Sell  and  Divide 
Stainsby,  839. 

16.  Devise  —  Misdescription 

Declaratory  Judgment : 
Downey,  510. 

17.  Devise    —    Predecease    ( 

Estate   or   Interest   — 
Debts    of   Devisee:    Re 
100. 

18.  Execution  —  Two   Attesi 

ses  —  Addition  of  Signi 
Devisee  Apparently  as 
Affidavits  —  Explanati< 
nature  not  so  Intended  - 
to  Probate  :     Re  Lomas 

19.  Neglect  to  Appoint  Exec 

plication    of    Husband 
ciary   for   Probate  accoi 
Tenor   of   the    Will — Oi 
Iters    of    Administratio 
Will  Annexed:     Re  Co 

See  Executors  and  Admin 
Fraudulent  Conveyance  • 
6  —  Parties,  1  —  Pie* 
Settled  Estates  Act  — 
Trustees,  1  —  Vendo 
chaser,  2. 

WINDING-UP. 

See  Company. 

witnesses'. 

See   Bividence,  1,  3. 
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WOODMEN'S   LIENS, 
See  Contract,  13. 

WORDS. 

"  Annually  " — See  Insurance,  1. 

"  As  in  a  case  of  original  jurisdiction '' 

— See  Railway,  4. 
**  Assigns  " — See  Contract,  3. 
••  Between  "—See  Will,  7. 
"  Hy   Way   of   Sucression  " — See   Settled 

Estates  Act. 
"  Citizen  " — See  Alien  Labour  Act. 
"  Crossing  " — See  Negligence,  7. 
"Die  without  Lawful  Issue"— See  WUl, 

•*  Equally  "—See  Will,  7. 

*'  Further   Proceeding  " — See    Appeal   to 

Court  of  Appeal,  5. 
"  Hereinbefore    Devised    to   them  " — See 

Will,  7. 
"  Liability  "  -See   Mortgage.   5. 
"  Or    their    Legal    Representatives "   — 

See  Will,  7. 
**  Pai-ties-  Mentioned  in  this  mv  Will  * — 

See  Will,  11. 
"  Reasonable  Price  "  —  See  Patent  for 

Invention. 
"  Resident  " — See  Alien  Labour  Act. 
"  Settlement  "—See  Settled  Estates  Act. 


"Three  Successive  Weeks" — See  Muni- 
cipal Corporations,  11. 

•'Without  Impeachment  of  Waste"— 
See  Waste. 

WORK  AND  LABOUR 

See  Building  Contract — Contract,  10— 
Mechanics*  Liens. 

WORKMEN'S  COMPENSATION  ACT. 

See  Master  and  Servant — Plpadinc.  2 — 
Railway,  9. 

WRIT  OF  SUMMONS. 

1.  Defect  in  Copies  Served  —  Not  Ad- 

dressed to  Defendants — Order  Vali- 
dating Service  —  Costs:  Ames- 
Holden  Co.  v.  Cochrane,  825. 

2.  Service  out  of  Jurisdiction  of  Writ 

for  Service  in  Ontario  —  Sf^ttinj: 
aside — Costs:  De  Luca  v.  Mead- 
Morrison  Manufacturing  Co.,  1KIC5. 

3.  Substituted  Service  —  Motion  by  Pei^ 

son  Served  to  Set  aside — Practice- 
Costs  :  Bound  v.  Bell,  541. 

See  Injunction — Judgment,  7— ^Pleadinc 
6,  7— Venue,  6. 


SUPPLEMENT. 


The  following  case$  reported  in  Volume  VIII,  of  the  Ontario  Weeklif   Reporter 
fioio  reported  in  the  Ontario  Law  Reports  : 


Account :  Gibson  v.  Gardner,  8  O.  W.  R. 

526,  13  O.  L.  R.  521. 
Aliens :   Gyorgy  v.  Dawson,  8  O.  W.  R. 

784,  13  O.  L.  R.  381. 
Alimony:   Lovell  v.  Lovell,  8  O.  W.  R. 

517,   13  O.   L.   R.  5t59. 
Appeal  to  Court  of  Appeal :  Stepfhens  v. 

Toronto  R.  W.  Co..  8  O.  W.  R.  551, 

13  O.  L.  R.  107. 
Appeal    to    Divisional    Court :    Booth    v. 

Canadian   Pacific   U.    W.   Co..   8  O. 

W.  R.  800,  13  O.  L.  R.  91. 
Appeal  to  Privy  Council :  Preston  v.  To- 
ronto H.   W.   Co.,  8  O.   W.   R.  753, 

13  O.  L.  R.  78. 
Arbitration  and  Award:   Ryan  v.  Patri- 

aiche,  8  O.  W.  R.  811,  13  O.  L.  R. 

94. 
Assessment    and    Taxes :    Canadian    Oil 

Fields  Co.  v.  Village  of  Oil  Spfrings, 

8  O.  W.  R.  480,  13  O.  L.  R.  405. 


Bailment:    Fleuty   v.   Orr,   8   O.   W.    R. 

593,  13  O.  L.  R.  59. 
Bankruptcy  and  Insolvency :  Robinson  v. 

McGillivray,  8  O.  W.  R.  002.  13  O. 

L.   R.  232. 
Bankruptcy     and     InsdTvency:     Federal 

Life  Assurance  Co.  v.  Stinson,  8  O. 

W.  R,  929,  13  O.  L.  R.  127. 
Benefit   Society :    Zilliax    v.    Independent 

Order  of  Foresters,  8  O.  W.  R,  tSil. 

13  O.  L.  R.  155. 
Cheque:    Robinson  v.   McGillivray,  8  O. 

W.  R.  602,  13  O.  L.  R.  232. 
Chose  in  Action :  McCormack  v.  Toronto 

R.  W.  Co.,  8  O.  W.  R.  407,  13  O.  L 

R.  656. 
Company :  Carton  v.  Wilson,  8  O.  W.  R. 

781,  13  O.  L.  R.  412. 
Constitutional  Law  :  Crawford  v.  Tilden, 

8  O.  W.  R,  .54S.  13  O.  L.  R.  109. 
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ObDstitutional   Law:    International   Text 

Book  Co.  V.  Brown,  8  O.  W.  R.  835, 

13  O.  L.  R.  U4. 
Contract:   Mcintosh  v.  Leckie,  8  O.  W. 

R.  490,  13  O.  I^  R.  54. 
Contract:    Independent    Cordage    Co.    of 

Ontario   v.   The  King,  8  O.   W.  R. 

723,  13  O.  L.  R.  G19. 
Costs:  City  of  Toronto  v.  Grand  Trunk 

R.   W.   Co.,  8   O.    W.   R.   310,  333, 

13  O.   L.  R.  12. 
Costs :   Schaeffer  v.  Armstrong,  8  O.  W. 

R.  50i.  13  O.  Lr.  R.  40. 
Costs:   Byers  v.  Kidd,  8  O.  W.  R.  759, 

13  O.  L,   R.  396. 
Coanty  Courts:  Booth  v.  Canadian  Pa- 
cific R.  W.  Co.,  8  O.  W.  R.  860,  13 

O.  L.  R.  91. 
Criminal  Law :  Rex  v.  Burr,  8  O.  W.  R. 

703,  13  O.  L.   R.  485. 
Crown:  Keewatin  Power  Co.  v.  Town  of 

Kenora,  Hudson's  Bay  Co.  v.  Town 

of  Kenora,  8  O.   W.  R.  369,  13  O. 

L.  R.  237. 
Crown :  Independent  Cordage  Co.  of  On- 
tario V.  The  King,  8  O.  W.  R.  723, 

13  O.  L.  R.  619. 
Damages:  McCormack  v.  Toronto  K.  W. 

Co.,  8  O.  W.  R.  467,  13  O.  L.  R. 

656. 
Damages:  Preston  v.  Toronto  R.  W.  Co., 

8  O.  W.  R.  753,  13  O.  L.  R.  78. 
Dedication    of    Highway:    McGregor    v. 

Village  of  Watford,  8  O.  W.  R.  479, 

13  O.  L.  R.  10. 
Defamation :  Hyers  v.  Kidd,  8  O.  W.  R. 

759,  13  O.  L.  R.  396. 
District  Court :   Schaeffer  v.  Armstrong, 

8  O.  W.  R,  564,  13  O.  L.  R.  40. 
Division   Courts :   Re  Taylor  v.   Ueid,  8 

O.  W.  R.  763,  13  O.  L.  R.  2<T>. 
Division  Courts:   Re  Township  of  Ame- 

liasburg  v.  Pitcher,  8  O.  W.  R.  915, 

13  O..  L.  R.  417. 
Drainage:  Burke  v.  Township  of  Tilbury 

North,  8  O.  W.  R.  457,  862,  13  O. 

L.  R.  225. 
Drainage:   Re  McKenna  and  Townshij;^ 

of  Osgoode,  8  O.  W;  R.  713,  13  O. 

L.  R.  471. 
Easement:  Adams  v.  Fairweather,  7  O. 

W.  R.  785,  8  O.  W.  R.  886,  13  0. 

L.  R.  490. 
Estoppel :    Leslie  v.   Township  of  Mala- 

hide.  8  O.  W.  R.  &11,  13  O.  L.  R. 

97. 
Evidence :  Rex  v.  Bbrr,  8  O.  W.  R.  703, 

13  O.  L.  R.  485. 
Evidence :  Clarke  v.  Union  Stock  Under- 
writing Co.,  8  O.  W.  R.  757,  13  O. 

T^   R.   102. 
Evidence:  Gunn  v.  Turner,  8  O.  W.  R. 

706,  13  O.  I^  R.  158. 
Executors  and  Administrators :  Gibson  v. 

Gardner,  8  O.  W.  R.  526,  13  O.  L. 

R.  521. 


Extra-Provincial    Corporations 

tional  Text-Book  Co.  v.  R 

W.  R.  835,  13  O.  L.  R.  ( 
Factories  Act :  Rex  v.  Ferpuso 

R.  957.  13  O.  L.  R.  471). 
Fatal  Accidents  Act :  Gyorgy 

8  O.  W.  R.  784,  13  O.  L 
Fire    Insurance :     London    an 

Trusts  Co.  v.  Canadian  Fi 

8  O.    VV.    R.  273,   872,   1 

540. 
Highway:   McGregor  v.   Villa | 

ford,  8  O.  \V.  R.  479,  1 

10. 
Highway :  Biggar  v.  Townsh 

land,  8  O.  W.  R.  819,  1 ; 

164. 
Husband  and  Wife:   Lovell 

O.  W.  R.  517.  13  O.   I 
Infant :  Re  Preston,  8  O.  W 

O.  L.  R.  110. 
Infant:   Burtch   v.   Canadiai 

W.  Co..  8  O.  W.  R.  83 

R.  632. 
Insurance:  Thomson  v.  Mac( 

W.  R.  721,  13  O.  L.  R.     I 
Judgment:  Green  v.  George,   : 

247,  787 ;  George  v.  Gr€  i 

R.  1S>. 
Jury  Notice:  Montgomery  v 

W.  R.  855;  13  O.  L.  B 
Jury  Notice:  Burns  v.  City   i 

8  O.  W.  R.  867,  13  O.     i 
T^ease:  Mcintosh  v.  Leckie,    i 

490,  13  O.  L.  R.  54. 
Life  Insurance:  Thomson  v    I 

8  O.  W.  R.  721,  13  O.     , 
Master  and  Servant :  Smith 

8  O.  W.  R,  472,  13  O. 
Master  and  Servant :  Fleut: 

W.  R.  593,  13  O.  L.  B    ; 
Master  and  Servant:  Schw 

gan  Central  R.  R.  Co.,    ! 

710,   13  O.  I>.   R.  548. 
Master  and  Servant :  (iyorj 

8  O.  W.  R.  784,  13  O. 
Mechanics'  Liens:  Crawfon 

O.  W.  R.  548,  13  O.  I 
Medical  Practitioner :  Re  < 

W.  R.  841,  13  O.  L.  I     : 
Medicine  and  Surgery  :  Re       i 

.  cal  Act,  8  O.  W.  R. 

R.  501. 
Mortgage:    Federal    Life   i 

V.  Stinson,  8  O.  W.  : 

L.  R.  127. 
Municipal  Corporations :  1 

Co.  v..  City  of  Toront      i 

431.  13  O.  L.  R,  532 
Municipal  Corporations  :  E      i 

ship  of  Tilbury  Nortl      I 

457,  862.  13  O.  L.  R. 
Municipal  Corporations  :  I       i 

ship  of  Alalahide,  8  • 

13  O.   L.   R.  97. 
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Municipal    Corporations:    Re    McKenna 

and  Township  of  Osgoode,  8  O.  W. 

R.  713,  13  O.  L.  R.  471. 
Municipal  Corporations :  Biggar  v.  Town- 
ship of  Crowland,  8  O.  W.  R.  819, 

13  O.  L.  R.  1(H. 
Municipal    Corporations:      Re    Sinclair 

and  Town  of  Owen  Sound,  8  O.  W. 

R.  974,  13  O.  L.  R.  447. 
Notice  of  Injury:   Smith  v.  Mcintosh,  8 

O.  W.  R.  472,  13  O.  L.  R.  118. 
Negligence:    Preston   v.   Toronto   R.   W. 

Co.,  8  O.  W.  R.  504.  13  O.  L.  R. 

369. 
Negligence:   Fleuty  v.  Orr,  8  O.  W.  R. 

593,  13  O.  L.  R.  59. 
Nejiligpnce:  S<'hwoob  v.  Michican  Central 

R.  R.  Co.,  8  O.  W.  R.  710,  13  O.  L. 

R.  548. 
Negligence:  Gyorgy  v.  Dawson,  8  O.  W. 

R.  784,  13  O.  L.  R.  381. 
Negligence :   Burtch  v.   Canadian  Pacific 

R.  W.  Co.,  8  O.  W.  R.  837,  13  O. 

L.  R.  632. 
Parliament:  Independent  Cordage  Co.  of 

Ontario  v.   The  King,  8  O.   W.  R. 

723,  13  O.  L.  R.  619. 
Parliamentary    Ejections :    Re    Port   Ar- 
thur   and    Rainy    River    Provincial 

Election,  Preston  v.  Kennedy,  8  O. 

W.  R.  606,  13  O.  L.  R.  17. 
Parties:  Symon  v.  Guelph  and  Goderich 

R.  W.  Co.,  8  O.  W.  R.  320,  13  O. 

L.  R.  47. 
Parties:    London    and    Western    Trusts 

Co.  V.  Loecombe,  8  O.  W.  R.  327, 

406,  494,  13  O.  L.  R.  34. 
Parties :  Driffill  v.  Ough,  8  O.  W.  R.  496, 

13  O.  L.  R.  8. 
Parties :  Reid  v.  Goold,  8  O.  W.  R.  642, 

13  O.  L.  R.  51. 
Payment  into  Court:   Re  Preston,  8  O. 

W.  R.  828,  13  O.  L.  R.  110. 
Pleading:    Symon  v.   Guelph  and   Gode- 
rich R.  W.  Co.,  8  O.  W.  R.  320,  13 

O.  L.  R.  47. 
Police  Magistrate:   Rex   v.   Spellman,  b 

O.  W.  R.  700,  13  O.  L.  R.  43. 
Preference :    Robinson  v.  McGillivray,  8 

O.  W.  R.  602,  13  O.  L.  R.  232. 
Prohibition :    Re   Township   of   Amelias- 
burg  V.  Pitcher,  8  O.  W.  R.  915,  13 

O.  L.  R.  417. 
Promissory  Notes :  Clarke  v.  IT n ion  Stock 

T^nderwriting  Co.,  8  O.  W.  R.  757, 

13  O.  L.  R.  102. 


Railway:   Crawford  v.  Tilden    SOW. 

R.  548,  13  O.  L.  R.  169. 
Railway:    Burtjch    v.    Canadian   Pacific 

R.  W.  Co.,  8  O.  W.  R.  837,  13  0. 

L.  R.  632. 
Schools:    McFarlan   v.   Greenock  School 

Trustees,  8  O.  W.  R.  672,  13  0.  L 

R.  220. 
Seduction :   Rex  v.   Burr.  8     O.  W.  R. 

703.  13  O.  L.  R.  485. 
Statutes :  Re  Ontario  Medical  Act.  8  0. 

W.  R,  766,  13  O.  L.  R.  501. 
Street  Railways :  Toronto  R.  W.  Co  ▼. 

City  of  Toronto,  8  O.  W.  R.  431. 

13  O.  L.  R.  532. 
Street  Railways  :     Preston  v.  Toronto  R. 

W.  Co.,  8  O.  W.  R.  504,  13  0.  L  R. 

360. 
Surrogate  Courts:    Re    Wilson  and  To- 
ronto   General    Trusts    Corporatirtu 

8  O.  W.  R.  677,  13  O.  L.  R.  82. 
Third     Party     Procedure:    London    and 

Western  Trusts  Co.  t.  Loecombe.  8 

O.  W.  R.  327,  406,  494.  13  0.  L.  B. 

Trade   Mark :    Kerstein    v.   Cohen.  8  0. 

W.  R.  934,  13  O.  I^  R,  144. 
Trusts   and    Trusted:    Gibson  v.  Gard- 
ner, 8  O.  W.  R.  526,  13  0.  L  B. 

521. 
Trusts  and  Trustees :  Re  Preston,  8  0- 

W.  R.  828.  13  O.  L,  R.  110. 
Vendor  and   Purchaser:    Bohan  v.  Gil- 

braith,  8  O.  W.  R.  559,  13  0.  L.  B. 

301. 
Vendor  and  Purchaser:    Carton  v.  WB- 

son,  8  O.  W.  R.  781,  13  O.  L  R. 

412. 
Vendor  and  Purchaser:  Gunn  v.  Turner. 

8  O.  W.  R.  796,  13  O.  L.  R.  iriS. 
Water     and     Watercourses:     Keewatin 

Power    Co.     v.     Town     of    Kemn, 

Hudson's  Bay  Co.  v.  Toi»ti  of  Ken- 

or»,  8  O.   W.  R.  369,   13  O.  L  R. 

237. 
Way :  Adams  v.  Fairweather,  7  0.  W.  R. 

785,  8  O.  W.   R.  886,   13  0.  U  R. 

490 
Will :  Re  Porter.  8  O.  W.  R.  588, 13  0. 

L.   R.  399. 
Will :  Pettypiece  v.  Turley,  8  O.  W.  R. 

617,  13  O.  L.  R.  1. 
Will :  Re  Gamble,  8  O.  W.  R.  797,  13 

O.  L.  R.  299. 
Writ  of  Summons:   Green   v.  George,  S 

O.    W.    R.    247,    787 ;     George  t. 

Green,  13  O.  L.  R.  189- 
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